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CASES IN THE SUPREME COURT OF NEBRASKA 
1953 - 1954 


Larry Abbott v. State of Nebraska, No. 33711. Wilful reckless driving, 
error to the District Court Loup County. Pending. 


May v. Arterburn v. Neil C. Vandemoer, as Director of Assistance and 
Child Welfare of the State of Nebraska, Gage County Assistance 
Committee; and Gage County, Nebraska, No. 33336. Quiet Title, 
appeal from the District Court of Gage County. Reversed and re- 
manded with directions, 


James Arterburn v. Herbert H. Hann, No. 33427. Action for writ of 
habeas corpus, appealed from the District Court Lancaster County. 
Judgment affirmed for want of briefs under provisions of Rule 15. 


John Baker v. The State of Nebraska, No. 33432. Debauching a 
minor, error to the District Court Sarpy County. Dismissed. 


Bankers Life Co. of Des Moines v. Laughlin, No. 33718. In re Taxation 
of ATBUINES; appealed from the District Court Lancaster County. 
ending. 


William J. Banks v. Herbert H. Hann, Warden, etc., No. 33270. Writ of 
Habeas corpus, appealed from the District Court, Lancaster County. 
Affirmed for want of briefs under provision of Rule 15. 


Harriott Baum, et al., v. Baum Holding Company, et al., No. 
33454. Action for declaratory judgment. Appealed from the District 
Court Douglas County. Reversed and remanded with directions. 


Paul Beads v. State of Nebraska, No. 33656. Robbery, error to the Dis- 
trict Court Douglas County. Pending. 


Johnnie Bell v. State of Nebraska, No. 33522, assault with intent to 
wound, error to the District Court of Douglas County. Pending. 


Harold L. Benson v. The State of Nebraska, No. 33508, Willful reckless 
driving, error to the District Court of Buffalo County. Judgment: 
Reversed and remanded with direction. 


Betty Berg v. The State of Nebraska, No. 33448. Forgery, error to the 
District Court Hall County. Judgment: Reversed and remanded 
with directions. 


Board of Educational Lands and Funds, State of Nebraska, William 
Walker and Antoinette Walker v. Roger Gillett, No. 33520. Forcible 
Entry and Detainer, appealed from the District Court Sioux County. 
Judgment: Affirmed. 


Boyd Motor Co. v. County of Box Butte, No. 33678. Motor Vehicle 
Taxation, appealed from the District Court Box Butte County. 
Pending. 


Carl Burnell v. State of Nebraska, No. 33598. Robbery, appealed from 
the Douglas County District Court, Judgment Affirmed. 


Maurice Callies v. The State of Nebraska, No. 33399. Statutory rape, 
error to the District Court Deuel County. Judgment: Reversed and 
remanded. 


Harold E. Cox v. State of Nebraska, No. 33660. Drunken Driving, error 
to the District Court Lancaster County. Pending. 
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Glen Culpen v, Herbert H. Hann, Warden, State Penitentiary, No. 33517, 
Writ of Habeas Corpus, appealed from the District Court Lan- 
caster County. Judgment: Reversed. 


George Duncan v. Herbert H. Hann, Warden, etc., No. 33331. Action 
for writ of habeas corpus, appealed from the District Court of 
Lancaster County. Affirmed for want of briefs under provisions 
of Rule 15. 


Norman Gene Fentiman v. The State of Nebraska, No. 33457. Sodomy, 
error to the District Court Lancaster County. Motion to dismiss 
sustained at cost to plaintiff. 


The First Nat’l. Bank of Omaha v. Frank B. Heintze, et al. No. 33721. 
Declaratory Judgment, original. Pending, 


Clarence E. Franz v. State of Nebraska, No. 33248. Drunken Driving, 
error to the District Court of Dodge County. Affirmed. 


Max Fromkin v. The State of Nebraska, No. 33507, Taxation, original. 
Judgment: For plaintiff as to action of county board. 


C, A. Gamboni, et al v. County of Otoe, No. 33592. Injunction against 
rueins uASSCESITICH HS, appealed from the District Court Otoe County. 
Affirmed. 


Benito Garcia v. State of Nebraska, No. 33612, first degree murder, 
error to the Sioux County District Court. Pending. 


Lawrence Gates v. State of Nebraska, No. 33648. Auto Theft, error to 
the District Court Pawnee County. Pending. 


Rex Norval Gemmell v, State of Nebraska, No. 33529, carrying con- 
cealed weapon, appealed from the District Lancaster County. Dis- 
missal allowed. 


Lawrence B. Goldman, No. 38593, Application for reinstatement, orig- 
inal. Judgment: Denied. 


Loyd C. Grandsinger v. State of Nebraska, No. 33663. First Degree 
Murder, error to the District Court Cherry County. Pending. 


Hugh Griffith v. The State of Nebraska, No, 33320. First Degree mur- 
der, error to the District Court of Cheyenne County. Affirmed. 


The County of Hamilton in the State of Nebraska v. Herluf O. Thom- 
sen, No. 33429. Suit to recover cost of maintenance of wife in 
State Hospital for the Insane, appealed from the District Court of 
Hamilton County. Judgment: Affirmed. 


Norman Hoffman v. State of Nebraska, No. 33732. Motor Vehicle Homi- 
cide error to the District Court Buffalo County. Pending. 


David Hyslop v. State of Nebraska, No. 33649. Speeding, error to the 
District Court Hall County. Pending. 


Elwyn D. Kroger v. State of Nebraska, No. 33452. Suspension of driver’s 
license, error to the District Court of Dodge County. Judgment: 
Affirmed. 


Lewis E. Laflin v. State Board of Equalization and Assessment, No. 
33284. Appeal from the Board of Equalization and Assessment of 
Johnson County. Reversed and Remanded. 


Dean Liakas v. State of Nebraska, No. 33733, Burglary, error to the 
District Court Douglas County. Pending. 
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Robert William Losieau alias Robert William Brevet v. The State of 
Nebraska, No. 33317. Burglary, error to the District Court of 
Douglas County. Affirmed. 


Edward Randal Lovings v. The State of Nebraska, No. 33442. Statutory 
Tape, en to the District Court Douglas County. Judgment: Af- 
‘irmed. 


Edward McKenna v. Herbert H. Hann, Warden, etc., No. 33303. Action 
for writ of habeas corpus, appealed from the District Court of 
paneer County, Affirmed for want of briefs under provisions 
of Rule 15. 


Mid-Continent Airlines, Inc., A Corporation v. Nebraska State Board 
of Equalization and Assessment, et al, No. 33260. Tax Assessment, 
original action. Affirmed. 


Howard Dulaney Mitchell v. State of Nebraska, No. 33664. Writ of 
oom Nobis, appealed from the District Court Box Butte County. 
ending. 


Kermit C. Nelsen v. State of Nebraska, No. 33654. Assault and Battery, 
error to the District Court Thayer County. Pending. 


The Omaha National Bank, Executor of the Estate of James Robert 
Cain, Deceased, v. Carl W. Jensen, Treasurer of Douglas County, 
Nebraska, No. 33297. Taxation of shares of stock in domestic cor- 
porations, appealed from the District Court of Douglas County, Re- 
versed and remanded with directions. 


The Omaha Nat’l. Bank v. Frank B. Heintze, et al, No. 33720. Declara- 
tory Judgment, Original. Pending. 


James Parsons v. The State of Nebraska, No. 33335. Assault with in- 
tent to rape, error to the District Court of Lancaster County. 
Affirmed. 


Thure E. Peterson v. The State of Nebraska, No. 33377: Drunken driv- 
ing, sires to the District Court Lancaster County. Judgment af- 
‘irmed. 


Ellis Nolen Phillips v. The State of Nebraska, No. 33346. Burglary. 
Error to the District Court Douglas County, Affirmed. 


Gerald Frederick Rakes v. The State of Nebraska, No. 33419. Robbery, 
error to the District Court Otoe County. Judgment: Reversed and 
remanded. 


Merril R. Reller v. Harry R. Ankeny, No. 33652. Libel, appealed from 
the District Court Lancaster County. Pending, 


Raymond Rush, et al, v. Frank C. Heinisch, Special Administrator of 
the Estate of Kris Angeloff, deceased, et al., No. 33381. Specific 
performance of an alleged oral contract, appealed from the District 
Court of Douglas County. Judgment: Affirmed. 


Robert Sall v. The State of Nebraska, No. 33347. Mayhem, error to the 
District Court Dawson County, Judgment affirmed. 


Salyers, et al. v. The State of Nebraska, No. 33562. Assault and Battery, 
appealed from the Antelope County District Court. Judgment: 
Affirmed. 


xi 


School District No. 39 of Washington Co., Nebraska v. Freeman Decker, 
Supt. of Public Instruction, No. 33623. Appeal from the action of 
the State Superintendent, appealed from the District Court Lan- 
caster County. Pending. 


Charles Sedlacek v. Herbert H. Hann, Warden, etc., No. 33283. Writ of 
hapeas corpus, appealed from the District Court Lancaster County. 
Affirmed, 


Seward County Rural Fire Protection District v. The County of Seward, 
Nebraska, et al, No. 33256. Appeal, declaratory judgment. Appealed 
from the District Court Seward County. Affirmed. 


Dale Sherrick v. The State of Nebraska, No. 33398. Statutory rape, 
error to the District Court Deuel County. Judgment: Reversed and 
remanded, 


Naomi Skaggs v. The State of Nebraska, No. 33425. Manslaughter, 
error to the District Court Douglas County. Motion of defendant 
to dismiss sustained. 


Paul R. Small v. Herbert H. Hann, et al, No. 33460. Action for writ of 
habeas corpus, appealed from the District Court of Lancaster 
County. Judgment affirmed for want of briefs under provisions 
of Rule 15. 


State of Nebraska v. James Andersen, No. 33657. Juvenile delinquency, 
appealed from the District Court Lancaster County. Pending. 


The State of Nebraska, Andrew R. Banks and Herman F. Banks, v. 
Cecil Gardner, No. 33268. Forcible entry and detainer, appealed 
from the District Court of Chase County, Reversed and remanded 
with direction. 


State of Nebraska v. Elmer Clark, et al., No. 33510, Forcible entry and 
detainer, appeal from the District Court of Brown County. Judg- 
ment: Reversed and remanded with directions. 


The State of Nebraska v. County of Cheyenne, No. 33372. Condemna- 
tion, appealed from the District Court Cheyenne County. Judgment: 
Reversed and remanded. 


The State of Nebraska, (State Reformatory) v. George Dietz, No. 33352. 
Action for Workmen’s Compensation, appealed from the District 
Court Lancaster County. Affirmed, 


State of Nebraska, Claude O. and Alma C. Frasier v. Wilbur and J. 
Louise Cooley, No. 33273. Forcible entry and detainer, appealed 
from the District Court of Dundy County. Reversed and remanded 
with directions. 


The State of Nebraska v. T. W. Jones Grain Company, No. 33286. Tax 
Assessments, appealed from the District Court of Hitchcock County. 
Reversed and remanded. 


State of Nebraska v. Leo Kubik, No. 33594, Keeping disorderly house, 
appealed from the District Court Douglas County. Pending. 


*** State of Nebraska, ex rel Loren H. Laughlin, as Director of In- 
surance for the Department of Insurance of the State of Nebraska 
v. Ray C. Johnson, as Auditor of Public Accounts of the State of 
Nebraska, No. 33277, Original action to determine effective date 
of salary increase. Affirmed. 
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The State of Nebraska v. Henry C. Luttrell, No. 33708. Exceptions. 
District Court Lancaster County. Pending. 


State of Nebraska, ex rel., Nebraska State Bar Association v. Lester C. 
Hungerford, No. 33435. Disbarment proceeding, original. 


The State of Nebraska, ex rel. Nebraska State Bar Association v. Albert 
ane Ne 33413. Disbarment proceeding, original. Respondent 
isbarred. 


The State of Nebraska, ex rel. John Raitt and Roy D. Raitt v. Val 
Peterson, Governor, et al., No. 33289. Action for writ of manda- 
mus, appealed from the District Court of Lancaster County. Af- 
firmed. 


State of Nebraska v. Gilbert Gayle Renensland, No. 33597. Indecent 
tiles and filthy acts, appealed from District Court Douglas County. 
Pending. 


State of Nebraska v. Gary Roth, Nick Roth, et al, No. 33550-33551. In 
the Matter of Delinquency. Seward County District Court. Judg- 
ment: Reversed and remanded. 


Johnie Taylor v. State of Nebraska, No. 33557. No Fund Check, ap- 
pealed from the Adams County District Court. Judgment: Affirmed. 


Clifton Thompson v. State of Nebraska, No. 33621. Shooting with intent 
to kill, error to the District Court Douglas County. Pending. 


Jerry Todd and C. C. Maxted v. Board of Educational Lands and 
Funds of the State of Nebraska, No. 33418. Declaratory Judgment, 
appealed from the District Court Lancaster County. Appeal dis- 
missed at costs of appellant. 


The U. S. Nat’l. Bank of Omaha v. Frank B. Heintze, et al. No. 33722. 
Declaratory Judgment, original. Pending. 


John J. Vanderheiden v. The State of Nebraska, No. 33250. Second 
Degree murder, error to the District Court of Cedar County. Af- 
firmed, 


Charles Vore, Jr., v. The State of Nebraska, No. 33438. Motor Vehicle 
Homicide, error to the District Douglas County. Judgment: Re- 
versed and remanded. 


Eunice Washington v. State of Nebraska, No. 33675. Manslaughter, 
error to the District Court Douglas County. Pending. 


Louis Woodard v. The State of Nebraska, No. 33464. Manslaughter, 
error to the District Court Douglas County. Pending. 


The Board of Trustees of York College, at York, Nebraska, et al. v. 
E. M. Cheney, et al., No. 33509. Equitable Relief, appealed from 
the District Court York County. Judgment: Affirmed. 


In re Assessment County of Buffalo v. State Board of Equalization 
and Assessment, No. 33483. Contesting Assessed Valuations, ap- 
pealed from the State Board of Equalization and Assessment. 
Judgment: Affirmed. 


In re Assessment County of Box Butte v. State Board of Equalization 
and Assessment, No. 33491. Contesting Assessed Valuations, ap- 
pealed from the State Board of Equalization and Assessment. 
Appeal dismissed at costs of appellant. 
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In re Assessment County of Douglas v. State Board of Equalization 
and Assessment, No. 33479. Contesting Assessed Valuations, ap- 
pealed from the State Board of Equalization and Assessment. 
Judgment: Affirmed. 


In re Assessment County of Grant v. State Board of Equalization and 
Assessment, No. 33478. Contesting Assessed Valuations, appealed 
from wale Board of Equalization and Assessment. Judgment: 
Affirmed. 


In re Assessment Chicago, Burlington & Quincy Railroad Company 
v. State Board of Equalization and Assessment, No. 33484. Con- 
testing Assessed Valuations, appealed from State Board of Equali- 
zation and Assessment. Appeal dismissed at costs of appellant. 


In re Assessment County of Hamilton v. State Board of Equalization 
and Assessment, No, 33482. Contesting Assessed Valuations, appeal 
dismissed at costs of appellant. 


In re Assessment County of Howard v. State Board of Equalization 
and Assessment, No. 33481. Contesting Assessed Valuations, ap- 
pealed from the State Board of Equalization and Assessment. 
Judgment: Affirmed. 


In re Assessment Union Pacific Railroad Company v. State Board of 
Equalization and Assessment, No. 33485. Contesting Assessed Valu- 
ations, appealed from the State Board of Equalization and Assess- 
ment. Appeal dismissed at costs of appellant. 


In the Matter of the decision with respect to the franchise value of 
Holdred E. Nye, and Plainview Telephone Company for 1953, v. 
State Board of Equalization and Assessment, No. 33470. Franchise 
value, appealed from the State Board of Equalization and Assess- 
ment, Appeal dismissed at cost of appellant. 


In the Matter of the Review of the Assessment of Personal Property 
of Krotter & Schreiner, State of Nebraska v. Krotter and Schreiner, 
No. 33339. Assessment of Personal Property. Appeal from the 
District Court of Hitchcock County. Appeal dismissed at costs of 
appellant. 


In re Contempt of Rice, Roy Rice v. The State of Nebraska, No. 
33400. Contempt of Court, error to the District Court of Douglas 
County. Reversed and remanded with directions. 


In re Service Oil Company, Ord, Nebraska State Railway Commission 
v. Service Oil Company, No. 33343. Administrative action to re- 
voke and change certificate. Appealed from The Nebraska State 
Railway Commission. Judgment: Affirmed. 


In the Matter of the State of Nebraska, in the interest of Michael 
Allen Gooden, minor child under eighteen years of age. No. 33492. 
Juvenile delinquency, appealed from the District Court Lancaster 
County, Judgment: Reversed and remanded. 
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CASES IN THE SUPREME COURT OF THE 
UNITED STATES 


1953 - 1954 


Braniff Airways, Inc. v. Nebraska State Board of Equalization and 
Assessment, et al, No. 476. Original action by Plaintiff Involving 
State Revenue and the Federal Constitution. Appeal from The 
Supreme Court of Nebraska. Judgment affirmed. 


CASES IN THE UNITED STATES DISTRICT COURTS 
1953 - 1954 


In the matter of American Buslines, Inc., No. B-15-54, Civil, Lincoln 
Division. Proceedings for reorganization of a Corporation. Pend- 
ing. 

George H. Brasier v. United States of America, et al, Civil No, 34-54, 
Lincoln division. Action for damages, Pending. 


William E, Howell v. United States of America, ex rel William E. 
Howell v. Herbert H. Hann, Warden, Nebraska State Penitentiary, 
No, 13-53, Civil. Action for writ of habeas corpus. Denied. 


William E. Howell v. United States Dist. Atty., Nebr., C. S. Beck, Atty. 
Gen., Herbert H. Hann, et al., No. 8-54, Civil. Lincoln Division. 
Action for writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, Warden, Nebraska State Peni- 
tentiary, No. 15-54 Civil, Lincoln Division, Action for writ of 
habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, No. 17-54 Civil, Lincoln Division, 
Action for writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, No. 29-54 Civil, Lincoln Divis- 
ion, Action for writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, No. 46-54 Civil, Lincoln Divis- 
ion, Action for writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, No, 49-54 Civil, Lincoln Divis- 
ion, Action for writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, No. 51-53 Civil, Lincoln Divis- 
ion, Action for writ of habeas corpus. Dismissed. 


William E, Howell v. Herbert H. Hann, No. 56-54 Civil, Lincoln Divis- 
ion, Action for writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, No, 60-53, Civil, Lincoln Divis- 
ion. Appeal to Court of Appeals, Eighth Circuit. Denied. 
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William E. Howell v. John Doe, et al, No. 60-54 Civil, Lincoln Division. 
Action for writ of habeas corpus. Denied. 


Robert W. Losieau v. United States of America & Warden Herbert H. 
Hann, No. 32-54 Civil, Lincoln Division, Action for writ of habeas 
corpus. Dismissed. 


Edward McKenna v. Herbert H. Hann, Warden, State Penitentiary, 
No, 41-53 Civil, Lincoln Division. Action for writ of habeas 
corpus. Dismissed. 


Paul Richard Small v. Herbert H. Hann, Warden State Penitentiary, 
No. 16-54 Civil, Lincoln Division. Action for writ of habeas corpus. 
Denied. 


Paul Richard Small v. Herbert H. Hann, Warden State Penitentiary, 
No, 56-53 Civil, Lincoln Division. Action for writ of habeas 
corpus. Denied. 


United States of America v. Certain Lands in Box Butte and Dawes 
counties, State of Nebraska, George Neuswanger, et al. No. 134 
Civil, Chadron Division. Condemnation of school land. Judgment 
paid. 


United States of America v. Certain Land in Cheyenne, Deuel and Keith 
Counties, Nebraska, et al., No. 341 Civil, North Platte Division. 
Condemnation of school land. Judgment paid. 


United States of America v. Certain Land in Deuel County, Nebraska, 
et al., No, 359 Civil, North Platte Division. Condemnation of school 
land. Judgment paid. 


United States of America v. Certain Lands in Holt and Boyd Coun- 
ties, State of Nebraska, et al., No. 215 Civil, Norfolk Division. 
Condemnation of school land. Judgment paid. 


United States of America v. 14.89 Acres of land, more or less, situated 
in Nuckolls County, State of Nebraska, et al., No, 264 Civil, Has- 
tings Division. Condemnation of school land. Judgment paid. 


United States of America v. 25.339 Acres of land, more or less, situate 
in Harlan County, State of Nebraska, et al., No. 297 Civil, Has- 
tings Division, Condemnation of school land. Judgment paid. 


United States of America v. 67.24 Acres of land, more or less, situate 
in Red Willow and Furnas Counties, Nebraska, Doane College, 
et al., No. 179 Civil, McCook Division. Condemnation of school 
land, Pending. 


United States of America v. 106.581 Acres, more or less in Harlan and 
Franklin Counties, Nebraska, Rachel Woods, et al., and Unknown 
Owners, No. 231 Civil, Hastings Division, Condemnation of school 
land. Judgment paid. 


United States of America v. 1,527 Acres of land, more or less situate 
in Harlan County, State of Nebraska et al., No. 325 Civil, Hastings 
Division. Condemnation of School land, Judgment paid. 


United States of America v. 2,560 Acres of land, more or less, situate 
in Garden County, Nebraska, et al., No. 343 Civil, North Platte 
Division, Condemnation of School land. Judgment paid. 
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United States of America v. 4,114 Acres of land, more or less, situate 
in Harlan County, State of Nebraska, Irvin Hecht, et al. and 
Unknown Owners, No. 244 Civil, Hastings Division. Condemna- 
tion of school land. Judgment paid. 


United States of America v. 173,494 Acres of land, more or less, situate 
in Harlan County, State of Nebraska, et al., No. 213 Civil, Hastings 
Division. Condemnation of school land. Judgment paid. 


United States of America v. 141 Cans, more or less, labeled in part 
“Arrow Brand Net Wt. 1 lb. Pure Ground Black Pepper”, No. 5-52 
Civil, Lincoln Division. Pure Food and Drug. Affirmed. 


United States of America v. 1,027.98 Acres of land, more or less, situate 
in Knox County, Nebraska, Paul Schlaefli, et al., No. p05 Civil 
Norfolk Division. Condemnation of school land, Pending. 


United States of America v. 0.56 Acres of land more or less, situate in 
Red Willow County, State of Nebraska, No. 104 Civil, McCook Di- 
vision. Condemnation of school land, Pending. 
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OPINIONS 
OF 
ATTORNEY 
GENERAL 


January 2, 1953 


SCHOOL DISTRICTS 
Free High School Education 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: Can the school board of a district which maintains 


full elementary and high school courses of study 
pay the tuition for attendance at a high school out- 
side of the district by certain students from a for- 
mer rural district which is now merged with and 
forms a part of the district? 


CONCLUSION: No. 
We have your letter of December 17, 1952, in which you state: 


“Sometime this past summer a group of rural districts merged 
by the petition method with a town school district that operates 
both a high school and a grade school. In a few instances some 
of the high school students residing in these rural school districts 
had been attending high school in a school other than the one with 
which they were merged.” 


You further state: 


“My specific problem deals with those students that are seniors 
this year and who by reason of having to change schools are un- 
able to get in this enlarged district the subjects necessary for their 
graduation from high school.” 


At the outset one should bear in mind the fact that a board of edu- 
cation is a creature of statute, and as such possesses no other powers 
than those expressly granted by the Legislature. (School District of 
Omaha v. Adams, 151 Neb. 741, 39 N. W. 2d 550). 


There are two sections of the statutes governing the subject of 
your inquiry. Section 79-494, R.R.S. 1943, insofar as pertinent here, 
reads as follows: 


* free public high school education is secured to all chil- 
dren of the State of Nebraska whose parents or guardians reside 
in a public school district which maintains less than a four-year 
high school course of study.” 


Section 79-498, R.R.S. 1943, provides as follows: 


“To be entitled under section 79-494 to free public school 
education in the tenth, eleventh, or twelfth grade of any public 
school district maintaining such grade, a pupil must have a certifi- 
cate signed by the county superintendent of the proper county 
that he has completed the course of study for the preceding grade, 
and that he is unable to secure instruction in the next advanced 
grade in the public school district of his residence.” 


It is evident that the factual situation which you have presented 
is not one which would come within the provisions of either of the sec- 
tions above referred to relating to free high school education. 


fare 


Accordingly we are compelled to the conclusion that the school 
board of a district such as you have mentioned would be wholly without 
authority to pay tuition for the attendance of students at a high school 
outside of the district. 


In giving this opinion we are not unmindful of the fact that in cer- 
tain unusual situations unfortunate consequences may result. Our only 
suggestion in that regard is that the matter be called to the attention 
of the Legislature in order that the sections above referred to may be 
appropriately amended in order to provide for such eventualities. 


January 7, 1953 


MUNICIPALITIES 
Validity of Ordinances Regulating Operation of Motor Vehicles and 
Providing for Suspension or Revocation of Operator’s License 
POLICE MAGISTRATE 


Jurisdiction Over Complaints for Violation of State Laws; Power to 
Suspend or Revoke Motor Vehicle Operator’s License 


REQUESTED BY: Ross D. Druliner, Jr., County Attorney, Benkel- 
man, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTIONS: 1. Does a city of the second class have authority 


to enact ordinances regulating operation of motor 
vehicles and providing for suspension or revoca- 
tion of operator’s license? 


2. What authority has a police magistrate in a 
city of the second class in regard to violations of 
the laws of the State? 


3. What authority has a police magistrate to sus- 
pend or revoke motor vehicle operator’s license in 
the absence of any local ordinance provision for 
such suspension or revocation? 


CONCLUSIONS: 1. A city of the second class does have authority 
to enact ordinances regulating operation of motor 
vehicles; provided the same do not conflict with 
existing state regulatory laws. However, municipal 
ordinance provision for suspension or revocation 
of licenses is invalid. 


2. Police magistrate has jurisdiction of misde- 
meanors under the laws of the state when the fine 
which may be imposed does not exceed $100.00 or 
the imprisonment three months; the police magis- 
trate also has jurisdiction for preliminary exami- 
nation of all offenses against the state. 


3. A police magistrate has authority to suspend or 
revoke motor vehicle operator’s license in any case 
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where a person is found guilty of an offense for 
which a suspension or revocation is provided by 
virtue of Sections 60-427, 39-727 and 39-7,107, 
R. R. S. 1943, irrespective of the existence of any 
municipal ordinance authorizing such suspension 
or revocation and regardless of whether the prose- 
cution is brought under the state law or under an 
ordinance of the municipality. 


The Supreme Court of Nebraska, in the case of Gembler v. City 
of Seward, 136 Neb. 916, 288 N. W. 545, modified its former opinion 
(136 Neb. 196, 285 N. W. 542) to declare invalid that part of an ordi- 
nance of the City of Seward which, in addition to the general penalty 
for the offense of drunken driving provided that any person found 
guilty of such offense shall be ordered not to drive a motor vehicle 
in the State of Nebraska for a period of one year. The Court explained 
its holding, at Page 917 of the Nebraska Report, as follows: 


“The right to operate a motor vehicle within the state of 
Nebraska is dependent solely upon the issuance of a driver’s 
license by the state. It is a field over which the state has reserved 
exclusive control. No power has been conferred upon the city of 
Seward to suspend or regulate, by ordinance, any such license 
privilege which the state has granted. That, however, is the pur- 
pose and effect of the ordinance provision quoted, and it is there- 
fore invalid, but without affecting the other provisions of the 
ordinance.” 


A municipality has authority to regulate the traffic if vehicles 
and persons upon its streets; except for the limitation of the power 
with respect to matters over which the state has reserved exclusive 
control, such as the issuance, suspension and revocation of licenses to 
operate motor vehicles. 


The statutory source of this general authority on the part of a 
city of the second class is found in Sections 17-139 and 17-505, R.S. 
1943, the pertinent portions of which are as follows: 


“17-139. Traffic; sales; regulation. A second-class city shall 
have power by ordinance to regulate traffic and sales upon the 
streets, sidewalks and public places.” 


“17-505. Ordinances, rules, regulations; enactment; enforce- 
ment. In addition to their special powers, second-class cities and 
villages shall have the power to make all such ordinances, by- 
laws, rules, regulations and resolutions, not inconsistent with the 
laws of the state, as may be expedient for maintaining the peace, 
good government and welfare of the corporation, and its trade, 
commerce and manufactories, and to enforce all ordinances . . .” 


The existence of such authority with particular respect to regula- 
tions pertaining to the operation of motor vehicles while under the 
influence of alcoholic liquor, has been upheld by the Nebraska court, 
as indicated in the last sentence of the quotations from the opinion 
in Gembler v. City of Seward, supra. A similar holding was made in 
State v. Hause, 137 Neb. 139, 288 N.W. 518. That case, too, involved 
a prosecution under a municipal ordinance regarding drunken driving. 
In declaring the right of the city to enact such an ordinance notwith- 
standing the existence of state legislation on the same subject, the 
court said at Page 140 of the Nebraska Report: 
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“Tt is the contention of defendant that the subsequent acts 
of the legislature, making the offenses charged crimes under the 
laws of the state, amount to a legislative occupation of the field, 
and abrogate existing ordinances on the same subject and deprive 
municipalities of the power to legislate thereon in the future. 
While this is undoubtedly the law in many states, it has been 
well settled in this state that, if an act is an offense against the 
state and also against a municipality of the state, the same act 
may constitute an offense against both the state and the municipal 
government, and that both may punish it without infringing any 
constitutional right. City of Brownville v. Cook, 4 Neb. 101... .” 


Of course, the reasoning applied to the validity of municipal ordi- 
nances regarding drunken driving would be equally applicable to 
reckless driving, speed, lights, brakes, and parking, and all other forms 
of appropriate traffic regulations; subject only to the prohibitions 
against invasion of a field over which the state has exclusive juris- 
diction or confliction with the terms of existing state law. (Also see 
Phelps, Inc. v. City of Hastings, 152 Neb. 651, 42 N. W. 2d 300). 


A police magistrate of a city of the second class has jurisdiction 
of misdemeanors under the laws of the state when the fine which 
may be imposed does not exceed $100.00 or the imprisonment three 
months; and the police magistrate further has jurisdiction to act as 
examining magistrate in regard to all other offenses against the state. 
(Sec. 18-201, R.S, 1943; State v. Dudgeon, 83 Neb. 371, 119 N. W. 676). 


A prosecution for a traffic law violation may be taken before a 
police magistrate of a city of the second class either upon a complaint 
charging violation of the state statutes or upon a complaint charging 
violation of a municipal ordinance. In either case the power of the 
police magistrate to suspend or revoke a motor vehicle operator’s 
license of a person found guilty of such traffic law violation is entirely 
dependent upon and controlled by the statutes. The existence or ab- 
sence of any ordinance provision authorizing such suspension or revo- 
cation is immaterial. In fact, as was observed above, any provision 
of a municipal ordinance authorizing or directing suspension or revo- 
cation of license is wholly without force or effect. If the offense in- 
volved is one for which suspension or revocation is provided by virtue 
of Sections 60-427, 39-729 and 39-7,101, R.R.S. 1943, the police mag- 
istrate has the authority to impose a suspension or revocation within 
the terms of said sections. The broad language of the statute permits 
a police magistrate to order such suspension or revocation in case of 
a prosecution for violation of a municipal ordinance as well as in the 
ease of a prosecution for violation of the state statutes. 


It is elementary, of course, that the power of a police magistrate 
to suspend or revoke a motor vehicle operator’s license is subject to 
the inherent limitations upon the jurisdiction of the police magistrate 
to make a complete determination of guilt and impose sentence in 
any given case. Accordingly, in any case brought before a police mag- 
istrate, charging an offense the maximum possible penalty for which 
exceeds the lawful jurisdiction of the magistrate (e.g. second and sub- 
sequent drunken driving offenses), in which case the police magis- 
trate would have merely preliminary examination powers, no sus- 
pension or revocation could be ordered by such magistrate. Otherwise, 
the authority of the police magistrate to suspend or revoke licenses 
is just as broad as the corresponding power of the judge of the county 
court or district court in that respect. 
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January 12, 1953 
SOLDIERS’ AND SAILORS’ HOME 


Qualifications for Admission 


REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ 


Affairs, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 


Dean G. Kratz, Assistant Attorney General. 


QUESTION: Whether a person who was married to a Spanish- 


American War veteran until his death and later 
married a non-veteran, whom she divorced, is now 
eligible for admission to the Nebraska Soldiers’ 
and Sailors’ Home? 


CONCLUSION: No. 


Sec. 80-301, R.R.S. 1943, list the qualifications for admission to the 


Soldiers’ and Sailors’ Home. It says: 


“There shall be established and maintained by the State of 
Nebraska an institution to be known as the Nebraska Soldiers’ and 
Sailors’ Home, the object of which shall be to provide homes and 
subsistence (1) to all members of the United States Army, Navy, 
Marine Corps, or Coast Guard, who served during any recognized 
period of warfare, as defined by the Veterans Administration, and 
were discharged therefrom under conditions other than dishcn- 
orable; Provided, that at the time of making his application for 
admission to such home (a) the applicant has been a bona fide 
resident of the State of Nebraska for at least two years; (b) he has 
become disabled due to service, old age, or otherwise to such an 
extent as would prevent him from earning a livelihood; and (c) 
his income from all sources is such that he would be dependent 
wholly or partially upon public or private charities for support; 
(2) to the wife of any such person admitted to such home, who has 
attained the age of fifty years and has been married to such mem- 
ber for at least ten years before her entrance into the home; (3) 
to the widows and mothers of eligible servicemen and women, as 
defined in subdivision (1) of this section, who died while in the 
service of the United States; and (4) to the widows of such soldiers, 
sailors, marines, and coast guard members who were discharged 
from such service under conditions other than dishonorable and 
have since died; Provided, such widows and mothers referred to in 
subdivisions (3) or (4) of this section shall, at the time of apply- 
ing, have been bona fide residents of the State of Nebraska for at 
least two years, shall have attained the age of fifty years, shall be 
unable to earn a livelihood, and be dependent wholly or partially 
upon public or private charities. No one admitted to the home 
under conditions herein enumerated shall have a vested right to 
continued residency there beyond the time any of the above eligible 
requirements are no longer met; Provided, no female who has been 
regularly admitted shall be denied continued residence solely be- 
cause of her marriage to a male member of the home.” 


Your inquiry indicates that the person involved in this case was 


married at one time to a veteran who served during a recognized 
period of warfare, as defined by the Veterans Administration, and was 
discharged therefrom under conditions other than dishonorable. Also, 
this person evidently has been a bona fide resident of the State of Ne- 
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braska for at least two years, is at least fifty years of age, is unable 
to earn a livelihood, and is dependent wholly or partially upon public 
or private charities. 


These qualifications having been met, we are confined in this opin- 
ion to a determination of whether she is a “widow” such as the Legis- 
lature intended to be benefited by the operation of this home. The 
Courts have declared that “a widow is a woman who has lost her hus- 
band by death and has not married again.” In Re Crooks Estate, 252 
N. Y. S. 373. In Re McArthur’s Estate, 292 P. 469, (Cal.). See also: 
45 Words and Phrases 138. 


Under this definition the woman in question very clearly lost her 
widow status when she remarried. At that time she became ineligible 
for admission to the home. Did she, however, become eligible again 
on divorcing her second husband—by reverting to the status of widow 
of her first husband? A decision of the Maine Supreme Court indi- 
cates that she did not. Inhabitants of Town of Solon v. Holway, 157 
A. 236 (Me.). 


The statute involved in that case was motivated by the same in- 
tent as our statute—to offer certain benefits to veterans or their 
widows. It provided an exemption from taxation of “the estates to the 
value of five thousand dollars of all soldiers, sailors and marines, or 
the widow of soldiers, sailors, and marines. . . .” 


The widow claiming an exemption had remarried after the death 
of her war veteran first husband and had now lost her second husband 
by death. The Court held that on the death of her second husband the 
deteadent did not revert to her former status as the widow of her first 
husband. 


In so holding, they determined that the term “widow” as used in 
this statute should be given its common meaning which requires that 
she remain a widow of husband number one only so long as she re- 
mains unmarried. 


The above case has a very direct application to the case at bar 
and we are constrained to feel that our Legislature intended the same 
concept of the term “widow” as that placed upon it by the Maine Court. 
Therefore, it is our opinion that the lady here in question became eligible 
for admission to the home (other requirements having been met) upon 
the death of her war veteran first husband. Upon remarriage, how- 
ever, she forever lost that status, and when she divorced her second 
husband her status did not revert to that of widow to her first hus- 
band, but assumed the position of divorcee of her second husband. 


In so advising, we are not unmindful of the United States Pension 
Act (USCA, Title 8, sec. 364a) which, under circumstances such as 
those involved here, would allow the widow of a Spanish American War 
Veteran to regain her pension rights. The pension acts of the United 
States, however, have absolutely no bearing on the construction of a 
purely local statute. 


January 13, 1953 
SCHOOL DISTRICTS 


Newly Created or Enlarged - Assumption of Indebtedness 


REQUESTED BY: 
OPINION BY: 


QUESTIONS: 


Stanley L. Hawley, Assistant Superintendent of 
Public Instruction, State Capitol, Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


A. In the case of a newly enlarged district, may 
the petitions properly stipulate and, if signed by the 
required number of legal voters, be legally bind- 
ing, that 


1. All unbonded indebtedness incurred prior to 
the effective date of the merger remains a liabil- 
ity of the district which incurred it until com- 
pletely discharged? 


2. All bonded indebtedness incurred prior to the 
effective date of the merger remains a liability 
of the district which incurred it until completely 
discharged? 


3. The newly enlarged district shall assume re- 
sponsibility for all unbonded indebtedness in- 
curred by any one of the districts affected prior 
to the time of the merger? 


4. The new enlarged district shall assume re- 
sponsibility for all bonded indebtedness incurred 
by any one of the districts affected prior to the 
time of the merger? 


B. In the case of a new district, may the peti- 
tions properly stipulate and, if signed by the re- 
quired number of legal voters, be legally binding, 
that 


1.All unbonded indebtedness incurred prior to 
the effective date of the merger remains a lia- 
bility of the district which incurred it until com- 
pletely discharged? 


2. All bonded indebtedness incurred prior to the 
effective date of the merger remains a liability 
of the district which incurred it until complete- 
ly discharged? 


3. The new district shall assume responsibility 
for all unbonded indebtedness by any one of the 
districts affected prior to the time of the merger? 


4. The new district shall assume responsibility 
for all bonded indebtedness incurred by any one 
of the districts affected prior to the time of the 
merger? 


C. In some cases new districts and newly enlarged 


districts are formed from existing whole districts. 
In other cases existing districts are divided or 
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split and the resulting portions attached to two or 
more new or enlarged districts. In what way, if 
any, would this affect the answers to the above 
questions? 


CONCLUSIONS: A-1. No. Such stipulation would be contrary to 
law and void, except in those cases where only a 
portion of the original district was merged in the 
newly enlarged district and the original district re- 
mained in existence as a legal entity. In such cases 
the stipulation would be binding. 


A-2. Yes. 
A-3. Yes. 
A-4. Yes. 


B-1. No, except in cases where the original dis- 
trict has not been abolished and remains in exist- 
ence after the creation of the new district as a legal 


entity. 

B-2. Yes. 
B-3. Yes. 
B-4. Yes. 


C. Our answers under “A” and “B” have taken 
into account the circumstances you mention and 
are, therefore, not affected. 


You have propounded a number of questions concerning the liabil- 
ity for, or assumption of, indebtedness in cases of newly created or en- 
larged school district. We shall discuss these questions in the order in 
which you have stated them. Your questions appear to assume that 
there is, or may be, a legal distinction between a new district and a 
newly enlarged district. Your questions under “A” deal with newly 
enlarged district. 


A-1. Your question assumes that the petitions in case of a newly 
enlarged district are signed by the required number of voters and con- 
tain a stipulation that all unbonded indebtedness incurred prior to the 
effective date of the merger remains a liability of the district which in- 
curred it until completely discharged. You ask if such a stipulation is 
legally binding. 


Section 79-402, R. S. Supp. 1951, provides that the county super- 
intendent shall create new districts from other districts or change the 
boundaries of districts when petitions are filed for such purpose signed 
by fifty-five percent of the voters of each district affected. The statute 
concludes with the following sentence: 


“A newly enlarged district shall assume any indebtedness previ- 
ously incurred by any one or more districts annexed, unless other- 
wise specified in the petitions.” (Emphasis ours) 


The provision above quoted was added to section 79-402 by 
amendment in 1951. 


Section 79-414, R.R.S. 1943, which was last amended by the Legis- 
lature in 1949, provides that when a new district is formed in whole or 
in part from one or more districts possessed of a schoolhouse or other 
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property, the county superintendent shall ascertain and determine the 
amount justly due to such new district from any district or districts out 
of which it may have been in part formed. The fact that the school- 
house or other property is not paid for shall not deprive such new dis- 
trict of its proportionate share of the value thereof. “Such new district 
shall remain bound for such indebtedness to the same extent as though 
the new district had not been formed, unless in case of indebtedness 
not bonded, the same shall be adjusted as provided in section 79-418. 
When a new district embraces all of one or more former districts, the 
new district shall succeed to all the properties and other assets and 
be responsible for all unbonded indebtedness of such former district 
or districts.” (Emphasis ours). 


Section 79-418, R.R.S. 1943, provides: 


“Subject to the provisions of section 79-414, whenever a new 
district shall be organized from the territory of a former district, 
and there shall be any indebtedness of such former district which 
shall not be bonded, such unbonded indebtedness shall be taken 
into account in estimating the sum due from the old to the new 
district on account of schoolhouse or other property, and the new 
district shall be entitled to only the value of its proportionate 
shore of such property after deducting its like share of the indebt- 
edness.” 


While the provisions of section 79-402 above quoted is the most 
recent expression of the Legislature on the matter, the Legislature did 
not repeal or amend either section 79-414 or section 79-418; insofar as 
possible, the three sections must be construed together and in such man- 
ner that they will be in harmony. 


It is our view, therefore, that stipulations respecting the debts of 
the old district may be included in the petitions to create a newly en- 
larged or a new district, provided such specifications do not conflict with 
the provisions of sections 79-414 and 79-418 above mentioned, or with 
other laws. 


It will be noted that the sections last mentioned speak of “new” 
rather than of “newly enlarged” districts. We believe, however, that 
as to the questions now under discussion, this distinction is immaterial. 


As to unbonded indebtedness, however, it is our opinion that a 
stipulation in the petitions for the creation of a newly enlarged district 
providing that such indebtedness shall remain the liability of the old 
district which incurred it, would not be a valid stipulation in those cases 
where the entire old district has been merged in a newly enlarged dis- 
trict, but only in those cases where the old district remains as a legal 
entity but with portions of its territory detached and added to the 
newly enlarged district. 


First, such a stipulation would appear to be in conflict with the 
provisions of section 79-414 and 79-418 above noted, unless it can be 
said that the provisions of these sections do not apply to “newly en- 
larged” districts, which we doubt. We believe that the term “new dis- 
trict” as used in these statutes includes “newly enlarged” districts. 


Second, the old district having ceased to exist as a legal entity, 
there is no governmental agency with authority to levy the necessary tax 
on that part of the newly enlarged district which formerly constituted 
the old district, and there would be no way to raise the necessary funds 
to pay such indebtedness, in the absence of the necessary political 
machinery. There is no provision for a school board to assess only a 
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part of the district. It must tax the property of the district uniformly 
throughout the district. The practical effect of such a stipulation, 
therefore, would be to defeat entirely the claims of the creditors of 
the old district. A stipulation of the debtors which had this effect 
would clearly be void. 


It is our opinion, therefore, that, in cases of unbonded indebted- 
ness, the newly enlarged district must assume the original indebtedness, 
and that stipulations to the contrary in the petitions are void, except 
in those cases where only a portion of the old district was merged with 
the newly enlarged district and the old district remains as a legal 
entity. In such cases, we believe the stipulation would be valid. 


A-2. As to bonded indebtedness incurred prior to the creation of 
the newly enlarged district, a different situation is presented. We find 
nothing in the provisions of sections 79-414 or 79-418 which would, in 
our opinion, make such stipulation invalid. The bonds have already 
been issued and the assessment for their payment has been levied and 
the collection of the tax any payment of the bonds are duties performed 
by the county officials and not by the officers of the school district. 
It is our opinion, therefore, that a stipulation in the petitions to the ef- 
fect that all bonded indebtedness incurred prior to the creation of the 
newly enlarged district shall remain the liability of the district which in- 
curred it and shall not be a liability of the newly enlarged district, 
would be a valid stipulation, 


A-3. You inquire as to whether a stipulation in the petitions for 
a newly enlarged district to the effect that the newly enlarged district 
shall assume liability for all unbonded indebtedness incurred by any one 
of the districts affected prior to the merger is valid. 


It is our opinion that such a stipulation would be valid. It is what 
the law appears to require in the absence of a stipulation, and we be- 
lieve that the petitions may properly stipulate one way as to certain of 
the original districts affected by the merger, and stipulate the other 
way as to other of such districts. 


A-4. You inquire if a stipulation in the petitions to the effect that 
the newly enlarged district would assume responsibility for the bonded 
indebtedness incurred by one of the old districts prior to the merger 
would be valid. 


We believe that such stipulation would be legal and valid. 


B. There is involved in all of these questions the right of the 
creditor to demand that the district incurring the liability be not re- 
leased, and, of course, a district, by mere stipulation of its electors, 
could not release itself from legal liability owed to third parties with- 
out the consent of such creditors, except, perhaps, in the cases where 
the original district was totally abolished by the merger, and a new dis- 
trict was created in its stead. We are assuming throughout that the 
creditors are raising no objections. 


B-1. You inquire if, in the case of a new district a stipulation in 
the petitions for creation of such new district, signed by the required 
number of voters would be legally binding if it provided that the un- 
bonded indebtedness incurred by the old districts should remain the lia- 
bility of such old district until completely discharged. 


We believe that such a stipulation would be valid only in those 
cases where only a portion of the old district was merged in the new dis- 
trict. In those cases where the entire old district is merged in the new 
district, we believe that such a stipulation would be illegal and void for 
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the reasons given in our discussion under A-1 above. We can see no 
valid distinction between new districts and newly enlarged districts 
under these circumstances and the same reasoning applies to both, in 
our opinion. 


B-2. It is our opinion that a stipulation in the petitions for the cre- 
ation of a new district by the merger of districts already organized, 
which stipulated that the bonded indebtedness incurred by the old dis- 
tricts prior to the merger should remain the liability of the districts in- 
curring it until completely discharged, would be a valid and legally 
binding stipulation under the authority of section 79-402, and because 
the collection of the tax for the payment of the bonds and the actual 
paying of the bonds has become the duty of the county officers and 
does not depend on the school district, either past or present, for en- 
forcement: The same reasons apply in this case as given under A-2 
above. 


B-3. You inquire if a stipulation in the petitions that the new dis- 
trict shall assume liability for all unbonded indebtedness incurred by 
any one of the old districts affected prior to the merger would be legal- 
ly binding. 


In our opinion such a stipulation would be valid and legally binding. 


B-4. You inquire if a stipulation in the petitions that the new dis- 
trict shall assume liability for all bonded indebtedness incurred by any 
one of the old districts prior to the merger would be legally binding. 


. In our opinion, such a stipulation would be valid and legally bind- 
ing. 

You state that in some cases new districts and newly enlarged 
districts are formed from existing whole districts. In other cases exist- 
ing districts are divided or split up and portions are attached to two or 
more new or enlarged districts. You inquire in what way, if any, this 
would affect the answers to the above questions. 


As pointed out above, in the case of unbonded indebtedness of 
the old district, a stipulation that it should remain the obligation of the 
old district would not be binding or valid in cases where the original 
district was abolished by the merger so that it no longer remained as a 
legal entity. We believe that our answers to your questions under “A” 
and “B” above take into account the situations you mention under “C”, 
and that such conditions would not change or affect our answers. 


January 14, 1953 
TAXATION 
Situs of Automobile for Tax Purposes 


REQUESTED BY: Robert B. Moran, County Attorney, Alliance, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: A Nebraska corporation having its principal place 


of business in Sheridan County owns two auto- 
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mobiles which are used by the president of the 
corporation for corporation purposes and for his 
pleasure and are housed at his residence in Box 
Butte County. In which county should these auto- 
mobiles be assessed for taxation? 


CONCLUSION: Sheridan County. 
Section 77-1202, R.R.S. 1943, provides in part: 


“Personal property, except such as is required by law to be 
listed and assessed otherwise, shall be listed and assessed in the 
county, precinct, township, city, village and school district where 
the owner resides.” etc. 


Section 77-1243, R.R.S. 1943, provides that on March 10, and 
the first of each month thereafter, up to and including July 1, of each 
year, the county treasurer shall furnish to the county assessor a list 
of all motor vehicles registered in his office for the current year. 
“Such list shall give the name and address of the owner, township, 
road district and school district,” ete. 


Section 60-302, R. R. S. 1943, requires that the owner of a motor 
vehicle shall obtain a certificate of registration for each motor vehicle 
he may own. It must be presumed, we believe, that the party obtaining 
the certificate of registration of a motor vehicle is the owner of such 
motor vehicle. 


Generally, for purposes of taxation, the residence of a corpora- 
tion is in the county in which it has its principal place of business 
as designated by its articles of incorporation. In re Hillmark Associates, 
47 F. Supp. 605, 606. See also cases cited under the heading “Residence, 
Corporation or Partnership”, Words and Phrases, Permanent Edition, 
Vol. 335, et seq. 


Under the facts set forth in your letter of inquiry, it is our 
opinion that the automobiles you mention should be assessed for taxa- 
tion in Sheridan County. 


January 15, 1953 
ASSISTANCE 
Assistance Lien in Case of Joint Tenancy 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 


Nebraska. 
OPINION By: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: Do the provisions of Section 68-215.09, R. S. Supp. 


1951, apply only to property held in joint tenancy 
or does the statute include both property held in 
joint tenancy with right to survivor? 


CONCLUSION: The statute applies to all cases when real estate 
is held by the recipient as a joint tenant. 
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Section 68-215.09, R.S. Supp. 1951, provides as follows: 


“Whenever a recipient of old age assistance owns joint title 
to real estate, the application for and acceptance of such old age 
assistance, when the lien is properly recorded, shall result in the 
severance of the joint tenancy and the creation of a tenancy in 
common giving the county and the State of Nebraska an enforce- 
able old age assistance lien against an undivided interest equal to 
the undivided interest owned by the other joint title holders; Pro- 
vided, such old age assistance lien cannot be enforced as long as 
the title holders, or either of them, continue to reside on the 
real estate.” 


It is our opinion that this statute applies to all cases where the 
recipient of old age assistance owns title to real estate as a joint tenant 
with others, regardless of whether the deed or instrument under which 
the recipient holds title provides for right of survivorship or not. 


We believe that the right of survivorship is an inherent charac- 
teristic of an estate in joint tenancy and exists whether so provided 
in the deed or not. See 48 C. J. S. 910, Sec. 1b; Anson v. Murphy, 
149 Neb. 716, 32 N. W. 2nd 271. 


January 16, 1953 
WEED ERADICATION DISTRICT 
Supervisor—Eligibility to Serve As 


REQUESTED BY: Dwight W. Lambert, Chief, Division of Noxious 
Weeds, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Is a supervisor of a Weed Eradication District eli- 
gible to hold this office after he has sold his farm 
and ceased to be a landowner of the district, and, 
if so, for how long? 


CONCLUSION: Yes. The fact that he has ceased to be a landowner 
in the district does not render him ineligible to 
hold the office of supervisor. 


Section 2-921, R. S. Supp. 1951, provides that the county clerk 
. . 2’ shall call a meeting of the landowners included in the district, 
at which not less than three nor more than five supervisors shall be 
elected. Said supervisors shall choose from their number a chairman, 
secretary and treasurer.” etc. 


Section 2-923, R. S. Supp. 1951, provides as follows: 


“The terms of office for each supervisor shall be three years, 
except in the case of the first supervisors elected, who, (1) in the 
ease of three, shall serve one, two and three years, respectively, 
as determined by lot, (2) in the case of four, two shall serve 
one year, one shall serve two years and one shall serve three 
years, as determined by lot, and (3) in the case of five, two shall 
serve one year, two shall serve two years, and one shall serve 
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three years, as determined by lot. At the expiration of their re- 
spective terms of office, and regularly thereafter, at the regular 
meeting of the landowners of the district, held in the first quarter 
of each calendar year, their successors shall be elected. All super- 
visors so elected shall hold their offices until their successors are 
elected and qualified. Any vacancy in the office of supervisor 
shall be filled by the remaining supervisors until the next regular 
meeting of landowners, at which time a supervisor shall be elected 
for the remainder of the unexpired term. Any supervisor or 
officer may be recalled at any time by vote of three-fourths of 
the landowners of the district. The secretary shall notify the di- 
rector of the names and addresses of all supervisors and officers.” 


We find no provision in the laws relating to Weed Eradication 
Districts which prescribe any qualifications for the office of supervisor 
of such districts. Neither does the law provide as to when a vacancy 
shall occur. The statutes do not require that the supervisors shall be 
landowners or even residents of the district, and do not prescribe the 
conditions under which a vacancy in the office of supervisor shall 
occur. While it seems logical to assume that a supervisor should be a 
landowner in the district, the statute nowhere says this, and to con- 
strue the statute as making this requirement would require that we 
read into the statute language which the Legislature did not see fit 
to put there. This we cannot do, 


It is our opinion, therefore, that when a supervisor of a Weed 
Eradication District ceases to be a landowner in the district he does 
not thereby become disqualified to continue in office as a supervisor, 
and no vacancy in the office is thereby created. He may continue to 
hold that office for as long as he is elected or re-elected to it by the 
members of the district unless he is recalled by a three-fourths vote 
of the landowners of the district, as provided in section 2-923, or he 
voluntarily resigns the office. 


January 19, 1953 
RAILWAY COMMISSION 
Regulation of Warehouses 


REQUESTED BY: Harold A. Palmer, Chairman, Nebraska State Rail- 
way Commission, Capitol Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General 


QUESTION: 1. Are warehouse fees provided under R. S. Ne- 
braska 1943, sections 88-161 to 88-165 as amended, 
to be collected and paid to the State Treasury? 


2. Are Field Warehousemen subject to regulation 
beyond the provisions of section 88-101 to 88-160, 
R. S. Nebraska, as amended? 


CONCLUSION: 1.) Wee. 
2. No. 


The first question arises by reason of the language in section 
88-159 of said act requiring all fees ‘collected under sections 88-101 
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to 88-160” to be paid to the State Treasurer and 
no express disposition being made for fees such 
as those described in section 88-162. 


As enacted in 1949, section 88-159 read that the disposition of fees 
therein covered all fees “collected under this act.” Laws of 1949 
p. 1041. The above figures 88-101 to 88-160 were substituted in the 
1950 Revised Statute and carried into the amending legislation of 
1951. Laws of 1951, p. 1148. 


While Railway Commissioners are not executive officers as pro- 
vided in Article 4 of the Constitution (State v. Hall, 103 Neb. 17) they 
would come within the class of “other officers as may be provided 
for by law”, referred to in Article 4, Section 25 of the Constitution 
with reference to the collection and disposition of fees. Bollen v. Price, 
129 Neb. 342. 


The second question is clearly answered by the express language 
of section 88-164 that Field Warehousemen are subject only to “the 
provisions of sections 88-101 to 88-160.” 


January 19, 1953 
BUILDING PERMIT FEES 
Application to University of Nebraska 


REQUESTED BY: John K. Selleck, Comptroller, University of 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: May a municipality, operating under a home rule 
charter, exact a fee from the University of Ne- 
braska for inspection and approval of its building 
plans, the municipality acting under the theory 
that such regulation is within its police power to 
protect the health and safety of its citizens? 


CONCLUSION: No. 


For the purposes of this opinion, we shall assume that the building 
permit fee prescribed by the City of Lincoln ordinance is reasonable 
in amount and constitutes only the amount necessary, or less than 
the amount necessary, to defray the expense of inspections or issuance 
of building permits. We shall also assume that the city’s motive in 
regulating building as hereinafter discussed is in furtherance of the 
inherent police power of a home rule charter city to protect the health, 
safety and well-being of its citizens, in the sense that inspection of 
building plans or other necessary action will or may assure greater 
safety and well-being to its citizens, but not in the sense that the 
regulation is to assure conformance to any zoning ordinances. 


We shall direct our attention, then, to the question of whether 
or not a home rule municipality may collect this building permit fee 
from an agency of the State, namely, the University of Nebraska, for 
buildings constructed within the city. 
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The Constitution of the State of Nebraska, Article XI, Section 2, 
provides that a city of more than 5,000 population may frame a charter 
for its own government subject to the provision that it must be “con- 
sistent with the subject of the constitution and laws of this state.” 
Under this provision it is well settled that the purpose is to render 
cities as nearly independent as possible of state legislation, but subject 
to the general public policy of the state. State v. City of ‘Lincoln, 137 
Neb. 97, 288 N. W. 499; Eppley Hotels Co. v. City of Lincoln, 133 Neb. 
550, 276 N. W. 196; Sandell v. City of Omaha, 115 Neb. 861, 215 
N. W. 135. 


Section 85-118, R. R. S. 1943, provides: 


“No superstructual work: upon any building for the univer- 
sity shall be commenced until the designs and plans therefor shall 
have been submitted to and adopted by the Board of Regents.” 
Section 81-855, R. R. S. 1943, states that: 


“It shall be unlawful for this state, or any of its political 
subdivisions . . . to engage in the construction of any public 
works involving professional engineering or architecture unless 
the plans and specifications and estimates have been prepared, 
and the construction executed, under the immediate supervision 
of a registered professional engineer or registered professional 
architect;...” 


The erection, construction or original equipment of any building 
is specifically exempted from the provisions of Chapter 81, Article 
1 (d), which provides that a Standards and Specifications for all 
“using agencies.” “Using agencies” includes the University of Nebraska. 


By ordinance, the City of Lincoln exacts a building permit fee 
of $1.00 if the cost of the proposed building or structure or its en- 
largement, alteration or repair is $50.00 or less, and $2.00 for each 
$1,000.00 or fraction thereof, if the cost exceeds $50.00. The original 
provision was amended to include, in the definition of “person”, the 
state and subdivisions thereof. By special provision, the fee exacted 
from the state and its subdivisions or any tax supported institution 
was to be charged at twenty-five percent of the regular fee. 


There is a line of authority (annotated in 31 A. L. R. 450) con- 
cerning the applicability of municipal building regulation to state or 
county buildings. 


Kentucky Inst. v. Louisville, 97 S. W. 402, (Ky.) decided that an 
eleemosynary institution which was established and maintained, 
and was completed under the control of the state, and where 
the ultimate control was vested by statute in the state, was 
not subject to municipal ordinance requiring fire escapes of 
all buildings of a certain class. 


Milwaukee v. McGregor, 121 N. W. 642 (Wis.). A statute empow- 
ered the Board of Normal School Regents to construct a Normal 
School building within the city according to plans adopted by such 
board and approved by the Governor. The court held that a muni- 
cipality could not require the board to obtain a building permit. 
The decision was based upon the sovereignty of the state. 


In Salt Lake City v. Board of Education, 175 Pac. 654, (Utah), 


“it was held that ordinances based on a law vesting in the city 
commission power to define and prescribe fire limits, and to pre- 
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scribe building regulations applicable within those limits, did not 
confer on the city power to impose building restrictions or regula- 
tions upon the board of education in the erection of school buildings, 
the control of the public school system, being vested in the legisla- 
ture, which placed the control of the public schools in cities of the 
first and second class, in board of education, which were empowered 
by statute to construct and erect school buildings and ‘to do all 
things needful for the maintenance, prosperity, and success of the 
Schools) and the promotion of education’.” (A.L.R. statement of 
case). 


On the other hand, in Pasadena Schcol District v. Pasadena, 134 
Pac. 985, (Cal.), 


“It was held that a municipal corporation may, under its con- 
stitutional power to make and enforce within its limits all such 
local police, sanitary, and other regulations as are not in conflict 
with general laws, subject a school district, embracing all the ter- 
ritory within the municipality and a large extent of the contiguous 
territory, to its regulatory building ordinances and Building Code, 
in the exercise of its police power, notwithstanding the school dis- 
trict was created under a general law of the state, and its trustees 
were invested with power to control school affairs of the district, 
and plan and build schoolhouses.” (A.L.R. statement). 


We do not consider that any valid distinction can be taken be- 
tween the decision of the California case and the Kentucky, Wisconsin 
and Utah cases. We note that no question of fees is presented in the 
aforementioned cases, but the question as to whether a state instrumen- 
tality is subject to a municipality’s building regulations in the name of 
safety precautions is basic to the question of whether a fee may be ex- 
acted from such state instrumentality. We feel that it is reasonable to 
state that if it is competent for the municipality so to regulate, then it is 
competent for the municipality to exact a nominal fee to help defray the 
expenses involved. 


In the recent case of Kansas City v. School District of Kansas City, 
201 S. W. 2d 930, (Mo.), the question was of the right of the municipal- 
ity to collect fees, provided for by ordinance, for inspection of boilers, 
smokestacks, fuel burning facilities and elevators of a school district 
within the city. The sole question presented was that the exaction of 
such fees was for city purposes (to defray expense) and if collectible 
must be paid from public funds raised by taxation for school districts’ 
educational purposes. Held: The police power of the city was great 
enough to require such inspection and fees to protect the people of the 
greatly populated areas of the city from possible catastrophes. The court 
said: 

“City, it seems, should have the right to collect such fees as 
are reasonable and incidental to and in reimbursement for the 
necessary expense of the regulatory inspections, inasmuch as the 
inspection of School District facilities by City is made necessary in 
the full exercise of City’s police power by the location of School 
Districts’ school buildings within the corporate limits. . 


and, this, even though the statutes prescribed that School District’s board 
had the full power to acquire sites for and to construct and repair 
necessary schoolhouses, and to have the care and keeping of all prop- 
erty belonging to the district, and to keep in good repair and provide 
fuel, heating apparatus, and other material and appliances necessary 
for proper heating, lighting, ventilation and sanitation of schoolhouses. 
In reference to the statutes of the state, the court said, 
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“the state in the exercise of its own powers could have acted 
or could have expressly enjoined upon or delegated to School Dis- 
trict’s board the full responsibility of taking particular measures, 
in connection with School District’s school buildings, otherwise 
within the scope of City’s police power.” 


The court then discussed the cases annotated in 31 A. L. R. and 
concluded that the control and regulation of the construction of new 
buildings by state agencies might be distinguishable from the facts of the 
present case. 


We are of the opinion that such a distinction should be taken—at 
least to a certain extent. The inspection of existing facilities of a pos- 
sibly dangerous character bespeaks a more urgent need for applica- 
tion of the police power in the absence of specific, definitive statutory 
delegation of the power to a subdivision of state than does the original 
construction of a building where there is a general law providing that a 
professional engineer or architect must supervise, and another that 
requires approval and adoption of plans of university buildings by the 
Board of Regents. We cannot assume that the Board of Regents 
would adopt any plans that were not carefully drawn and proved from 
a safety standpoint. Likewise it is presumed that the work of con- 
struction is in most careful and expert hands, those being the hands of 
the licensed professional engineer or architect, who the state has certi- 
fied as competent to build safely. In other words, we say that there is 
more need for the exercise of police power in the first instance than 
there is in the second. In the second instance, the decision as to whether 
the police power of a municipality may be invoked will depend upon the 
extent of the power retained by the state or delegated to its subdivi- 
sions to provide for regulation of construction. The state, of course, may 
retain full regulation of building activities, in the exercise of its sov- 
ereignty. The question in each instance is, has it done so? We are of 
the opinion that it has in this case. The statute vests the right to ap- 
prove and adopt plans in the Board of Regents. To allow a municipal- 
ity to reject such plans, (which is possible), would confer the final 
say as to adoption of plans in the municipality, which is contrary to the 
declared intention of the statute. It naturally follows that any building 
permit fee is precluded. 


We have pursued this question on an assumption that safety was 
the municipal motive for attempting to regulate construction of univer- 
sity building programs. However, we might note that if the attempted 
regulation was motivated by intention to seek compliance with zoning 
laws, there is ample, and uniform, authority to the effect that this may 
not be done. See Opinion of the Attorney General, May 14, 1952, and 
authorities cited therein. Also, City of Charleston. Southeastern Con- 
struction Co., (W. Va.), 64 S.E. 2d 676. 


January 21, 1953 
MAIL ROUTE ROADS 
Duty of Maintenance 


REQUESTED BY: eee D. Nelson, County Attorney, Wahoo, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
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QUESTION: May the county board of supervisors delegate to the 
township board the duty of maintaining those mail 
route roads which have been added to the county 
highway system since September 7, 1947? 


CONCLUSION: Yes. 


The solution to the above mentioned inquiry involves an analysis 
of the following two statutes: 


Section 39-1004, R.R.S. 1943, which provides, in part, as follows: 


The responsibility for improving and maintaining rural mail 
route and star mail route roads shall rest upon the county board 
within each county... . 


and Section 39-228, R.R.S. 1943, which contains the following: 

x, . In counties under township organization, the board of 
supervisors may, by resolution entered on its records, delegate to 
the township board of each township the duty of maintaining any 
such Cintas added to the county highway system after September 
7, 1947.” 


Both of these laws were enacted in 1947. Both were a part of 
what has been termed the “Schroeder Mail Route Law, “an act relating 
to the improvement of rural mail route roads.” 


Were we to conclude that the duty to maintain these roads could 
not be delegated to the township, then Section 39-228, supra, would be 
meaningless. The courts have held that we must presume every pro- 
vision of a statute to have a meaning. In re Hastings Brewing Co., 119 
N. W. 27, 83 Neb. 111. This rule of law would be particularly applicable 
to the aforementioned statutes in that they are a part of the same legis- 
lative act and were both enacted at the same session of the legislature. 


Another rule of law requires that a construction should be given 
to statutes that will harmonize apparently conflicting provisions if pos- 
sible. West Nebraska Land Co. v. Eslick, 169 N. W. 729, 102 Neb. 761. 
The above acts may be harmonized as follows: 


The Legislature intended that the original “responsibility” for 
maintaining rural mail route roads should rest with the county. They 
recognized, however, that in some instances this might create a great 
burden, and they allowed that the responsibility and duty of maintain- 
ing these roads could be delegated to the township if the board of super- 
visors so desired. 


Thus in order to reconcile these two acts, and in order to give 
both acts meaning, we are constrained to advise that the county board 
of supervisors may delegate to the township the duty of maintaining 
those mail route roads which have been added to the county highway 
system since September 7, 1947. 


January 19, 1953 
TAXATION 
Exemption of Farm Lands Owned and Used By Religious Organizations 


REQUESTED BY: Ralph D. Nelson, County Attorney, Wahoo, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

C. C. Sheldon, Assistant Attorney General. 
QUESTION: A rural church owns a 40 acre farm. The land is 


farmed by members of the congregation, without 
compensation. All work is performed freely and 
voluntarily, with no record of how much time is de- 
voted by the various parishioners. Can this prop- 
erty be granted tax exemption under the provisions 
of Sec. 77-202, R.R.S. 1943? 


CONCLUSION: Yes; If a proper showing is made to the County 
Board. 


You have requested our opinion as to whether tax exemption can 
be granted to certain farm land owned by a church. In your letter you 
say: “A rural church in Saunders County owns 40 acres. This land is 
farmed by members of the congregation and all of the income from the 
farming operations is used for the support of the church. All of the 
labor, supplies and machinery used to farm this land is donated. All 
of the work done is so freely given that no record is even kept by the 
congregation to see whether one member contributes more than an- 
other.” You also state: ‘As I see it, the primary question presented 
is whether this land is used for religious purposes. It is my understand- 
ing that one of the main purposes of a church is to teach its members 
to live their religion and an important phase of living a Christian life 
is found in the stewardship of the members. It appears to me that the 
object of this farming operation is an educational process in the prac- 
tice of religion so that the members learn the value of stewardship 
so that it becomes a part of their daily life.” 


The applicable statutory provision is contained in Sec. 77-202, 
R.R.S. 1943, the pertinent part of which reads as follows: 


“The following property shall be exempt from taxes: 


se 


“(3) Property owned and used exclusively for educational, re- 
ligious, charitable or cemetery purposes, when such property is not 
owned or used for financial gain or profit to either owner or user: 
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In attempting to formulate an opinion on your question, it will be 
helpful to observe a few of the decisions of the Nebraska Court on the 
subject. In the case of First Christian Church of Beatrice v. City of 
Beatrice, 39 Neb. 432, 58 N. W. 166, a church was claiming tax exemption 
for certain property owned by it. This particular property was not the 
site of any church structure; nor were any of the ordinary church 
functions or activities conducted on such property. The property was 
leased and the rents therefrom devoted to a fund with which the church 
intended ultimately to construct an edifice upon the land involved. The 
Court found that the property in question was not entitled to exemption. 
The Court said, at page 436 of the Nebraska Report: 
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“It is insisted that the fact that this religious society has duly 
resolved that it will erect a church building upon the real property 
last above referred to at some indefinite time in the future, and 
that meantime the rents arising from leasing said last named prop- 
erty in its present condition to that purpose, makes the said prop- 
erty such as is used exclusively for religious purposes. * * * * After 
the rent has been collected it is as property very distinct from the 
realty out of which it arose, and evidence of an intention to de- 
vote rents to a religious purpose has not even a tendency to show 
the nature of the use of the real property from which the rents 
have been derived.” 


Young Men’s Christian Association of Omaha, Nebraska v. County 
of Douglas, et al, 60 Neb. 642, 83 N. W. 924, involved the question of 
tax exemption for the entire Y.M.C.A. Building in Omaha. A part of 
the building was leased out; however all of the proceeds therefrom 
were devoted to the admittedly educational, charitable and religious 
activities of the organization. Again, the Court found that the purposes 
for which funds derived from certain property were used had no bear- 
ing upon the question of whether such property was exempt from tax- 
ation; the nature of the use of the property itself being the controlling 
feature. Quoting from the opinion, at page 647 of the Nebraska Report: 


“To hold that property rented for business purposes is ex- 
empt when the rentals or income therefrom are used exclusively 
for religious, charitable or educational purposes, is extending the 
operation of the law further than is warranted by the language 
used. There is a clear and well defined distinction between the use 
of property and the use of the income derived therefrom.” 


In House of Good Shepherd v. Board of Equalization, 113 Neb. 489, 
203 N. W. 632, the Court held that a laundry property used by a re- 
ligious educational, charitable institution, in carrying on its educational 
and charitable work, where the income from the laundry was used for 
the support for the institution and its inmates and no financial gain or 
profit inures to the owner, was exempt from taxation. The Court justi- 
fied its holding on the theory that the operation of the laundry was 
carried on primarily for educational purposes. The Court reasoned as 
follows, quoting from page 493 of the Nebraska Report: 


“Keeping in view the principles thus announced, we will pro- 
ceed to examine the facts disclosed by the record. The appellee is 
an educational, religious and charitable organization is established 
beyond question. Its main purpose is to care for and rehabilitate 
fallen women and to educate and train a class of girls who, but for 
such care, would become moral delinquents and a charge upon 
society at large. It is necessary that such girls should be educated, 
should become accustomed to habits of industry and trained in 
some occupation that will make them useful citizens, and also re- 
ceive moral training. To provide for this class of girls, appellee 
has established an institution and erected a laundry in which the 
girls are employed, and where they are taught an occupation and 
trained to become useful citizens and accustomed to habits of in- 
dustry. Under such circumstances, we think the laundry may be 
fairly said to be exclusively for educational and charitable pur- 
poses. It is necessary to give these girls training in industry. The 
fact that an income is derived from the laundry work does not miti- 
gate against the fact that the property is used for the purposes indi- 
cated. So long as the income derived does not inure to the benefit 
of the owners or the users, it does not transgress the statute pro- 
viding for exemption from taxation.” 
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This was not a unanimous decision; and, frankly, the logic employed 
by the majority of the Court seems somewhat strained. A more real- 
istic view is expressed by Judge Reddick in his dissent; which is to the 
effect that, when stripped of all rationalization the conclusion is appar- 
ent that the primary object, purpose and function of the laundry was 
of a monetary nature. 


However, the fact remains that the majority opinion is the House 
of Good Shepherd case reflects the present law on the subject; and ap- 
pears to be controlling in the case you have submitted for our opinion. 
Our observations regarding the reasoning contained in the opinions are 
made for the purpose of emphasizing the likelihood that any situation 
even slightly falling short of the facts as presented in the House of Good 
Shepherd Case might very likely receive an opposite disposition of the 
Nebraska Court. 


Further authority for a broad interpretation of the meaning of the 
terms used in the exempting statute is found in the case of Ancient and 
Accepted Order of Scottish Rite v. Board of County Commissioners, 122 
Neb. 586, 241 N. W. 92, quoting from pages 593 and 594 of the Ne- 
braska Report: 


“Furthermore, lexicographers and the courts agree in defining 
“educational” as pertaining to “education.” The latter word taken 
in its full sense is a broad, comprehensive term and may be particu- 
larly directed to either mental, moral or physical faculties, but in 
its broadest and best sense it embraces them all, and includes not 
merely the instructions received at school, college, or university, 
but the whole course of training—moral, intellectual, and physical.” 


Of course, the problem now is to determine whether or not the situ- 
ation which you have presented comes within the purview of the House 
of Good Shepherd Case. Your theory of religious education and the 
practical application of doctrines of stewardship, personal sacrifice and 
unselfish devotion to the cause of the church, is quite ingenious and 
appeal strongly to human nature, if not logic. 


We are not unmindful of the former opinion of this office, issued 
under date of April 14, 1949, directed by Mr. Keith Hopewell, Burt 
County Attorney; in which opinion certain farm lands owned by a 
church were declared to be subject to taxation. That opinion was based 
upon a factual situation very similar to that which you have presently 
submitted. However, the two situations are distinguishable in one im- 
portant aspect. In the Burt County situation, the land was farmed 
with hired labor, rather than by church members, thus entirely eliminat- 
ing the possibility of a finding that the actual tilling of the soil by 
members of the congregation may constitute a form of religious train- 
ing. Consequently, our earlier opinion is not fully applicable here. 


Obviously, you have a borderline case. If the land in question were 
rented out or if it were operated by paid employees, even though com- 
pensation were contributed by church members, clearly there would be 
no grounds for tax exemption. As was pointed out in the House of 
Good Shepherd case, in determining whether or not property is entitled 
to tax exemption, the primary or dominant use, and not an inci- 
dental use, will control. In your situation, you have two conflicting 
factors involved. On the one hand is the fact that the land may be used 
for legitimate religious educational and training purposes; and on the 
other hand is the fact that the church unquestionably desires to, and 
does, use the land for the production of income, Therefore, it is in- 
cumbent upon the County Board of Equalization to determine which is 
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the primary or dominant use and purpose, as opposed to which is the 
mere incidental use and purpose. 


Boards of Equalization are vested with rather broad discretion in 
such matters. It is neither our right nor desire to invade the province 
of the Board by presuming to express an opinion as to what should be 
the determination of the Board in this case. Suffice it to say, we be- 
lieve it is conceivable that such a showing to the Board might be made 
as to justify a finding that the property is entitled to exemption. 


In the event exemption were granted at the present time, it would 
appear to us that the matter should always remain under close scrutiny 
and subject to periodic review by the Board; as it is entirely possible 
that experience in connection with the use of the land in the future 
might demonstrate the actual primary or dominant use to be the pro- 
duction of income, rather than the religious education and training of 
the members of the congregation. 


January 29, 1953 
TELEPHONE TOLL CHARGES 
Distribution to Rural Telephone Line Owners 


REQUESTED BY: Ralph W. Norman, County Attorney, Ord, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: Where a group of farmers have built and now main- 
tain telephone lines to town and are provided with 
switchboard service by a nearby telephone com- 
pany, but which group does not receive compensa- 
tion for messages transmitted over their rural line 
and raises no revenue except such sums by mutual 
assessment as are needed to maintain and keep in’ 
repair their properties, are they entitled to receive 
the percentages of toll charges provided to be paid 
“to the company where the call originated and . 

. to the company where the message terminated” 
under Sec. 86-206, R.S. Neb. 1943? 


CONCLUSION: No. 


The title of H. R. 21, Ch. 79, Laws of 1913, page 221, now in- 
corporated in the Nebraska Revised Statutes of 1943, as sections 86-204 
to 86-207, began, “AN ACT compelling all persons, associations or cor- 
porations doing a public telephone business in this state .... . 


What is now section 86-204, R.S. 1943, begins, “Any telephone 
company, corporation, association, person or persons doing a public 
telephone business ..... Such telephone company, corporation, person 
or persons shall also take calls from its subseribers and public pay sta- 
Hensy 155.3 4: 


Section 86-206, R.S. 1943, provides, in part, “...of any toll 
charge at least fifteen per cent shall go to the company where the call 
originated and ten per cent to the company where the message termi- 
nated, ...” 
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And section 86-207, R.S. 1943, provides, in part, “Any telephone 
company, or manager thereof, failing or neglecting to comply with the 
provisions of sections 86-204 to 86-206 .. . “shall be subject to a fine.” 


It is apparent from the words chosen in this Act, i. e., “doing a 
public telephone business”, etc., that the clear intent of the Legislature 
was to make the provisions applicable only to those companies, corpora- 
tions, associations or persons which operated telephone facilities as a 
public business that is, for hire. 


Section 75-301, R.S. 1943, provides that a telephone company en- 
gaged in the transmission of messages for hire is a “common carrier.” 
Under this provision, the Nebraska Supreme Court in State v. Southern 
Elkhorn Telephone Co., 106 Neb. 342, 183 N. W. 562, ruled that where 
several farmers in cooperation constructed a rural telephone line, so as 
to connect their farms with a public service telephone company in town, 
from whom they purchased telephone boxes and rented transmitters, 
and were afforded switching service to local and long distance subscrib- 
ers over the lines of such telephone company, and paid to the tele- 
phone company the same rates as regular subscribers, but did not exact 
nor receive compensation for messages transmitted over their rural 
lines, and raised no revenue except such sums by mutual assessment as 
were needed to maintain and keep in repair their properties that such 
group of farmers were not operating as “common carriers” within the 
definition of the statutory section, (now 75-301). 


We understand the factual situation in the present instance to be 
identical in relevant detail to that in the Southern Elkhorn Telephone 
Co. case and it follows that the decision in that case is controlling here. 
Since the group of farmers in the instance you present are not “tele- 
phone companies..... engaged in the transmission of messages..... 
for hire, “under 75-301, it follows that they were not intended to be the 
recipient of any per cent of toll charges as provided in 86-206, since that 
section is applicable to companies which transmit messages for hire. 


January 30, 1953 
ENGINEERS AND ARCHITECTS 
Registered—What Services Must Be Performed By 


REQUESTED BY: Roy M. Green, Secretary, Board of Examiners for 
erpressionel Engineers and Architects, Lincoln, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Does the law require the services of a registered 
architect or engineer in the following cases: 


a. Residential construction of any kind regard- 
less of its cost; that is, even if the cost of the work 
may be well over twenty thousand dollars? 


b. Any one-story building of any type unless it 


is to provide for the employment, housing or 
assembly of twenty or more persons or covers 
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over five thousand square feet of ground, regard- 
less of its cost? 


CONCLUSIONS: a. No. 


b. To require the services of a registered engineer 
or architect, a one-story building of any type must 
either provide for the employment, housing or as- 
sembly of twenty or more persons, and construction 
cost must be $20,000 or more, or it must cover over 
5,000 square feet of ground and cost $20,000 or 
more. 


Section 81-839, R.R.S. 1943, provides as follows: 


‘ “In order to safeguard life, health and property, any person 
practicing or offering to practice the profession of engineering or 
architecture in this state shall be required to submit evidence that 
he is qualified so to practice, and shall be registered as provided in 
section 81-847. It shall be unlawful for any person to practice or 
to offer to practice the profession of engineering or architecture 
in this state, unless such person has been duly registered, or is ex- 
empted under the provisions of section 81-853.” 

Section 81-853, R.R.S. 1943, provides in part as follows: 


“Nothing in sections 81-839 to 81-856 shall . . (2) be held 
or construed to have any application to the constructing, remodeling 
or repairing of any building or other structure outside of the cor- 
porate limits of any city or village, where such building or structure 
is to be used for residential or farm purposes, or for the pur- 
poses of outbuildings, or auxiliary buildings in connection with such 
residential or farm premises; nor shall said sections apply to the 
constructing, remodeling or repairing of any privately owned potato 
cellars or residential or one-story commercial or industrial building 
or structure inside or outside of the corporate limits of any city or 
village unless such building or structure, or the remodeling or re- 
pairing thereof, provides for the employment, housing or assembly 
of twenty or more persons or covers over five thousand square 
feet of ground, and the construction cost thereof is twenty thousand 
dollars or more... .” 


It will be noted that the language of Sec. 81-853, above quoted, 
specifically says that the statutes requiring the services of a registered 
architect or engineer shall not apply “to the constructing, remodeling 
or repairing of any ... . residential or one-story commercial or indus- 
trial building or structure inside or outside of the corporate limits of 
any city or village unless such building or structure, or the remodeling 
or repairing thereof, provides for the employment, housing or assembly 
of twenty or more persons or covers over five thousand square feet of 
ground, and the construction cost thereof is twenty thousand dollars or 
more.” 


Your first question is: Do these statutory conditions apply to resi- 
dential constructions? 


It is our opinion that they do not. 


It is a well-recognized rule of statutory construction that qualify- 
ing words, phrases and clauses are ordinarily confined to the last 
antecedent, or to the words and phrases immediately preceding. The 
last antecedent, within the meaning of this rule, has been regarded as 
the last word which can be made an antecedent without impairing the 
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meaning of the sentence. 50 Am. Jur. 258, Sec. 269; Nebr. State Ry. 
Com. v. Alfalfa Butter Co., 104 Neb. 797, 178 N. W. 766. 


Furthermore, we believe that the language itself clearly indicates 
a legislative intention that the qualifying phrases shall apply only to 
commercial or industrial buildings or structures for a building “for the 
employment, housing or assembly of twenty or more persons” would 
certainly not be a residential structure. 


It is our opinion, therefore, that your Examining Board is right in 
construing this provision of the statute to mean that residential con- 
struction of any kind, regardless of its cost, does not require the services 
of a registered architect or engineer. 


Replying to your second question, we interpret the language of the 
statute above quoted as follows: the services of a registered architect 
or engineer are not required for a one-story commercial or industrial 
building unless (1) such building provides for the employment, hous- 
ing or assembly of twenty or more persons and the construction cost is 
$20,000 or more, or (2) the building covers over 5,000 square feet of 
ground and the construction cost is $20,000 or more. If the building 
does not either provide for the employment, housing or assembly of 
twenty or more persons or cover over 5,000 square feet of ground, the 
services of a registered architect or engineer are not required, regard- 
less of the cost of the building. On the other hand, even though the 
building does provide for housing of twenty or more persons or does 
cover over 5,000 square feet of ground, the services of a registered 
architect or engineer are not required unless the construction cost is 
$20,000 or more. 


ELECTROLYSIS 
Practice of as a Profession—Licensing 


REQUESTED BY: Husted K. Watson, Director, Bureau of Examining 
Boards, Department of Health, State House, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Is the process for permanently removing super- 
fluous hair by electrolysis a profession requiring a 
license under the laws of Nebraska? 


CONCLUSION: The removal of superfluous hair by electrolysis 
may be performed only by a licensed barber or 
cosmetologist or by a licensed practitioner of one 
of the healing arts which recognizes the permanent 
removal of hair by this process as a regular part 
of its system of treatment. 


“Electrolysis” has been defined as an electrochemical process and 
consists of inserting a needle charged with a small quantity of negative 
electricity into the follicle of the hair which is to be removed. The 
negative electricity, which is supplied by an ordinary dry cell, acts as 
an alkaline caustic, destroying the roots of the hair and enabling it to 
be removed without pain or discomfiture. People v. Lehrman, 296 
N. ¥. S. 580, 581, 251 App. Div. 451. 
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In the case of People v. Lehrman, supra, the New York Court of 
Appeals held that removal of hair from the face by the process of 
electrolysis did not constitute the practice of medicine. In that case 
the operation was performed by the operator of a beauty parlor. It was 
held that she was not guilty of practicing medicine without a license. 


Under the definition of the practice of barbering found in section 
71-202, R. R. S. 1943, we think that removal of superfluous hair from 
the face by electrolysis comes within the statutory definition of bar- 
bering as “(2) giving facial...treatments...by hand or mechanical 
appliances;” etc. We believe, also, that the process may properly be 
qucluded under the practice of cosmetology as defined in section 71-302, 

. R. S. 1943. 


It is our opinion that the removal of superfluous hair by electrolysis 
may legally be performed only by a licensed barber or cosmetologist 
or by a licensed physician and surgeon or a licensed practitioner of one 
of the healing arts which generally recognizes the permanent removal of 
surplus hair by the electrolysis method as a regular part of its system 
of treatment. We believe that the practice of permanently removing 
superfluous hair by electrolysis may not legally be performed by any 
person not so licensed. 


TAXATION 
Grain in Nebraska Elevator on March 10 


REQUESTED BY: Hugh Stuart, County Attorney, Lexington, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTIONS: 1. Whether corn, intended to be exported out of 


the State, but resting in a Nebraska elevator on 
March 10, is subject to taxation by the State of 
Nebraska? 


2. Does the County Board have the power to com- 
promise a tax dispute in order to prevent litigation? 


3. May a corporation, for tax purposes, compute 
their inventory as follows: By taking their total 
purchases of grain for the year (from March 10 to 
March 10), dividing this by 36, and taking 75% 
of that figure? 


CONCLUSIONS: 1. Yes. 
2. No. 
3. No. 


The above inquiries were provoked by the following situation: A 
large feeding corporation with its principal lots located in Greeley, 
Colorado, has constructed a large concrete elevator in Cozad, Nebraska, 
as a supplemental terminal grain storage unit. This corporation pur- 
chases grain in the Cozad vicinity. The grain is hauled to the elevator 
in Cozad by the Corporation’s own trucks, and from the elevator in 
Cozad the grain is eventually hauled to Greeley, Colorado. 
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The tax question presented by this situation is not unknown to 
our courts. In Coe v. Errol, 116 U. S. 517, the Supreme Court of the 
United States posed this question: “The question for us to consider, 
therefore, is whether the products of a state (in this case timber cut 
in its forests) are liable to be taxed like other property within the 
state, although intended for exportation to another state and partially 
prepared for that purpose by being deposited at a place of shipment, 
such products being owned by persons residing in another state.” 


The Court held these products taxable by the state. Their reasoning 
was as follows: 


“When the products of the farm or the forest are collected 
and brought in from the surrounding country to a town or station 
serving as an entrepot for the particular region, whether on a 
river or a line of railroad, such products are not yet exports nor 
are they in process of exportation, nor is exportation begun until 
they are committed to the common carrier for transportation out 
of the State to the State of their destination or have started on 
their ultimate passage to that State. Until then it is reasonable to 
regard them as not only within the State of their origin, but as a 
part of the general mass of property of that State, subject to its 
jurisdiction and liable to taxation there, if not taxed by reason of 
their being intended for exportation, but taxed without any dis- 
crimination, in the usual way and manner in which such property 
is taxed in the State. 


“* * * Although intended for exportation, they may never be 
exported, the owner has a perfect right to change his mind; and 
until actually put in motion, for some place out of the State, or com- 
mitted to the custody of a carrier for transportation to such place, 
why may they not be regarded as still remaining a part of the 
general mass of property in the State? 


“# % * Tt seems to us untenable to hold that a crop or a herd is 
exempt from taxation merely because it is, by its owner, intended 
for exportation. * * *” 


Answering the argument that when they commenced to move to 
the depot (in our case the elevator) they were then in interstate com- 
merce, the Court said: 


“The carrying of them in carts or other vehicles or even float- 
ing them to the depot where the journey is to commence is no part 
of that journey. That is all preliminary work, performed for that 
purpose of putting the property in a state of preparation and 
readiness for transportation. Until actually launched on its way 
to another State, or committed to a common carrier for transporta- 
tion to such State, its destination is not fixed and certain. It may 
be sold or otherwise disposed of within the State and never put 
in course of transportation out of the State.” 


We feel the above described case to be exactly in point, and there- 
fore deem it unnecessary to discuss further authorities. It is enough 
to set out the citations of several cases which have in some way or 
another confirmed the conclusions reached above: Diamond Match Co. 
v. Ontonagon 188 U. S. 82, 47 L.Ed. 394; Bacon v. Illinois, 227 U. S. 504, 
57 L.Ed. 615: General Oil Co. v, Crain, 209 U S. 211; Susquehanna Coal 
Co. v. South Amboy, 228 U. S. 665, 57 L.Ed. 1015; Burlington Lumber 
Co. v. Willetts, 118 Ill. 559, 9 N. W. 254; Prairie Oil & Gas Co. v. Ehr- 
hardt, 244 Ill. 634, 91 N. E. 680; Tredway v. Riley, 32 Neb. 495; State v. 
Missouri P. R. Co. 81 Neb. 15. 
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The last two cases illustrate situations where the Nebraska Su- 
preme Court has followed the rule and the reasoning of the Coe v. 
Errol case. In the latter case (State v. Miss. P.R. Co.), an action was 
brought against the defendants to recover a penalty for their refusal to 
comply with a statute requiring them to extend their track to within 4 
feet of a grain elevator. One of the defenses to this action was that 
the State had no jurisdiction as the road was an interstate road and the 
grain to be handled in the elevator in question was intended for inter- 
state shipment. The Court held this argument to be without merit. They 
said: “* * * the authorities are uniform in holding that produce does 
not become a matter of interstate commerce until actually delivered 
to the carrier to be transported beyond the boundaries of the state.” 


Therefore, in keeping with the rules of law prescribed in the above 
cases, we are constrained to advise that the grain stored in the Cozad 
elevator does not enter the flow of interstate commerce until it is trans- 
ported from the elevator to the truck which intends to transport it 
directly to Greeley, Colorado. If it rests in the Cozad elevator on March 
10, it is taxable by the State of Nebraska. 


(2) The answer to your second inquiry is contained in Sec. 77-1737, 
R. R. S. 1943, which says: 


“No county or town board, city council or village trustees shall 
have the power to release, discharge, remit or commute any portion 
of the taxes assessed or levied against any person or property within 
their respective jurisdictions for any reason whatever...” 


(3) Sec. 77-1229, R. R. S. 1943, says in part as follows: 


“Every person required to list property shall make out and 
verify by his oath a statement of all personal property which he is 
required to list, either as owner, lessee or occupant in control 
thereof or as parent, guardian, trustee, executor, administrator, 
receiver, accounting officer, partner, or agent, upon the blanks 
prescribed by the State Tax Commissioner.” (Emphasis supplied) 


The blanks prescribed by the Tax Commissioner for determining 
inventory are those entitled “Supplemental Schedule for Grain Dealers, 
Oil Distributors, Sugar Manufacturers, and Motion Picture Distribu- 
tors.” An example of said blank accompanied your request. 


The method of computing inventory set out in your request was 
one adopted by the Tax Commissioner some years back. It was found 
to be impractical and the present blank was substituted for it. There- 
fore, we would advise that the method you describe is not a proper 
method of determining inventory for tax purposes. 


February 5, 1953 
SCHOOLS 
Free High School Tuition 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruction, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Whether a county, containing school districts for- 


merly outside a high school district, but within one 
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now due to the merging of several districts under 
the provisions of the Reorganization Act, has au- 
thority to pay high school tuition for one of its resi- 
dents attending school outside the newly organized 
school district? 


CONCLUSION: No. 


Sec, 79-494, R.R.S. 1943, provides that all children of the State of 
Nebraska residing in a public school district which maintains less than 
a four-year high school course of study are entitled to a free public 
high school education. Sec. 79-497, R.R.S. 1943, requires that every 
student entitled to free public high school education in the ninth grade 
must have a statement signed by the county superintendent indicating 
that he is eligible and that he is unable to secure ninth grade work 
in the public school district of his residence. Sec. 79-498, R.R.S. 1943, 
contains the same requirements for free public school education in the 
tenth, eleventh, or twelfth grades. 


Your situation involves the following: There are several school 
districts which, at the time of the free high school tuition levy for the 
1952-53 school year, were without a four-year high school course. 
Therefore, the people in those districts were assessed the free high 
school tuition levy. Subsequently (on August 30, 1952), these districts, 
under the provisions of the School District Reorganization Act, merged 
with a district containing a four-year high school course. A few days 
later school commenced, and many of the students continued to go out- 
side the merged district to high school. In most instances the County 
Superintendents have been paying the tuition of these students, and 
you inquire whether this is permissible. 


A recent opinion of this office determined that a school board of a 
district which maintains full elementary and high school courses of study 
cannot pay the tuition for attendance at a high school outside of the 
district by certain students from a former rural district which is now 
merged with and forms a part of the district. Opinion of Attorney Gen- 
eral, January 2, 1953. The facts involved in that opinion are like those 
presented here, except that in that instance the people had not been 
assessed the free high school tuition levy. This, we feel, is not sufficient 
to distinguish the instant situation from the one already ruled upon. 
Those who have paid this high school tuition levy have suffered no 
inequity, for they in turn became a part of a high school district too 
late to be assessed for the support of that high school. 


The law clearly requires that those students within a district con- 
taining a high school are not entitled to free high school tuition in an- 
other district. The students here in question were within a district 
containing a high school on August 30, 1952. If thereafter they attend 
a high school outside of their district, they must do so at their own ex- 
pense. 


In so concluding we are not unmindful of the difficulties encoun- 


tered by students being forced to change schools for their last year. 
The remedy, however, rests with the legislature. 
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February 5, 1953 
PRISONS AND PRISONERS 
Acquisition, Forfeiture and Restoration of “Good Time” Allowances 


REQUESTED BY: Herbert H. Hann, Warden, Nebraska State Peni- 


tentiary. 
OPINION BY. Clarence S. Beck, Attorney General; 

C. C. Sheldon, Assistant Attorney General. 
QUESTION: A Reformatory inmate, when transferred to the 


Penitentiary upon appearing incorrigible, forfeits 
his good time allowance. What authority has the 
Warden of the Penitentiary in regard to restoration 
of good time to such prisoner? 


CONCLUSION: The Warden may restore only good time which is 
acquired by virtue of Sec. 29-2632, and then only to 
the maximum extent of 75% of the total of such 
good time to which the prisoner could have been 
entitled, according to his term. 


In order to answer your inquiry it will be desirable to make fre- 
quent reference to various sections of the statutes relating to the acqui- 
sition, forfeiture and restoration of good time allowances to prisoners 
in penal institutions. Accordingly, at the outset, we shall quote the 
pertinent portions of those sections to which most frequent reference 
will be made. All of the sections from which the following quota- 
tions are taken appear in the appropriate volumes of Reissue of Revised 
Statutes of Nebraska, 1943: 


Section 29-2632. ‘Every convict who is now or who may hereafter 
be confined in the Nebraska State Penitentiary, and who shall have 
no infraction of the rules or regulations of the penitentiary or laws 
of the state recorded against him, and who performs in a faithful 
manner the duties assigned to him in an orderly and peaceable 
manner, shall be entitled to the diminution of time from his sen- 
tence as appears in section 29-2633, and pro rata for any part of a 
year where the sentence is for more or less than a year, as follows: 
Two months on the first year, two months on the second year, three 
months on the third year, four months on the fourth, and the like 
diminution of time for each succeeding year of time of his sentence.” 
Section 29-633. “Whenever a charge of misconduct * * * against 
a prisoner, he shall lose the deduction of time specified in section 
29-2632, but he may regain, by continuous good conduct thereafter 
a deduction of time, not exceeding seventy-five per cent of the time 
so lost, and as much less as the warden and inspectors may certify 
to, as a suitable reward for good conduct.” 


Section 83-450. “The Board of Control may grant * * * a diminu- 
tion of time * * * in addition to that provided for in section 29- 
2632 9°99” 


Section 83-459. “The Board of Control may transfer to the state 
penitentiary any prisoner in the state reformatory appearing to be 
incorrigible. A prisoner transferred under this section shall for- 
feit any good time allowance to which he may have been previously 
entitled. 
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Section 83-455. “ * * * All lawful provisions relating to credits 
for good conduct to be given prisoners in the penitentiary shall 
apply to prisoners sentenced to the reformatory.” 


So-called “goodtime” allowances may be separated into two gen- 
eral classifications. The first class is the allowance which accrues to a 
prisoner by virtue of Sec. 29-2632. The amount of this allowance is 
fixed by statute and applies uniformly to all prisoners. There is no 
discretion on the part of officials in the granting of such allowance. No 
affirmative action of any kind by any official or officials is required; 
and the allowance automatically inures to the benefit of any prisoner 
who comes within the statutory qualifications. These qualifications 
consist merely of having a record of no infraction of rules and of hav- 
ing performed assigned duties in an orderly and peaceable manner. If 
these conditions exist, a prisoner is entitled to a diminution of time, ac- 
cording to the allocation formula set out in the section mentioned; and 
no one can deprive a qualified prisoner of such allowance. For con- 
venience, hereinafter we shall refer to this class of good time deduction 
as the “standard allowance.” The second type of allowance (such as is 
provided for in Sec. 83-450, R.R.S. 1943) is that which may be granted 
in addition to the standard allowance. Although the statute does pre- 
scribe certain prerequisites of eligibility for this additional allowance, 
the granting thereof to eligible prisoners rests wholly in the discretion 
of the Board of Control. 


In regard to these additional good time allowances, it is our opin- 
ion that the warden would have no authority, under any circumstances, 
to restore any such allowance after a forfeiture thereof. The granting 
of such allowance in the first instance being vested exclusively with 
the Board of Control, any restoration of such time after forfeiture 
would necessarily fall within the province of said board. 


At this point, we think it is appropriate to make some reference 
to the nature, extent and operation of a loss or forfeiture of good time. 
A casual reading of the statutes might lend the impression that only the 
good time presently “earned” or potentially accrued at the time of the 
misconduct is lost, as opposed to the complete loss of all right to any de- 
duction of time under Sec. 29-2632, as to both past and future service of 
time. However, a careful analysis of the applicable statutes, considered 
in light of the obvious purpose of such provisions, leads us to the con- 
clusion that all right to any of the standard allowance for good time 
is lost by misconduct or incorrigibility; subject only to the possibility 
of being restored to not more than seventy-five per cent of the total 
standard allowance which normally would have accrued to the prisoner 
had he continuously remained qualified therefor. For example, as- 
sume the case of a prisoner sentenced to a one year term; after hav- 
ing served one month of his term, the prisoner commits an act of mis- 
conduct, but at all times thereafter his conduct is such as to qualify for 
the standard deduction. The total standard allowance time to which 
this prisoner would have been entitled had he at all times remained 
qualified therefor is two months. Notwithstanding the fact that eleven- 
twelfths of his term was yet to be served at the time of forfeiture of 
his good time allowance, the most good time to which he could be re- 
stored under Section 29-2633, R.R.S. 1943, would be nine-twelfths 
(seventy-five per cent) of two months. 


In construing a similar provision under the federal law, the U. S. 
Attorney General, in an opinion appearing in Volume 28 of Opinions 
of Attorneys General, at page 109, the Attorney General stated that a 
deduction of time from a term of imprisonment is dependent upon con- 
tinuous compliance with the prescribed conditions precedent to such 
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allowance; and that a prisoner who has not so complied forfeits all de- 
duction of time and is entitled to no deduction at all. The acts of Con- 
gress involved in the opinion were basically the same as the provi- 
sions contained in our Sec. 29-2632, 2633; the principal difference be- 
ing the fact that good time under the federal law is computed upon the 
basis of months, rather than years as is the case under Nebraska state 
mae The sections cf the federal law which were applicable are as 
‘ollows: 


“Section 1 and 2 of said act (omitting such portions of section 1 
as are here immaterial) read as follows: 


‘That each prisoner who has been or shall hereafter be con- 
victed of any offense against the laws of the United States, and is 
confined, in execution of the judgment or sentence upon any such 
conviction, in any United States Penitentiary or jail or in any peni- 
tentiary, prison, or jail of any State or Territory, for a definite 
term, other than for life, whose record of conduct shows that he has 
faithfully observed all the rules and has not been subject to punish- 
ment, shall be entitled to a deduction from the term of his sentence 
to be estimated as follows, commencing on the first day of his ar- 
rival at the penitentiary, prison or jail; * * * Upon a sentence of 
ten years or more, ten days for each month. * * * 


‘Sec. 2. That in the case of convicts in any United States peni- 
tentiary, the Attorney General shall have the power to restore 
to any such convict who has heretofore or may hereafter forfeit 
any good time by violating any existing law or prison regulation 
such portion of lost good time as may be proper, in his judgment, 
upon recommendations and evidence submitted to him by the war- 
den in charge. Restoration, in the case of United States convicts 
confined in state and territorial institutions, shall be regulated in 
accordance with the rules governing such institutions respectively.’ ” 
In support of his opinion, the Attorney General observed: 


“It is clear that good behavior for one month did not vest 
in the prisoner an unconditional right to a credit of ten days, and 
it is equally clear that the effect of an infraction of the rules was 
not limited to the credit to which he would otherwise have been 
entitled for the proportion of time which had already expired. 
The fact that the credit is to be estimated by the month does not in- 
dicate that a prisoner shall have any more right to a credit for one 
month than to credit for another. In fact, time is not earned and 
credit is not given by the month. The month is only a basis for the 
estimate, it being adopted as such because it is the most convenient 
basis. The ‘record of conduct’ essential to entitle the prisoner to 
the credit is not his record for any particular month or year, but 
for the entire term. 


“The evil arising from any other construction is manifest. If 
misbehavior defeated only a credit for ten days per month for the 
time already expired, then one who has been in prison for but a 
few months would have practically no inducement to conduct him- 
self properly, and the inducement to good conduct would increase 
as the term neared expiration; but if the credit is made to depend 
upon good behavior during the entire term the inducement is al- 
ways the same, and this is unquestionably the effect Congress in- 
tended the act to have.” 


Consequently, by way of preliminary conclusion, the only good 
time allowance with respect to which the Warden has any power of 
restoration is the standard allowance prescribed by Sec. 29-2632; and, 
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the maximum restoration of time which can be so made is seventy-five 
per cent of the total amount of standard allowance to which the prisoner 
would have been entitled with a record of continuous qualification from 
the time of admission to the institution, regardless of the time when the 
forfeiture occurred. 


The next consideration is whether or not the peculiar facts in- 
volved in your inquiry (i.e. the fact that the prisoner was originally 
committed to the Reformatory, then later transferred to the Peniten- 
tiary for incorrigibility) come within the operation of the last sentence 
of Sec. 29-2633. Sec. 29-2633, as we have previously noted, provides 
that the standard of good time allowance of a prisoner which has been 
forfeited by reason of misconduct may be restored, to the maximum 
extent of seventy-five per cent of the total allowance, by continuous 
good conduct subsequent to the misconduct which resulted in the for- 
feiture. In effect, the Legislature has left to the discretion of the War- 
den and Inspectors the determination of how much, if any, restoration 
of time a prisoner deserves as a reward for subsequent good conduct. 
In cases involving a prisoner who was originally committed to, and at 
all times remained an inmate of, the Penitentiary, there would be no 
doubt whatsoever as to the authority of the Warden to restore standard 
allowance time when proper circumstances exist. Your particular in- 
quiry, however, raises the question of whether or not the result is altered 
any by the fact that the prisoner concerned was originally committed to 
the Reformatory and has been transferred to the Penitentiary because 
of incorrigibility, under the provisions of Sec. 83-459. In our opinion, 
those circumstances do not operate to prevent the application of the 
restorative powers of the Warden, granted by Sec. 29-2633. It will be 
observed that Sec. 29-2632, which must be read in conjunction with 
Sec, 29-2633, refers to convicts who are “confined” in the Penitentiary. 
Certainly that term is broad enough to include any prisoner in the Peni- 
tentiary, whether by original commitment or by transfer from another 
institution. Furthermore, it appears to us that the purpose and intent of 
the language of Sec. 83-455 is to make uniformly and equally applicable, 
to prisoners in both the Penitentiary and Reformatory, all of the provi- 
sions of law concerning good time allowances. 


February 6, 1953 
SEWAGE DISPOSAL 
Sanitary Sewers—Effect of L. B. 118 


REQUESTED BY: E. A. Rogers, M. D., Acting Director of Health, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 
QUESTIONS: 1. Do Sections 18-501 to 18-511, inclusive R. S. 


1943, as amended, apply to the collection and treat- 
ment of domestic and industrial sewage? 


2. Do these statutes prohibit the use of sewer ser- 
vice or rental revenues if the sanitary sewage is 
diluted with storm water? 


3. If L. B. 118 is passed, will it permit the diver- 
sion of monies from sanitary sewer projects to that 
of constructing strictly storm sewers? 
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4. If question two is in the negative, is there any 
necessity of passing L. B. 118? 


CONCLUSIONS: 1. Yes, 


2. The statutes now require that all such revenues 
be used exclusively for sewerage disposal systems. 
The incidental dilution of sewage with rain water 
would be immaterial, but, as the law now reads, the 
system cannot use such revenues if it includes 
strictly storm sewers. t 


3. Yes. 


4. This is a question of legislative policy and not 
within the province of this department to answer. 


Your questions as stated in your letter of inquiry, refer to Chapter 
18 of the Revised Statutes, 1943. We assume, however, that you are 
interested only in that part of Chapter 18 relating to sewage disposal 
plants and sewerage systems, being sections 18-501 to 18-511, inclusive. 


1. You first inquire if these sections of the statute specifically 
apply to the collection and treatment of domestic and industrial 
sewage. 


Quite obviously, they do. As Article 5 of Chapter 18, R. S. 1943, 
now reads, it applys exclusively to the collection and treatment of 
domestic and industrial sewage. This does not mean, of course, that the 
Legislature may not hereafter amend the law to include other matters. 


2. You inquire if these statutes in Chapter 18 prohibit the use 
of sewer service or rental revenues, if the sanitary sewage is diluted 
with storm water. 


Section 18-501, R. S. Supp. 1951, provides in part as follows: 


“...For the purpose of owning, operating, constructing, main- 
taining, and equipping such sewage disposal plant and sewerage 
system, or improving or extending such existing system, any city 
or village is also authorized and empowered to make a special levy 
of not exceeding one mill per annum upon all the taxable property 
within the limits of any such municipality, the proceeds thereof 
to be used for any of the purposes enumerated in this section and 
for no other purpose.” 


Section 18-509, R. S. Supp. 1951, provides as follows: 


“The mayor and city council of any city or the board of 
trustees of any village, in addition to other sources of revenue 
available to the city or village, may by ordinance set up a rental 
or use charge to be collected from users of any system of sewer- 
age and provide methods for collection thereof. The charges shall 
be charged to each property served by the sewerage system, shall 
be a lien upon the property served, and may be collected either 
from the owner or the person, firm, or corporation requesting the 
service. All money raised from the charges shall be used for main- 
tenance or operation of the existing system, for payment of prin- 
cipal and interest on bonds issued as is provided for in section 
18-506, or to create a reserve fund for the purpose of future main- 
tenance or construction of a new sewer system for the city or 
village. Any funds raised from this charge shall be placed in a 
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separate fund and not be used for any other purpose or diverted 
to any other fund.” 


We think that the language of the statutes above quoted is quite 
clear that the revenues raised by both the tax levy and the rental 
charges must be used exclusively for the construction, operation and 
maintenance of a sewerage system, and not for the disposal of storm 
waters. Of course, if the carrying off of storm waters by the sewerage 
system is merely incidental to its use as a sewerage system and does 
not interfere with or affect its use as a sewerage system, we can see 
no legal reason why the revenues could not be used for the sewerage 
system merely because the sewage is occasionally diluted with rain 
water. 


8. You ask if L. B. 118 is passed will it permit the diversion of 
monies from sanitary sewer projects to that of constructing strictly 
storm sewers? 


The principal purpose and object of L. B. 118, as stated in its title, 
is “to provide that the provisions of Chapter 18, Article 5, Revised 
Statutes of Nebraska, 1943, and all amendments thereto, shall apply to 
and include storm sewer systems.” The amendments contained in the 
bill would, in our opinion, accomplish that purpose. It would, if passed, 
undoubtedly permit the use or—to use your term—“diversion” of tax 
and rental revenues for the construction and maintenance of strictly 
storm sewers, 


4. As to the necessity or desirability of passing L, B. 118 that is 
a question of policy beyond the province of this department. The Con- 
stitution provides that such questions must be determined by the Legis- 
lature, and we do not choose to invade the legislative domain. 


February 13, 1953 
SCHOOLS 
Authority to Build With Surplus Money in the General Fund 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: May a Class III School District use surplus funds 


in the general fund for the construction of addi- 
tions to one or more of their school buildings? 


CONCLUSION: No. 


Section 79-810, R. R. S. 1943, provides—so far as is pertinent to 
this opinion—as follows: That a board of education in a third class 
school district shall make an estimate of the revenue necessary for the 
ensuing fiscal year; that this estimate be broken down into several 
categories, which includes “the amount of funds required for the erec- 
tion of school buildings;” and that the county board shall levy and 
collect the necessary amounts reported in such estimates. 
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In your inquiry you describe a school district which has a sur- 
plus in its general fund. Said surplus resulted from an excessive esti- 
mate under the provisions of the aforementioned statute, but the 
estimate did not include any amount under the category mentioned 
above, i. e., funds required for the erection of school buildings. You 
request our opinion as to whether these funds may now be used to 
construct additions to school buildings. 


Inasmuch as the estimated budget of a year ago did not set out 
any amount for the construction of buildings, Sec. 79-810, supra, would 
not authorize the contemplated construction, Nor is there any other 
statute which would authorize this expenditure by the board of edu- 
cation. The applicable rule of law, then, is as follows: A board of 
education is a creature of statute, and as such possesses no other pow- 
ers than those expressly granted by the Legislature. School District 
of Omaha v. Adams, 151 Neb. 550, 39 N. W. 2d 550. 


There being no express statutory grant to that effect, we are con- 
strained to advise that the surplus funds cannot be used to construct 
school buildings. 


February 16, 1953 
COUNTY BOARD 
Claims Under R. 8. Neb. 143, Sec. 24-533 As Amended 
REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Bert L. Overcash, Assistant Attorney General. 
QUESTION: Where funds have been held by the County Judge 


for ten years and paid into the general fund of 
the county under the above statute may claim be 
made against the county? 


CONCLUSION: No. 


The legislation involved was enacted in 1909 (Laws of 1909, p. 226) 
and comprises Sections 24-549 to 24-553, R. S. Nebr. 1943, as amended. 
It makes disposition of unclaimed fees, legacies, devises, costs and other 
funds involved in County Court proceedings. As originally enacted 
such funds were payable to the County Judge “for the use and benefit” 
of the named persons. 


In 1921, provision was added to the act authorizing the County 
Judge to pay such funds “into the general fund” of the county when 
the same have not been demanded from him within ten years from 
the time he received such funds. (Laws of 1921, p. 376). An amend- 
ment was added to this section (24-553) in 1949 making the same pro- 
visions of law applicable to “condemnation awards.” (Laws of 1949, 
p. 157.) 


There is no provision in this act authorizing anyone to make 
claim against the county for any funds paid into the general fund. 
The difference in the status of the County Judge and the county is 


=o 


hinted at in the case of Ericsson v. Streitz, 132 Neb. 692. As to the 
County Judge the Court said: 


“The executor, as authorized by the statute, section 27-545, 
Comp. St. 1929, paid the money to the county judge. The county 
judge was authorized to receive and hold it for the use and benefit 
of the person entitled thereto.” 


The County Judge, in that case Streitz, lost the funds in a failed 
bank and went out of office without turning the funds over to his 
successor. As to any action of the county, the Court said: 


“The appellant Streitz attempted to make a settlement with 
the board of county commissioners when he retired from office, 
and claims to have filed a report disclosing disposition of funds 
involved herein; and that the report was approved by said board. 
The county commissioners are not vested with any authority to 
settle such a claim. The filing of such a report as to disposition 
of said fund with the board of county commissioners and securing 
its action thereon was futile and unavailing.” 


Out statutes are to be distinguished from those where funds of 
this kind are paid to the state to be held for certain persons. 34 C. 
J. S. 398, note 94; 24 C. J. 509, note 88. 


If any specific time for recovery against the county was provided 
it would of course be applicable (34 C. J. S. 430) but since none is 
specified and no provision for recourse aganist the county is even men- 
tioned, it would appear that no remedy exists. Undoubtedly the Legis- 
lature had in mind that the ten years during which the County Judge 
must hold the funds for the benefit of such individuals constituted the 
period within which a claim must be made or lost. The maximum 
satute of limitations prescribed by our law is ten years; most limita- 
tion periods are much shorter. R. S. Neb. 1943, Chapter 25, Article 2. 


February 16, 1954 
SCHOOLS AND SCHOOL DISTRICTS 
Pupils—Right to Send to Another School When Teacher Not Qualified 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Do parents of school children have the right to 


send their children to another school at the ex- 
pense of their school district when the school in 
their home district is being taught by an unquali- 
fied teacher? 


CONCLUSION: No. 


It must be assumed that any person holding a teacher’s certificate, 
as provided by law, possesses the qualifications required of a teacher 
in the schools covered by the certificate. Your question, therefore, 
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would apply only to cases where a teacher is employed who does not 
hold the proper certificate. 


Section 79-1249, R. R. S. 1943, provides in part: “A majority of 
the members of a school board or board of education of any district 
may enter into a contract of employment with a legally qualified 
teacher.” (Emphasis ours.) This statute goes further to provide: “No 
money belonging to the district shall be paid for teaching to any but 
legally qualified teachers,” etc. 


Section 79-478, R. R. S. 1943, provides for the transfer of children 
of school age from their own district to an adjoining district where 
they reside more than one and one-half miles from their own district 
schoolhouse and nearer to the schoolhouse in an adjoining district. 
We find no statutory provision, however, which authorizes parents to 
transfer their children to another school at the expense of their own 
district because the home school is being taught by an unqualified 
teacher. In the absence of such a statute, it is our opinion that parents 
have no such authority, although they doubtless have authority to 
compel the school board, by appropriate legal action, to hire only 
qualified teachers. 


February 18, 1953 
COUNTY OFFICERS 
County Judge, Interest in County Contracts 


REQUESTED BY: Jack H. Hendrix, County Attorney, Trenton, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether an Acting County Judge is a county of- 
ficer within the purview of the “ban of contract 
interest” statute? 


CONCLUSION: No. 


Your letter request briefly asks, “Is an Acting County Judge a 
county officer under the provisions of section 23-146, R. S. Nebraska 
1943?” 


Section 24-507, R. S. Supp. 1951, spells out that when the County 
Judge is disqualified from acting or temporarily absent from the coun- 
ty, “the county board may appoint a competent and disinterested person 
to act in place of such judge in such case or other matter, during such 
absence or disqualification, who shall have a bond in the same manner, 
possess the same power, and be subject to the duties, restrictions, and 
liabilities therein as are prescribed by law respecting county judges.” 


It is quite obvious that the answer to the instant question hinges 
on whether or not the county judge is a “county officer” within the 
purview of section 23-146, R. S. 1943, in that the statutes expressly 
place him and the acting judge under the same pertinent restrictions. 


Is a county judge a county officer within the purview of the Ne- 
braska “ban of contract interest” statute? We conclude that he is not. 
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Article V, Section 15, of the Nebraska Constitution prescribes that 
each county shall elect a county judge, while Section 4 of Article IX 
of the Constitution dictates that “the legislature shall provide by law 
for the election of such county and township officers as may be neces- 
sary.” Section 5, Article XVII, of the Constitutoin spells out the terms 
of all our public officials, and this section has been interpreted to 
mean that the office of county judge was segregated from other offices 
elective within a county, and obviously shows clear intent to classify 
said officer as a judicial and not a county officer. Conroy v. Hollowell, 
94 Neb. 794, 144 N. W. 895. Section 4 of Article XVII echoes similar 
intent. 


The Supreme Court, in the Conroy case, said, “while a county 
judge may be a county officer in the sense that he is an officer elected 
by the voters of a single county, he is not a county officer as contem- 
plated by the framers of the constitution.” 


We also note that the present section 23-146 was originally en- 
acted in 1879, and it first stated: 


“No county officer shall in any manner, either directly of in- 
directly, be pecuniarily interested in or receive the benefit of any 
contracts executed by the county for the furnishing of supplies, 
or any other purpose; neither shall any county officer furnish any 
supplies for the county on order of the county board without con- 
tract.” 


The statute is identical today save that “or county surveyor” has been 
inserted therein, and this change was made by Laws 1917, c. 15, sec. 1, 


page 77. 


In Pethoud v. Gage County (1909) 83 Neb. 497, 120 N.W. 154, it 
was held that the county surveyor was not within the purview of the 
above statute, and could be employed to examine bridges and check 
upon claims pending on bridge contracts. The court reasoned as fol- 
lows: 


“The surveyor is independent of the county. He owes no duty 
to the county which he does not also owe to every other citizen 
of the county. He has no part in the management of the county 
or its affairs. He can aid no other officer of the county in the 
matter of contracts or official services. He is not one of the cogs 
in the wheel that turns the affairs of the county. He is simply 
an official designated by law to a certain class of work for the 
public. In name he is a county officer, but in the sense in which 
the term is used in the section of the statutes above-quoted, he 
is not a county officer. His office brings him within the technical 
letter of the statute, but his official functions leave him clearly 
without its spirit and purpose.” 


Obviously, with this in mind, the 1917 legislature amended the 
section to overcome the position of the court in the Pethoud case. 
Just as obviously, the legislative branch has herewith assented to the 
ruling in Conroy v. Hollowell, supra. 


Therefore, it is apparent that a county judge, or acting county 
judge, is not within the purview of section 23-146. We appreciate 
that this conclusion overrules the position of this office first expressed 
in an opinion dated November 3, 1928, Report of the Attorney Gen- 
eral, 1927-1928, p. 131, and reaffirmed in an opinion as recently as 
July 1, 1939, Report of the Attorney General, 1939-1942, p. 266. See 
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also: Report of the Attorney General, 1937-1938, page 58. Neverthe- 
less, we have decided that all of those opinions were based upon the 
fallacious assumption that the office of county judge was a county 
office, and we have pointed out such is not the case. 


February 20, 1953 
CITIES AND VILLAGES 
Cities of Second Class—Construction of Building for Use of City Fire 
Department—Rural Fire Protection Districts. 


REQUESTED BY: E. C. Iverson, State Fire Marshal, Capitol Build- 
ing, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. May a city of the second class construct or 


buy a building to house equipment of the volunteer 
city fire department and also of a rural fire dis- 
trict? 


2. If permissible, what is the proper procedure: 
a. To construct such a building? 
b. To buy such a building? 
3. Can bonds be voted for this purpose? 
CONCLUSIONS: 1. Yes. 


2. The legal procedure would be the same in both 
cases. Section 17-718, R. S. Supp. 1951, authorizes 
the levy of a special tax which could be used for 
this purpose, but if it is desired to issue bonds, the 
procedure outlined in section 10-409, R. S. Supp. 
1951, should be followed. 


3. Yes, under authority of section 10-409, R. S. 
Supp. 1951. 


1. A city of the second class (population 1,000 to 5,000) is author- 
ized by law to acquire, hold and convey real or personal property. See 
Section 17-501, R. S. 1943. It is specifically authorized to organize fire- 
fighting companies and to procure fire-fighting equipment. See Sec- 
tion 17-147, R. S. 1943. It may borrow money or issue bonds for the 
purchase, among other things, of “fire-extinguishing apparatus”, Sec- 
tion 17-534, R. S. Supp. 1951. 


Section 18-1201, R. S. Supp. 1951, authorizes all cities and villages 
to levy a special tax of not more than five-tenths of one mill on the 
actual valuation of all taxable property in the city or village for the 
purpose of purchasing equipment for a fire department or for the pay- 
ment of bonds authorized by Section 18-1202. Section 18-1202, R. S. 
Supp. 1951, authorizes any city or village to issue bonds to run for 
not more than ten years, bearing interest not to exceed 5% per annum, 
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payable from the funds derived from the tax authorized in Section 
18-1201, for the purchase of equipment for a fire department as pro- 
vided in Section 18-1201. 


Section 35-513, R. S. Supp. 1951, grants specific authority to all 
incorporated cities and villages to contract with rural fire protection 
districts to cooperate with, or furnish fire protection service to such 
districts “upon terms suitable to all concerned.” 


Section 10-409, R. S. Supp. 1951, authorizes cities of the second 
class and villages to issue bonds in aid of works of internal improve- 
ments. In an opinion issued by this department to Lloyd L. Pospishil, 
County Attorney of Colfax County, under date of June 21, 1949 (Re- 
port of Attorney General 1949-1950, page 302) we ruled that a village 
might purchase or construct a fire barn to house fire equipment under 
authority of Section 17-718, R. S. Supp. 1951, or issue bonds for pay- 
ment under authority of Section 10-409, R. S. Supp. 1951, on the theory 
that such a building is a work of internal improvement. A similar opin- 
ion was given by this department to Mr. Frederick H. Wagener, County 
Attorney of Lancaster County, under date of May 28, 1948 (Report of 
Attorney General, 1947-1948, page 535), and in this opinion the view 
was expressed that such building might properly be used to house the 
fire-fighting equipment belonging to a rural fire protection district, 
under contract with such district, We adhere to these opinions. 


It should be noted that the revenue which may be raised under 
Section 18-1201 may be used only for the purchase of equipment for 
the fire department. We believe that a building for the housing of 
such equipment could not be included under the term “equipment”. 
However, Section 17-127, R. S. 1943, provides that a second-class city 
shall have power to provide for the erection and government of any 
useful or necessary building for the use of the city, which would 
clearly authorize the city to construct a building to house equipment 
of the city fire department. 


Section 17-718, R. S. Supp., 1951, authorizes the city council of 
cities of the second class to levy an annual tax of not to exceed one 
mill “for the maintenance and benefit” of volunteer fire departments 
or companies. We believe that the construction or purchase of a 
building to house the fire equipment would clearly be included within 
the phrase “maintenance and benefit”, and authorizes the levy of 
this one-mill tax to raise funds for the purchase or construction of a 
fire barn or building to house the equipment. 


If, however, it is desired to issue bonds, we suggest that the bonds 
be issued pursuant to the provisions of Section 10-409, R. S. Supp. 
1951, which relates to internal improvements. This statute requires 
that a petition signed by not less than fifty freeholders be presented 
to the city council, setting forth the nature of the work contemplated, 
the amount of the bonds to be voted, rate of interest and length of 
time the bonds shall run, not to exceed twenty years. Thereupon the 
city council shall call and give notice of an election to determine 
whether such bonds shall be issued, and a majority of sixty per cent 
of the votes cast is required to carry a bond issue. The statutory pro- 
cedure should be carefully followed in all cases. 
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February 23, 1953 


TAXATION 


Inheritance Tax, Apportionment of Between Counties in Which 
Property is Situated 


REQUESTED BY: homes L. Grady, County Attorney, Stanton, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 


QUESTION: What is the proper method of apportionment of 
inheritance tax monies between various counties 
in which property is situated under circumstances 
where the beneficial interest acquired in prop- 
erty situated in one or more of the counties is 
wholly or partially immune to or exempt from 
tax. 


CONCLUSION: Inheritance tax monies should be apportioned 
among and distributed to the various counties, with 
respect to the tax payable by each individual bene- 
ficiary, in the same proportion that the value of 
the property in each respective county, the acqui- 
sition of which is taxed, bears to the total value 
of all property acquisition of which by the bene- 
ficiary is taxed, 


The inheritance tax is not a tax upon property, as such; but rather, 
it is in the nature of an excise tax imposed upon the right or privilege 
of a beneficiary to acquire or receive beneficial interest in and to 
property. In re Estate of Rudge, 114 Neb. 335, 207 N. W. 520; State v. 
Vinsonhaler, 74 Neb. 675, 105 N. W. 472. 


Although, theoretically, the tax is upon the right to acquire prop- 
erty, all inheritance tax payments necessarily bear a relationship to 
specific property. This fact is recognized by the language of Section 
77-2014, R.R.S. Neb. 1943, to the effect that the “tax on any property” 
shall be paid to the proper county. 


Inheritance taxes must be computed separately with respect to each 
beneficiary. This is necessary because of variations in matters of im- 
munity, exemptions and rates of taxation with respect to different 
classes of beneficiaries. Beneficial interests, or a portion thereof, ac- 
quired by certain classes of beneficiaries are immune to or exempt 
from the imposition of an inheritance tax. Such immunity or exemp- 
tion, however, is based upon the character or identity of the bene- 
ficiary, rather than the nature of the property acquired. For example: 
the immunity afforded to a surviving spouse to the extent of his or her 
statutory succession interest in property owned by the decedent; the 
exemption afforded to certain charitable institutions; and the specific 
exemptions afforded to various beneficiaries according to the degree of 
relationship to the decedent. 


Our opinion in response to your inquiry depends to a very large 
extent upon a construction of Sec. 77-2014, the pertinent language of 
which is as follows: 
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“Every sum of money * * * for any tax on any property shall 
be paid * * * to * * * the proper county * * * * The words ‘proper 
county’ shall be taken to mean the county in which the property 
was situated and subject to taxation at the time of the death of the 
owner.” (Emphasis supplied). 


It is our opinion that the statute above referred to means that there 
shall be apportioned and distributed to each county that portion of the 
inheritance tax proceeds which were actually produced because of a 
taxable acquisition of property situated in the county. Accordingly, it 
necessarily follows from such premise that although property of the 
decedent may have been situated in a particular county, such county 
would be entitled to no part of the tax proceeds if the character of the 
beneficiary or relationship of the beneficiary to the decedent were such 
that the acquisition were entirely immune to or exempt from inheri- 
tance taxation. In such case, although the property was situated in the 
county, there would have been no tax money paid “on” the property, 
nor would the acquisition of the property have been “subject to taxa- 
tion.” In Situations where the acquisition of property situated within 
a particular county was only partially immune to or exempt from 
inheritance tax, that county would be entitled to participate in the 
tax proceeds; but such participation would be limited to the extent 
that the acquisition of beneficial interest in the property actually was 
the subject of taxation. 


In the construction of statutes, effect must be given to all parts 
thereof and no sentence, clause or word should be disregarded as being 
meaningless or superfluous. Hagenbuck v. Reed, 3, Neb. 17. In the year 
1925, Sec. 77-20-14 was amended to include a legislative definition of 
the term “proper county”, which definition now appears as the last 
sentence of said section. The legislature has the power to define terms, 
within reasonable limitations. State v. American Surety Co., 91 Neb. 
22, 135 N.W. 365, Ann. Cas. 1913B, 973. A statutory declaration of 
meaning has the force of law, binding upon the courts, even though, 
but for such legislative declaration the language of the statute might 
have been given a different meaning. Ex Parte Arrigo, 98 Neb. 134, 
153 N.W. 319, L. R. A., 1917A, 1116. 


The term, “situated”, when used in a taxing statute such as is in- 
volved here, means something different from mere physical location. 
Brock & Co. v. Board of Sup’rs. of Los Angeles County, 8 Cal. 2d 286, 
65 P. 2d 791, 110 A. L. R. 799; Yellow Mfg. Acceptance Corp. v. Rogers, 
235 Mo. App. 96, 142 S. W. 2d 888. In fact certain property may have 
a physical location in one taxing district and yet be “situated”, for tax 
purposes, in another district. Accordingly, the term “situated”, as thus 
used, must be taken as meaning “having a general tax situs;” as opposed 
to meaning mere physical location. 


Next, let us direct our attention to the term “subject to taxation.” 
We believe it is proper to indulge in a presumption that the legislature 
does not employ duplicitous language in its enactments. Therefore, it 
must be assumed that the term “subject to taxation” means something 
different from the term “situated,” which appears previously in the 
same sentence of the statute. Further indication that the two terms 
must have different meanings is found in the presence of the conjunc- 
tive word “and,” which separates the terms. Obviously, therefore, the 
term “subject, to taxation” means something more than to be merely 
generally subject to taxation, as that is the connotation of the term 
“situated”. Accordingly, the only logical meaning which can be at- 
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tributed to the term is an intendment to denote something which is not 
immune to or exempt from the particular form of taxation to which 
the enactment relates; viz. inheritance taxation. 


You have suggested that the statutes involved might be interpreted 
as meaning that inheritance tax proceeds should be distributed among 
all of the various counties in which any property of the decedent was 
merely situated, regardless of the taxability of the acquisition of the 
particular property in each respective county; and that the apportion- 
ment of the tax monies to the each of the various counties should be 
made according to the same proportion which the total value of the 
property situated in the particular county bears to the total value of 
all property owned by the decedent in all counties. We believe that 
such an interpretation is not in keeping with fundamental rules of 
statutory construction, as discussed above. Furthermore, another ap- 
plicable rule of construction is the prohibition against reading into a 
statute a meaning which is not warranted by the legislative language, 
even though such read-in meaning might be entirely wholesome and 
desirable as an independent proposition. State v. City of Lincoln, 101 
Neb. 57, 162 N. W. 138. In effect, you are contending that the present 
wording of the statutes bear the same meaning as though the words 
“on any property” were deleted from the first sentence of Sec. 77-2014 
and the last sentence of said section read substantially as follows: 


“The words ‘proper county’ shall be taken to mean the county 
in which any property was situated at the time of the death of the 
owner; such tax money to be apportioned among and distributed 
to the various counties in the same proportion that the total value 
of the property situated in each respective county bears to the total 
value of all property owned by the decedent, wheresoever situated, 
at the time of death.” 


We believe that such an interpretation involves considerable reading 
in of meaning which cannot be imputed to the existing language of the 
statutes, even applying the utmost liberality of construction. 


Perhaps a few hypothetical examples may serve to further expound 
the reasoning upon which we base our opinion: 


Assume a situation in which the decedent is intestate; the sur- 
viving widow acquires, by virtue of the laws of descent and distri- 
bution, property of the value of $150,000.00 which is situated in 
“A” County; that, by virtue of joint tenancy with the decedent 
(with no consideration traceable to the widow), she acquires 
property of the value of $50,000.00 which is situated in “B’” County. 
Insomuch as all of the property situated in “A” County which was 
acquired by the widow came to her by intestate succession, ac- 
quisition of all such property by the widow was immune from in- 
heritance taxation. 


The total value of the beneficial interest in all property, wherever 
situated, acquired by the widow is $200,000.00. Of that sum, prop- 
erty of the value of $150,000.00 (all property in “A” County) is 
immune from taxation, representing the widow’s succession interest. 
Thus, only the property in “B” County, of the value of $50,000.00 is 
subject to the imposition of any inheritance tax. 


Three-fourths of the total value of all property to which the widow 
acquired a beneficial interest was situated in “A” County, and only 
one-fourth was situated in “B” County; yet, in this example, all 
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of the tax would be payable to “B” County, as none of the 
property in “A” County was subject to taxation and therefore “A” 
County could not possibly be a “proper county” for the payment 
of inheritance tax money within the meaning of Sec. 77-2014. 


Or, to transpose the facts somewhat: 


Assume that precisely the same interests in property in the same 
counties were acquired (either by will or devise) by a beneficiary 
who is not a surviving spouse. In such case there would be no 
succession interest immunity involved with respect to the property 
in “A” County, and the tax would be applied on the full value of 
the property in both counties; with the result that inheritance tax 
would be imposed upon the acquisition of property in “A” County 
would be entitled to three-fourths of the tax money paid by the 
particular beneficiary. 


A more difficult situation, from the standpoint of calculation, is pre- 
sented in cases where a surviving spouse acquires a beneficial interest 
in property which exceeds the statutory succession interest immunity; 
but the same principles are involved concerning the apportionment of 
the tax between the various counties in which property acquired by 
the particular beneficiary is situated. By way of further example: 


Assume that the widow, by will, receives the entire estate of de- 
cedent; that the estate consists of property of the decedent, situated 
in “A” County, of the value of $100,000.00, property held by the 
decedent and widow (no consideration traceable to widow) as 
joint tenants, also situated in “A” County, of the value of $50,000.00, 
and property of the decedent situated in “B” County of the value 
of $50,000.00. Assume further that one-third of the $100,000.00 
property in “A” County and one-third of the $50,000.00 property in 
“B” County acquired by the widow is immune from taxation as 
representing her statutory succession interest. As in the two pre- 
vious hypothetical illustrations, the total value of all property 
beneficial interest in which was acquired by the widow, in 
$200,000.00. Of this total value only the sum of $50,000.00 is im- 
mune from taxation as representing the succession interest of the 
widow; leaving a base amount of $150,000.00 upon which to com- 
pute the tax. 


The tax money derived from the imposition of inheritance tax upon 
the acquisition of the widow should be apportioned between 
the two counties in proportion, not to the full value of the property 
in the respective counties acquired by the widow; but in proportion 
to the value of the property in each respective county which was 
subject to taxation, i. e. in proportion to the value of the property, 
or portion thereof, upon which a tax was imposed. Thus, to ascer- 
tain the value of the interest in the $100,000.00 property situated 
in “A” County, acquisition of which by the widow gave rise to the 
imposition of a tax, we must subtract one-third (representing the 
widow’s immune succession interest therein) from the full value of 
that property. This results in the figure $66,666.67, which repre- 
sents the portion of the value of that particular property upon the 
acquisition of which a tax is assessable. In addition, the joint 
property also is situated in “A”? County, none of which is immune. 
Hence, the full value of the joint property ($50,000.00) must be 
added to the $66,666.67 to obtain the sum which represents the 
value of the taxable acquisition of the widow in all property in 
“A” County; this sum is $116,666.67. To ascertain the values of 
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the interest in the $50,000.00 property situated in “B” County, ac- 
quisition of which by the widow gave rise to the imposition of a 
tax, we must similarly subtract one-third (widow’s immune suc- 
cession interest) from the full value of that property. This results 
in the figure $33,333.33 which represents the portion of the value 
of that particular property upon the acquisition of which a tax is 
assessable. 


Accordingly, by way of recapitulation, the total value of tax- 
able interests in property situated in “A” County, acquired by the 
beneficiary widow, is $116,666.67; the total value of all taxable 
interests in property, wherever situated, acquired by the widow, 
is $150,000.00. “A” County then is entitled to that proportion of 
the total tax paid by the beneficiary widow which the sum 
$116,666.67 bears to $150,000.00; or 77.78% of such total tax (ob- 
vane). by the quation 116,666.67:150,000.00 equals X:100; X equals 
77.78). 


Similarly, the value of the taxable interest in property situated 
in “B” County, acquired by the beneficiary widow, is $33,333.33; 
the total value of all taxable interests in property, wherever situ- 
ated, acquired by the widow is $150,000.00. “B” County then is 
entitled to that portion of the total tax paid by the beneficiary 
widow which the sum $33,333.33 bears to $150,000.00; or 22.22% of 
such total tax (obtained by the equation; 33,333.33:150,000.00 equals 
X:100; X equals 22.22). 


Thus it will be observed that, although one-fourth of the full value 
of all property acquired by the widow is situated in “B” County 
and three-fourths thereof is situated in “A” County, “A” County 
actually receives something more than three-fourths of the tax 
money and “B” County actually receives something less than one- 
fourth of the tax money. This is due to the fact that the tax is 
apportioned on the basis of tax money actually produced, rather 
than on the over-all value of the property acquired. 


We have spent a great amount of time in research upon this ques- 
tion, as undoubtedly you also did before referring the matter to this 
office; and, to our surprise, we have found no reported case in which 
this question was involved. Even more surprising is the fact that we 
have also found no text material in which the matter is discussed. 


We note from your letter that litigation is now pending concerning 
the manner of apportionment of inheritance tax funds between Stanton 
County and Platte County. We doubt very much that the intent or 
spirit of this opinion would be misconstrued. However, we do wish to 
state that, although this is an official opinion subject to publication as 
such, we certainly are not attempting to influence the court in any 
manner nor are we presuming to suggest what disposition should be 
made by the court in the particular litigation now pending. 
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February 23, 1953 
CORPORATIONS 


Foreign—Right to Own Real Estate in Nebraska and Lease 
It to Others for Manufacturing Purposes 


REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Omaha, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: May a foreign insurance company acquire title to a 
tract of land outside of corporate limits of any city 
or village and lease it for a long term to another 
foreign corporation for the purpose of operating a 
manufacturing establishment on the tract without 
having the land become subject to escheat to the 
state of Nebraska under the provisions of Section 
76-402, R.R.S. 1943? 


CONCLUSION: Yes. Should the land cease to be used for the pur- 
pose of maintaining a manufacturing establishment, 
however, it becomes liable to escheat to the state. 


Your letter of inquiry states that a local non-profit civic organiza- 
tion has entered into an agreement with Continental Can Company, Inc., 
a foreign corporation, to build a large manufacturing plant on a 40-acre 
tract which is outside the limits of any city or village. Upon completion 
of the plant the legal title to this real estate will be conveyed to a foreign 
insurance company which will give the Continental Can Company, Inc. 
a long-term lease so that the latter company will have possession of the 
property and will be using it for manufacturing purposes. You inquire 
if, under this arrangement, the property would be subject to escheat to 
the State of Nebraska, as provided in Section 76-402, R.R.S. 1943, or if it 
would come within the exception provided under Section 76- 413, R.R.S. 
1943. 


Section 76-402, R.R.S. 1943, prohibits any alien or any corporation 
not incorporated under the laws of the State of Nebraska from acquiring 
title to or holding any land or real estate in this state for a longer period 
than five years. 


However, the law provides certain exceptions to this prohibition 
among them being Section 76-413, R.R.S. 1943, which provides as 
‘ollows: 


“Any alien or foreign corporation may purchase and ac- 
quire title to or lease as much real estate as shall be necessary 
for the purpose of erecting and maintaining manufacturing 
establishments or erecting and maintaining establishments pri- 
marily operated for the storage, sale and distribution of petro- 
eur products, commonly known as filling stations or bulk 
stations.” 


Section 76-414, R.R.S. 1943, further provides that this prohibition 
shall not apply to any real estate lying within the corporate limits of 
cities and towns. 


The precise question presented is: Where the owner of the land is 
a foreign corporation, must the owner itself use the land for manufac- 
turing purposes to bring it within the exception of Section 76-413, or is 
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it sufficient if the land is actually used for manufacturing purposes by 
a lessee even though the owner does not so use it? 


Section 76-413, it will be noted, does not say that the manufacturing 
establishments must be erected and maintained by the owner of the real 
estate, or for his use, but merely that an alien or foreign corporation 
may acquire as much real estate as shall be necessary for the erection 
and maintenance of manufacturing establishments. We should not read 
other languauge into the statute unless it is there by reasonable impli- 
cation. Franzen v. Blakley, 155 Neb. 621, 52 N. W. 2d 833. 


Investigation of the history of this law, and the objects and pur- 
poses sought to be achieved by it, indicate that the primary object of the 
legislature was to prevent the acquisition of large tracts of agricultural 
land by aliens and foreign corporations. In the case of Gould v. Board of 
Home Missions, 102 Neb. 526, 167 N. W. 776, our Supreme Court said 
respecting this law: 


“If further inquiry as to legislative intent is needed, why 
may we not take judicial knowledge of the fact that this law 
was passed at a time when the evils of alien landlordism were 
agitating the public mind everywhere, and especially in Ne- 
braska, where it was reported that land in sold blocks of from 
25,000 to 75,000 acres was already owned by aliens and foreign 
corporations.” 


However, it was the policy of the state, as is always true of young 
and developing communities, that the establishment of manufacturing 
enterprises was encouraged and every reasonable effort was made to 
induce foreign capital to invest in such enterprises in this state. This 
fact undoubtedly accounts for the exceptions in our law prohibiting alien 
ownership of real estate as to real estate within the corporate limits of 
cities and villages and as to real estate for the erection and maintenance 
of manufacturing establishments. 


It is our opinion that as long as this land is actually used for the 
maintenance of a manufacturing establishment it is not liable to escheat 
to the State of Nebraska even though the owner of title is a foreign 
corporation and is not engaged in operating the manufacturing estab- 
lishment itself. 


February 25, 1953 
NEBRASKA LIQUOR CONTROL COMMISSION 
Rule No. 43—Advertising 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Do any of the provisions of Rule No. 43, of the 
Rules and Regulations of the Nebraska Liquor 
Control Commission, violate the authority granted 
to the Commission under the Nebraska Liquor Con- 
trol Act? 


CONCLUSION: Yes. 
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Any rule or regulation adopted by the Nebraska Liquor Control 
Commission must meet the following requirements: 


1. The regulation must be reasonable and must be in furtherance 
of, and follow the declared policies of the Nebraska Liquor Control 
Act. Griffin v. Gass, 133 Neb. 56, 274 N. W. 193. Bird and Jex Co. v. 
Fund, 96 Utah 450, 85 Pac. 2nd 831. 48 C. J. S, Page 324, 


2. The regulation must not be in conflict with the Act, and must 
not be in excess of the authority delegated by the Legislature. State 
ex rel. Neb. Beer Wholesalers Assn. v. Young, 153 Neb. 395, 44 N. W. 
2nd 806. Griffin v. Gass, 133 Neb. 56, 274 N. W. 193. 


The questionable provisions of Rule No. 43 are those contained in 
sub-sections d, e, and f of Section 2, and all of Section 3. All of these 
provisions prohibit price advertising or any reference thereto. 


In determining whether or not the rule meets the first requirement 
as above set out, it is necessary to determine the declared purpose of 
the Nebraska Liquor Control Act. Section 53-1, 118, Revised Statutes 
of Nebraska for 1943, states as follows: 


“This act shall be liberally construed, to the end that the 
health, safety and welfare of the people of the State of Nebraska 
shall be protected, and temperance in the consumption of alcoholic 
liquors shall be fostered and promoted by sound and careful con- 
trol and regulation of the manufacture, sale and distribution of 
alcoholic liquors.” 


It is evident that there must be some direct connection between 
price advertising of alcoholic liquors, and with the health, safety and 
welfare of the people, and the promotion of temperance, in order for 
the above questionable provisions to be a valid exercise of the regula- 
tory power of the Commission. It is true that various courts have de- 
termined that advertising in general stimulates liquor consumption 
and that the purpose of regulating liquor advertising is to discourage 
this artificial stimulation. Bird and Jex Co. v. Funk, 96 Utah 450. 
Commonwealth v. Anheuser-Busch Inc., 181 Va. 678, 26 S. E. 2nd 94. 
48 C.J.S. Page 328. Amarone v. Brennan et al, 11 A 2nd 850 (Conn.) 
However, we are unable to find where any court has held that price 
advertising, in itself, is directly connected with stimulation of consump- 
tion. On the other hand, in a summary by Wallace A. Russell, Vol. 7, 
Law and Contemporary Problems, Page 645, of the disciplinary actions 
involving advertising, it is stated that there are four primary problems 
connected with the advertising of alcoholic liquors, namely: 


1. Representing a product to be something which it is not. 


2. False representations that a certain product has a certain 
geographical origin. 


3. Representations that a product has been made by a certain 
process, or under certain sponsors. 


4, False representations as to the trade status of the producer 
or vendor. 


Our conclusion is that the declared purposes of the Act are directly 
affected by false and misleading advertising, but we cannot say, as a 
matter of law, that the advertising of prices directly conflicts therewith. 
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Whether or not the provisions of Rule No, 43 are in conflict with 
the Nebraska Liquor Control Act, or exceed the authority granted to 
the Commission by the Legislature, must be determined from examina- 
tion of the applicable sections of the Act itself. Section 53-116, Revised 
Statutes of Nebraska for 1943, does give the Commission broad powers 
over the manufacture, distribution, sale and traffic in alcoholic liquors, 
and in our opinion would be controlling, unless the power to regulate 
advertising is limited by some other provision of the Act. 


Section 53-118, Revised Statutes of Nebraska for 1943, sets out the 
scope of regulations to be adopted by the Commission as follows: 


“The rules and regulations established by the commission shall 
include, among such other things as the commission may determine, 
the following:” 


Sub-section (5) of this Section provides: 


“establishing standards of purity, sanitation, honest advertising 
and representation;” 


Our Supreme Court stated in State ex rel. Smith v. Nebraska Li- 
quor Control Commission, 152 Neb. 676, 42 N. W. 2d 297: 


“we have followed the rule that special provisions in a statute 
in regard to a particular subject control general provisions.” 


It is true that Section 53-116 is a general grant of power to the Com- 
mission, but it is also true that in Section 53-118, the Legislature dealt 
with a special subject in a specific manner, and that the latter is a 
limitation on the general grant of power. It should be noted that the 
Legislature provided that the Commission shall adopt a rule pertaining 
to “honest advertising and representation”. It seems to us that if the 
Legislature had intended the Commission to control all forms of ad- 
vertising, it would not have so limited this provision. If the Legislature 
had omitted the word “advertising” entirely, we believe that the Com- 
mission would be authorized to regulate all forms of advertising, but it 
stated very plainly that the regulation of advertising should be limited 
to the prohibition of dishonest advertising and misrepresentation. 


It might be argued that the phrase in this section of the statute, 
“among such other things as the Commission may determine”, enlarged 
the powers given to the Commission; however, the word “thing” in 
itself ordinarily means “item” (Webster’s International Dictionary, 
1935, Unabridged). In other words, we believe that this provision means 
that the Commission could regulate other phases of the liquor industry, 
in addition to those specifically enumerated, but that this should not 
be interpreted as enlarging or adding to the specific limitation of 
authority on the specified subjects set out in this section. 


It might also be argued that Section 53-118, Revised Statutes of 
Nebraska for 1943, should be liberally construed, under the provisions 
of Section 53-1, 118. However; we do not believe that the Legislature 
intended to use the latter section as a means of enlarging the powers 
delegated to the Commission by the Legislature. It is also true that a 
liberal construction should not be applied except where the health, 
safety and welfare of the people, and the promotion of temperance, 
are directly involved. In any event, it is questionable whether or not 
the wording of the statute pertaining to advertising, contained in Sec- 
tion 53-118, is subject to any rules of construction. As our Court said in 
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the case of State ex rel. Neb. Beer Wholesalers Assn. vy. Young, 153 Neb. 
395, 44 N. W, 2nd 806: 


“A statute is not to be read as if open to construction as a 
matter of course. It is only in the case of ambiguous statutes of 
uncertain meaning that the rules of construction can have any ap- 
plication. Where the language of a statute is plain and unambig- 
uous and its meaning clear and unmistakable, there is no room for 
construction, and the courts are not permitted to search for its 
meaning beyond the statute itself.” 


We are of the opinion that the Legislature has stated in clear and 
concise words that the Nebraska Liquor Control Commission has the 
authority to adopt a regulation pertaining to honest advertising and 
representation. We are of the further opinion that Rule No. 18, which 
has been in effect for many years, and which was not rescinded by 
Rule No. 43, was a proper exercise of the authority and power granted 
to the Commission. We believe that any of the provisions of Rule No. 
43, which regulate or prohibit other types of advertising, exceed the 
authority vested in the Commission, under present Legislative enact- 
ments, and encroach upon the field of legislation. 


We are not unmindful of the fact that there are numerous de- 
cisions of appellate courts in other states, upholding regulations re- 
stricting or prohibiting certain types of advertising, but in all the cases 
that we have examined, the board or commission involved was acting 
within a broad general grant of power, with no limitations or restric- 
tions, or by virtue of a definite legislative provision. 


February 24, 1953 
ASSISTANCE 


Right to Set Aside Conveyance of Home by Recipients of Old 
Age Assistance to Daughter 


REQUESTED BY: Georee P. Burger, County Attorney, Fairbury, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 


QUESTION: On April 17, 1951, a husband and wife conveyed 
their home to their daughter by warranty deed, re- 
serving to themselves a life estate. Later both 
husband and wife applied for Old Age Assistance 
and began to receive assistance on December a, 
1952. Could this conveyance to the daughter be 
set aside under Section 68-215.07, R. S. Supp. 1951? 


CONCLUSION: Yes, 


; Section 68-215.07, R.S. Supp. 1951, was enacted by the Legislature 
in 1951, It provides in substance that any conveyance of real estate by 
a recipient of old age assistance or by an applicant for such assistance 
within two years prior to the making of application may be set aside 
at any time until one year after the death of such recipient in all 
cases where it was made to a child, grandchild, brother, sister, etc. 
without adequate consideration. Services or advancements by such 
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relatives to the recipients of assistance shall not constitute valid con- 
sideration for such transfers. 


In your letter of inquiry you fail to state what consideration, if 
any, was given by the daughter for the property, but I am assuming 
that it is only a nominal amount. Assuming this to be true, the case 
you present seems to come squarely within the purview of the 
statute, and presents a situation which would justify the bringing of an 
action to set aside the conveyance. I do not regard the reservation of a 
life estate in the grantors as making any material difference or in any 
way affecting the right of the county old age assistance board to set 
aside the conveyance. 


February 26, 1953 
TAXATION OF MOTOR VEHICLES 


Effect of Constitutional Amendment # 302; Constitutionality of 
Eliminating Motor Vehicles from Taxation for 1953, 
Creating a Nominal Tax or Determent of Time 
for Payment of Tax 


REQUESTED BY: Hon. Richard D. Marvel, State Senator. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTIONS: 1. Is the Legislature now empowered, by virtue 


of Article VIII, Section 1 of the Constitution, as 
amended by Constitutional Amendment # 302, to 
establish a system or method of taxing motor ve- 
hicles without regard to valuation; and, if such is 
the effect of the amendment, are there any existing 
constitutional or statutory provisions which would 
conflict therewith? 


2. In the event of enactment of legislation pro- 
viding for taxation of motor vehicles upon the 
basis of a valuation schedule which varies greatly 
from the schedules used to arrive at valuations 
placed upon other types of tangible property, what 
would be the effect of the decision in Laflin v. 
State Board of Equalization and Assessment (25 
SCJ 427)? 


3. Would it be constitutional for the Legislature to: 


(a) not assess or tax motor vehicles during 
1953; or 


(b) create a tax that would be a small 
“token payment” for 1953; or 


(c) defer tax payment of motor vehicles 
registered between January Ist to July Ist of 
1954, to provide a six-month interval between 
the tax payment dates in 1954 (the contem- 
plation being that all taxes for 1955 and sub- 
sequent years would be paid at the time of 
registration of motor vehicles)? 
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CONCLUSIONS: 1. Legislature now has authority to adopt a 
method of taxing motor vehicles without regard to 
valuation. There is no existing constitutional pro- 
vision in conflict with such a method of taxation; 
however, Sec. 77-201, R.R.S., in its present form, is 
in conflict herewith. 


2. In the event of appropriate amendment of Sec. 
77-201 to conform with a method of taxing motor 
vehicles without regard to valuation, the decision in 
Laflin v. State Board of Equalization would have 
no application. 


3. (a) No. 
(b) Yes. 
(c) Yes, 


The first question, as set forth in your letter, is as follows: 


“Does the language in Constitutional Amendment # 302, as a 
part of Article 8, Section 1 of the Constitution of Nebraska, give 
the Legislature unlimited power to establish an entirely different 
system of taxing motor vehicles without taking into consideration 
constitutional provisions and the statutes concerning taxation of 
property?” 


The literal answer to this question would be simply to say ‘‘no;” 
that is, the effect of the amendment is not to give the Legislature un- 
limited power to establish an entirely different system of taxing motor 
vehicles without taking into consideration constitutional provisions and 
the statutes concerning taxation of property. It is elementary that all 
legislation must “take into consideration constitutional provisions and 
the statutes concerning “the particular subject of legislation involved. 
However, to limit our answer to such a categorical statement would 
constitute an evasion of that which probably was sought by the ques- 
tion. As we conceive it, what you are asking, in effect, is whether or 
not Amendment #302 has empowered the Legislature to adopt a 
system or method of taxing motor vehicles without regard to valuation; 
and, if such is the effect of the amendment, are there any existing 
constitutional or statutory provisions which would conflict with the en- 
actment of such a system or method of taxation? 


It is our opinion that the adoption of Constitutional Amendment 
# 320 had the effect of authorizing the Legislature to provide a method 
or system of taxing motor vehicles which does not, necessarily, include 
the element of valuation of the vehicle. In other words, the Legislature 
may, but is not compelled, to create a method of taxing motor vehicles 
which is not “by valuation;” and, of course, the wisdom of such a 
method of taxing is a matter which must be determined by the Legisla- 
ture in the exercise of its discretion. This conclusion, among others, 
was expressed in an official opinion of this office issued under date of 
October 1, 1953, prior to the adoption of the amendment as proposed 
by the last session of the Legislature, a copy of which opinion is en- 
closed herewith for your information. We adhere to and reaffirm the 
conclusions therein expressed. 


Although, since the adoption of Amendment # 302, there is no 
constitutional provision in conflict with the establishment of a method 
of taxing motor vehicles without regard to valuation, Section 77-201, 
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R.R.S. 1943, provides that all property shall be “valued and assessed at 
its actual value. ”?> This would be in conflict with any legislation devised 
to establish a method of taxation not based upon value. However, un- 
like the situation with respect to conflicting constitutional provisions, 
the Legislature has the power to amend or repeal existing statutory pro- 
visions which are in conflict with proposed legislation. Accordingly, in 
the event the Legislature desires to adopt a system for taxation of 
motor vehicles without regard to value, Section 77-201 should be ap- 
propriately amended to eliminate such conflict. 


Your second question is: 


“Based on the recent Supreme Court opinion, Laflin v. State 
Board of Equalization and Assessment, would it be constitutional 
to adopt a state-wide uniform system of motor vehicle taxation 
where the tax valuation schedule for motor vehicles would vary 
to a great degree from the schedule used to arrive at valuations 
placed on other types of tangible property?” 


Basically, the answer to this question involves the same con- 
siderations which were involved in the first question; that is, whether 
or not a system or method of motor vehicle taxation which is not ac- 
cording to valuation, uniformly and proportionately, can be put into 
effect in conformity with the constitution and statutes. The opinion in 
the case of Laflin v. State Board of Equalization and Assessment, 25 
SCJ 427, does not create any new basic law; but, rather, the decision 
in that case rested upon an interpretation of the law then existing. 
The decision in the Laflin case was based upon the conclusion of the 
court that Article VIII, Section 1 of the Constitution and Section 77-201, 
R.R.S., 1943, as the same existed at the time involved in such litigation, 
required the assessment and taxation of tangible property according to 
actual value, uniformly and proportionately. Of course, the language 
and effect of Article VIII, Section 1 of the Constitution, with respect to 
motor vehicles, is greatly different now than it was at the time in- 
volved in the Laflin litigation. As discussed above, since the adoption 
of Amendment # 302, no constitutional prohibition now exists which 
would prohibit taxation of motor vehicles without regard to value. Ac- 
cordingly, in the event of an appropriate amendment of Section 77-201 
to conform with the taxation of motor vehicles on some basis other than 
aera valuation, the decision in the Laflin case would have no appli- 
cation. 


Your third question, sub-division (a), is as follows: 


“In adopting a system of taxing motor vehicles that changes 
from a ‘credit’ basis of tax payment to a ‘cash’ basis, would it be 
constitutional for the Legislature to— 


(a) not assess or tax motor vehicles during 1953.” 


Article VIII, Section 1 of the Constitution contemplates the taxa- 
tion of all property. Article VIII, Section 2 provides that no property 
shall be exempt from taxation except as provided in such section (Gov- 
ernment-owned property, property used for agricultural societies, edu- 
cational, religious and charitable purposes, etc.). Section 77-201, R.R.S. 
1943, provides that all property not expressly exempted shall be subject 
to taxation. In our opinion, the elimination of a motor vehicle tax for 
any year would violate these provisions. 


Your third question, sub-division (b), asks if it would be consti- 
tutional to: 
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“(b) create a tax that would be a small ‘token payment’ for 
1953.” 


This proposition is somewhat more tenuous. In opposition to the 
imposition of mere insignificant, nominal tax on motor vehicles, it might 
be contended that the Constitution (Art. VIII, Sec. 2) forbids the ex- 
emption of property; that the effect of a “token tax” is to indirectly 
exempt motor vehicles from taxation; that the Legislature cannot ac- 
complish by indirection that which it is forbidden to do directly; and 
that the fundamental principle historically underlying all constitutional 
provisions regarding taxation is that all persons should pay taxes in 
proportion to the value of their property. If such a contention were 
sustained, then it would become a matter of degree of commensuration 
to value whether or not any tax levied upon motor vehicles were 
valid. However, we believe that such a contention is unsound, for 
failure to recognize and give effect to Amendment # 302. Granted 
that prior to Amendment #302, it was required that all property be 
taxed by valuation, that tangible property and franchises be taxed by 
valuation uniformly and proportionately and that other property (in- 
tangibles) be taxed by valuation uniform as to class. However, as we 
have heretofore pointed out, the effect of Amendment # 302 is to treat 
motor vehicles differently from all other property and to entirely elimi- 
nate the application of the previous requirements that tangible property 
(which included motor vehicles) be taxed by valuation uniformly and 
proportionately. Accordingly, it is our opinion that so long as motor 
vehicles are taxed in some manner, regardless of by what method and 
regardless of to what extent tax revenue is produced therefrom, no 
provision of the Constitution is violated. We call your attention to 
the fact that any such “token tax” enactment would need to become 
effective prior to the time of levy of 1953 motor vehicle taxes under 
present law; otherwise a conflict would exist with Article VIII, Section 
4 of the Constitution, which prohibits the release of commutation of 
taxes in any manner whatsoever. 


Your third question, sub-division (c), also asks if it would be con- 
stitutional to: 


“(c) defer tax payment of motor vehicles registered between 
January Ist to July Ist of 1954, to July 1st of 1954 to provide a 
six-month interval between the tax payment dates in 1954? Under 
this plan all 1955 motor vehicle taxes would be paid at the time 
of registration of a motor vehicle.” 


We are of the opinion that such a provision could be lawfully 
enacted, so long as there is involved no deferment of payment with 
respect to taxes already levied at the effective date of such enactment. 
(Any deferment of time for payment of taxes already levied amounts to 
a commutation of taxes, which is prohibited by Article VIII, Section 4. 
See Steinacher v. Swanson, 131 Neb. 439, 268 N. W. 317). 
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February 26, 1953 
CLERK OF DISTRICT COURT 


Fees 
REQUESTED BY: Jack R. Knicely, County Attorney, Sidney, Ne- 
braska. 
OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 
QUESTION: What fees, if any, are chargeable in cases filed 


under the Uniform Reciprocal Enforcement of Sup- 
port Act, and who must pay such fees? 


CONCLUSION: The regular fees provided by section 33-106, R.S. 
Nebraska, 1943, as amended, are applicable and 
must be paid in advance by anyone bringing the 
action. 


The duties of the Clerk of District Court, specified in section 
25-2204 et seq., R.S. Nebraska, 1943, as amended, include compliance 
with “other provisions of this code” and “other statutes” with reference 
to his office, (Section 25-2214). Fees to be collected by such officer are 
detailed in section 33-106, R.S. Nebraska, 1943, as amended, which sets 
out what he “shall charge for his services.” This schedule is binding 
and applicable without regard to the nature of the case. 


The fact that the Support Act (Chapter 42, Article 7) contains no 
statement as to the payment of filing fees in such cases does not in 
our opinion justify the conclusion that no fees are provided for filings 
in such actions and none may be charged. The general statute as to 
fees is applicable and should be followed. Decisions such as State v. 
Meserve, 58 Neb. 541 and Frasier v. Dundy County, 115 Neb. 372, are 
not in point. The holding and language in State v. Several Parcels of 
Land, 82, Neb. 51, 57, seems to justify this conclusion: 


. It is clearly within the power of the court to require the 
plaintiff in a civil action before commencing his suit to make a 
deposit of a reasonable and substantial sum of money with the 
clerk, sufficient, at least, to insure the payment of the fees for 
which he may be primarily liable. It is also true that the clerk, in 
the absence of such rule, may require a party for whom he may 
be requested to perform services to pay the fees there for in ad- 
vance or secure their payment. . 


s It would seem to be the duty of our district courts to 
protect “their officers, and assist them in collecting or securing the 
collection of their fees; and it may not be out of place for us to 
suggest that it would be for the best interests of all concerned for 
those courts to adopt a rule requiring the plaintiff in all civil cases, 
at the commencement of his action, to deposit with the clerk a 
sufficient sum of money to secure the payment of his costs 
therein. ..” 


. In any event, however, it is our opinion that the district 
court is not authorized to compel the clerk to perform services for 
which he is entitled to charge and collect his fees in advance, and 
for which he must account to the county, without such fees are 
thus paid or their payment is secured.” 
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COUNTIES 


Liability for Care of Convicts Who Are Transferred to the 
Lincoln State Hospital 


REQUESTED BY: State Board of Control, State Capitol, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Two persons, one from Sherman County and one 
from Douglas County, were sentenced to the State 
Penitentiary from said counties, Later they were 
transferred to the State Hospital for the Insane at 
Lincoln in Lancaster County. Lancaster County 
has paid for the care of these patients in the 
State Hospital since 1936. It now claims that the 
amount it has spent for care of these patients 
should be refunded to it by the counties from 
which they were committed to the penitentiary, 
and that those counties should be required to pay 
for their care in the future. Is Lancaster County 
right in its contentions? 


CONCLUSION: Lancaster County is entitled to reimbursement 
from the State of Nebraska for its expenses in 
caring for these convicts in the state hospital during 
the term for which they were sentenced to the 
penitentiary. At the expiration of that term, if 
the prisoners remain confined in the hospital, the 
duty to maintain them devolves on the counties of 
their last legal settlement, and if such counties 
cannot be ascertained then on the State of Ne- 
raska. 


Section 29-1002, R. S. 1943, provides as follows: 


“The cost of keeping and maintaining any prisoner after his 
conviction of any offense punishable by imprisonment in the 
penitentiary, wherever he may be kept and confined, shall be 
paid by the state, according to the rate which may be established 
by law at the time when such services may be rendered or expenses 
incurred; Provided, the rate so established shall not be construed to 
apply to any contract which the Governor may make for the con- 
finement of convicts in the penitentiary of a state.” 

Section 29-1003, R. S. 1948, provides: 


“The Auditor of Public Accounts shall allow the account for 
the costs provided for in section 29-1002, and draw warrants upon 
the treasury therefor, upon being furnished with a certified copy 
of the judgment or sentence of the court under which such convict 
is imprisoned, and an account verified by affidavit, showing where 
and how long such convict has been kept, pursuant to such sen- 
tence.” 


Section 83-359, R. R. S. 1943, provides that when the Penitentiary 
Medical Board shall certify that any convict in the State Penitentiary 
is mentally ill, the Governor shall order such convict to be removed to 
a state hospital for the mentally ill for proper care and medical treat- 
ment. The period during which the prisoner is confined to the hospital 
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for the mentally ill is to be treated as a part of his sentence term. 
See Section 83-360, R.R.S. 1943. 


Under the provisions of the statutes above cited, it is our opinion 
that the cost of maintaining the convicts you mention should have been 
borne by the State of Nebraska, and that Lancaster County has a just 
claim against the State of Nebraska for reimbursement of funds it has 
paid out for their care and maintenance during the term of their sen- 
tence to the penitentiary. 


At the expiration of the sentence of these prisoners to the peniten- 
tiary, however, the duty of the State of Nebraska to maintain these 
prisoners ceases and, assuming that they are still confined to the hos- 
pital for the mentally ill, we believe that the proper procedure would 
be for the county board of mental health of Lancaster County to re- 
commit them to the state hospital, and therefore the county in which 
each prisoner had his last legal settlement at the time of his conviction 
and sentence to the state penitentiary would be liable for his care and 
maintenance under the provisions of Sections 83-345 to 83-351, inclu- 
sive, R.R.S. 1948. In case the convict had not established a legal set- 
tlement in any county in Nebraska, or the county of his legal settlement 
cannot be ascertained, he continues to be a charge of the State of 


Nebraska and must be supported by the state while in the hospital. See 
Section 83-348, R.R.S. 1943. 


In any event, Lancaster County is entitled to reimbursement from 
the State of Nebraska for the care and maintenance of these convicts 
in the state hospital during the term that they were sentenced to the 
state penitentiary and, at the expiration of their respective terms, Lan- 
easter County is entitled to reimbursement from the counties of their 
last legal residence—which may or may not be Sherman and Douglas 
counties—and if such counties cannot be ascertained, Lancaster County 
is entitled to reimbursement for its expenses from the State of Ne- 
braska during the period after their respective sentences expire that 
they remain confined in the state hospital. 


February 27, 1953 
SCHOOLS 


Transfer of Money From General Fund 


REQUESTED BY: John C. Gewacke, County Attorney, Fillmore 
County, Geneva, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTIONS: (1) Can a class III school transfer funds from the 


general fund to a special bond levy fund either to 
pay bonds now matured, or to build up the bond 
fund to pay bonds to mature in 1956? 


(2) Can a class II school transfer funds from the 
general fund to a special bond levy fund? 


(3) Can a class II school which has been en- 
larged under the reorganization statutes—in which 
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the plan of reorganization voted on by the people 
provided that the old class II district should con- 
tinue to be responsible for its indebtedness—trans- 
fer funds from the general fund to a bond fund to 
the extent that the old class II school had money 
in the general fund at the time of reorganization? 


CONCLUSIONS: (1) No 
(2) No, 
(3) No 


In a third class school district the board of education meets an- 
nually to report the amount of revenue raised by them for the previous 
fiscal year and estimate the amount necessary for the ensuing year. 
This estimate is broken down into five specific categories and a copy 
thereof must be published in a legal newspaper. 79-810, R.R.S. 1943. 
Through the operation of this statute, X School District has accumulated 
a large sum of money in their general fund. 


Section 10-703, R.R.S. 1943, provides that by petition of one-third 
of the qualified voters of the district, a vote shall be ordered for the 
issuance of bonds. The bonds will then be issued if fifty-five per cent 
of the qualified electors present and voting on the question shall have 
declared by their votes in favor of issuing the bonds. 10-702, R.R.S. 
1943, 


Operating under these statutes, School District X has issued bonds 
for the purpose of repairing the school buildings. Some of the bonds 
have now matured, but the great bulk of them will mature in 1956. 
The District has been making a bond levy each year, and they have a 
special bond fund created for the purpose of paying the interest and 
principal of these bonds. 


The School Board of School District X now desire to transfer a 
large portion of money from the general fund to the special bond levy 
fund. It is our opinion that this cannot be done. 


This office has ruled as follows: That no part of the general 
school fund may be transferred to the free high school tuition fund 
(Report of Attorney General, 1939-1942, p. 429); that $2,500.00 in the 
general fund of a school district could not be transferred to a building 
fund (Report of the Attorney General, 1939-1942, p. 429); that $2,800.00 
accumulated from taxes levied for the support of the schools could not 
be transferred to a building fund (Report of the Attorney General, 1939- 
1942, p. 430). Recently (February 13, 1953) this office ruled that money 
accumulated in the school district general fund could not be used to 
repair some school buildings. 


The bases for the above opinions are (1) that the school district 
is a creature of statute and as such possesses no other power than those 
expressly granted by the Legislature (School District of Omaha v. 
Adams, 151 Neb. 741, 39 N. W. (2) 550, and (2) that the general 
school fund is a continuing fund and the balance remaining therein at 
the close of a fiscal year must be taken into consideration in making 
the levy for the following year (Union Pacific Railroad Company v. 
Troupe, 99 Neb. 73, 155 N. W. 230). 


We can find no law which would, either explicitly or implicitly, 
authorize the transfer of these funds; and therefore we must conclude 
that it cannot be done. Also, we are influenced by the language of 
Union Pacific Railroad Co. v. Troupe, supra, where the Court said: 
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“When a school district has money in its treasury available for 
the support of the school during the ensuing year, it is bound to 
take that fact into account in fixing the tax levy and the levy 
should be made for no more than will approximately raise the 
difference between the amount on hand and the amount deter- 
mined as necessary to meet the expenses of the district for the en- 
suing school year.” 


Therefore, the result of the excess in the general fund should be 
to relieve the district taxpayers of some tax burden during the ensuing 
year. They are entitled to this reduction and it shouldn’t be denied 
by a transfer of the excess money into a different fund. 


(2) Those statutes pertaining to class II school districts also offer 
no specific authority for the transfer of school funds, and therefore we 
do not see where this class of school district can be distinguished from 
the one previously discussed so far as the immediate problem is con- 
cerned. 


(3) Having answered question 1 and 2 as we have, it would 
necessarily follow that the transfer contemplated in question number 3 
is also unauthorized. This transfer is not only unauthorized by statute, 
and therefore not valid, but also it is in contravention of the agree- 
ment entered into upon the reorganization of the district. Said agree- 
ment provided that the old class II district should continue to be re- 
sponsible for its bonded indebtedness of $6,000.00. Should the $6,000.00 
remain in the general fund the taxpayers in the newly acquired districts 
will be taxed only to the extent that an amount is needed above 
$6,000.00. Should the $6,000.00 be transferred to the bond fund the 
taxpayers in the newly acquired district will be taxed for the entire 
amount needed. Therefore, the transfer of these funds will cost the 
taxpayers of the newly acquired districts their proportionate share of 
$6,000.00, or, in effect, it will force them to pay a portion of the bonded 
indebtedness, contrary to the agreement. 


March 5, 1953 
ENGINEERS AND ARCHITECTS 
Authorization of Use of Rubber Stamp as Seal 
REQUESTED BY: Roy M. Green. Secretary, Nebraska State Board of 


Examiners for Professional Engineers and Archi- 
tects, 210 Ferguson Hall, University of Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: May the Board of Examiners for Professional Engi- 


neers and Architects authorize the use of a rubber 
stamp, in lieu of the seal presently issued, for the 
use of engineers and architects in identifying draw- 
ings or specifications? 


CONCLUSION: Yes. 
Section 81-851, R.R.S. 1943, provides: 


“..., The board shall provide, for each person registered here- 
under, a seal bearing the registrant’s name and the legend ‘Regis- 
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tered Professional Engineer,’ or ‘Registered Professional Architect,’ 
or both. Plans, specifications, plats and reports issued by a regis- 
tered professional engineer or architect may be stamped with his 
seal during the life of his certificate, but it shall be unlawful for 
anyone to stamp or seal any documents with a seal after the cer- 
tificate of the registrant named thereon has been suspended, re- 
voked or has expired.” 


Section 81-843, R.R.S. 1943, provides that the board shall make all 
py laws and rules, not inconsistent with the law, needed in performing 
its duty. 


The word “seal” does not connote any special type of identification 
or impression. Generally, there need only by any substance capable of 
receiving and retaining an impression on any instrument may be used 
for the purpose of affixing the impression. 47 Am. Jur. 489, sec. 4. 


The board, then, may adopt a rubber stamp bearing the name of 
the registrant and the legend required by 81-851 as the seal which must 
be provided under that section. 


The use of the stamp or seal in identification of plans, specifica- 
tions, plats and reports by engineers and architects is discretionary with 
those individuals since 81-851 states, “Plans * * * may be stamped.” 
See State ex rel Hubbard v. Northwall, 150 Neb. 894 as to connotation 
of the word “may.” 


The board may make such other rules and regulations as it feels 


are needed in performing its duty as prescribed by law and which are 
not inconsistent with the law. 


March 11, 1953 
COUNTY GOVERNMENT AND OFFICERS 
County Fair; Interest In Contracts 
REQUESTED BY: Arthur O. Auserod, County Attorney, Bartlett, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Clarles Thone, Assistant Attorney General. 
QUESTION: Whether a member of the Board of Directors of a 


County Agricultural Society is within the purview 
of the “ban of contract interest” statute? 


CONCLUSION: No. 


In your letter request you state that your county fair is operated 
under Section 2-201, R.S. Nebr. 1943. You then ask “whether one of 
the directors can sell the Society fire and windstorm insurance upon 
its permanent improvements without being in violation of Sec. 23-146 
since the use of county funds are involved.” 


It is our conclusion that directors of such societies are clearly with- 
out the purview of this “ban of contract interest” statute. That statute 
reads as follows: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or receive 
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the benefit of any contracts executed by the county for the furnish- 
ing of supplies or any other purpose; neither shall any county offi- 
cer or county surveyor furnish any supplies for the county on order 
of the county board, without contract.” 


In Pethoud v. Gage County (1909) 83 Neb. 497, 120 N. W. 154, it 
was held—the case was decided before “county surveyor” was inserted 
in the statute—that the county surveyor was not within the purview of 
the above statute, and could be employed to examine bridges and check 
upon claims pending on bridge contracts. The court reasoned as fol- 
OWS: 


“The surveyor is independent of the county. He owes no duty 
to the county which he does not also owe to every other citizen of 
the county. He has no part in the management of the county or its 
affairs. He can aid no other officer of the county in the matter of 
contracts or official services. He is not one of the cogs in the 
wheel that turns the affairs of the county. He is simply an of- 
ficial designated by law to a certain class of work for the public. 
In name he is a county officer, but in the sense in which the term 
is used in the section of the statutes above-quoted, he is not a 
county officer. His office brings him within the technical letter of 
the statute, but his official functions leave him clearly without its 
spirit and purpose.” 


We therefore conclude that a director of a County Agricultural 
Society, which Society is merely a “quasi-public corporation” (State v. 
Robinson, 35 Neb. 401, 53 N. W. 213; See also, Report of the Attorney 
General, 1949-50, page 627), is neither within the letter or the spirit 
of Section 23-146, because, as herein concerned, such officials are 
clearly not county officers. 


March 16, 1953 
EGGS 
Advertising Regulations 


REQUESTED BY: Ed Hoyt, Director, Department of Agriculture and 
Inspection, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Section 5 of the Regulations for the sale of eggs at 


retail requires that any advertising poster or sign 
shall state the correct grade of eggs for sale. May 
such posters or signs contain any other advertising 
matter descriptive of the eggs? 


CONCLUSION: Yes. The rule permits the inclusion of other de- 
scriptive terms such as “fresh” or “storage” in addi- 
tion to the grade designation, provided such terms 
accurately describe the eggs, and furnish informa- 
tion supplemental to that indicated by the grade 
designation. 


Authority of the Department of Agriculture and Inspection to 
promulgate rules and regulations governing the sale of eggs in Ne- 
braska is found in Sections 81-268 and 81-270, R.R.S. 1943. Pursuant 
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to this authority, certain regulations were adopted by the Department 
under date of March 15, 1951, which regulations are now in effect. 


These regulations require that all eggs offered for sale shall be 
graded, either as Grade A, Grade B, or Ungraded. The grades A and B 
may be subgraded as Extra Large, Large, Medium or Small. Section 5 
of the Regulations provides as follows: 


“5, The terms ‘Fresh,’ ‘Country,’ ‘Hennery,’ or words of sim- 
ilar import shall not be deemed to be a substitute for grade designa- 
tion. Any advertising poster or sign of eggs for sale shall plainly 
and conspicuously indicate the carrect grade and weight by Ne- 
braska Standards as ‘Grade A Extra Large,’ ‘Grade A Large,’ ‘Grade 
A Medium,’ ‘Grade A Small,’ ‘Grade B Extra Large,’ ‘Grade B 
Large,’ ‘Grade B Medium,’ ‘Grade B Small’ or ‘Ungraded.’ ” 


Each of the respective grades and subgrades above enumerated 
must meet certain definite standards and tests set up by the Department 
and, under the regulations, the correct grade of each egg sold must be 
shown on the container in letters not smaller than 18 point type, and 
must be shown on the invoice when sale is from a wholesaler or dealer 
to a retailer. The purpose of the system of grade set up by these 
regulations is to enable the purchaser to know, merely by looking at 
the grade, the exact quality of the eggs he is purchasing. Other de- 
scriptive terms are essentially superfluous in most cases. 


It appears, however, that eggs of the same grade or subgrade 
may be either “fresh” eggs or “storage” eggs. The question is whether 
such descriptive words may properly be included in the signs or adver- 
tising matter along with the designation of the correct grade of the 
eggs, or whether such practice is forbidden by Section 5 of the Regula- 
tions which is quoted above. 


§ In our opinion, the regulations of your Department, including 
Regulation 5 above quoted, do not forbid the use of such descriptive 
terms in addition to the grade designation, provided such descriptive 
terms are accurate and give the buyer information concerning the qual- 
ity of the eggs in addition to that furnished by the grade designation. 
We believe that the use of such words as “fresh” or “storage” are per- 
missible under the regulations. 


March 16, 1953 
COUNTY EMPLOYEES 
Hours of Employment 
REQUESTED BY: Fred S. Jack, County Attorney, Tekamah, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: May the County Board fix the working hours of 


county officers and employees at forty hours a 
week? May it close the county offices on Satur- 
day morning? 


CONCLUSION: The power to fix the working hours of county of- 
ficers and employees, and to determine the hours 
when the office shall be open to the public, is 
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vested, as to each office, in the respective county 
officer as an implied administrative power of his 
office, in the absence of statutory regulation. 


We find no statute which fixes the working hours of county offi- 
cers or employees, or which specifically authorizes the county board 
or any other officer or official body to fix such hours, or hours dur- 
ing which a county office must be kept open. 


Each county officer is charged with the responsibility of perform- 
ing certain duties imposed on him by statute. He possesses such im- 
plied powers as are necessary and proper for the efficient performance 
of these duties and the proper exercise of those powers conferred upon 
him by statute. 67 C.J.S. 368, Sec. 102b. Among these implied powers 
is the power to make such rules and regulations as are necessary for 
the efficient exercise of the powers expressly granted. 67 C.J.S. 370, 
Sec. 102d. Such rules must, of course, be reasonable, having in regard 
both the health and welfare of the employees of the office and the 
welfare and convenience of the public. 


Within these bounds, it is, in our opinion, within the authority 
of each county officer to determine the working hours of himself and 
his employees, and the hours during which his office shall be open 
to the public. We believe that the county board has no authority to fix 
the hours of employment and hours during which the office is open to 
the public for any county office except its own and such offices as are 
placed by law under its control and supervision. Each elective county 
office is vested with similar administrative powers as to his own office. 


We call your attention to the fact that there is now pending before 
the present session of the Legislature a bill (L.B. 355) to authorize the 
county board by resolution to fix the hours the county offices shall be 
open for business and to close the court house on holidays and for other 
good cause. This bill has been referred to the Committee on Government 
and has not yet been acted on by the committee. We enclose a copy of 
the bill for your information. 


March 17, 1953 
ELECTIONS 
Village Board; School Board 
REQUESTED BY: W. O. Baldwin, County Attorney, Hebron, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 
QUESTION: Whether a person can be a candidate for an office 


on Village Board and for membership on School 
Board at the same election. 


CONCLUSION: Yes. 


You ask our opinion on whether a person can be “a candidate 
for a member of the Village Bord of Trustees and for a member of the 
School Board at the same election?” In that village and school elections 
are fundamentally separate and distinct elections, we conclude that 
an individual can run for an office on the village board and for mem- 
bership on the school board at the same time. 
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There is no question but that two offices may be held by the same 
individual unless the nature and duties of the office are such as to ren- 
der them incompatible. Such prohibition does not apply to the instant 
situation. See Report of the Attorney General, 1947-1948, page 77; 
and Report of the Attorney General, 1945-1946, page 185. 


The question then revolves around the pertinent portion of section 
32-425, R.R.S. 1943, which provides that: 


“The name of a candidate shall not appear on the ballot more 
than once.” 


The basic election machinery relative to the selection of a school 
board is set out in Chapter 79 of the Nebraska Revised Statutes, and 
Section 79-702 specifically provides that: 


“In any school district of the second class containing within 
its boundaries an incorporated village, the members of such school 
district board shall be elected at the regular village election of such 
village, upon a separate ballot by the qualified voters of such dis- 
trict, as defined by section 79-427.” 


Section 79-803 sets out similar mechanics for electing the board of 
a third class school district whether the district be in a village or city. 


It is clear that the legislative design of the pertinent school law, 
complemented by the village election law in Chapter 17 of the Revised 
Statutes, directs that the school election is an entirely separate and 
distinct election from the election held to select village officials. The 
elections are held at the same time only as a matter of expediency. 


It is, therefore, our conclusion that a candidate for both the village 
board and the school board is not within the purview of Section 32-425, 
which statute prohibits the name of a candidate from appearing on the 
ballot more than once. 


March 19, 1953 
TAXATION 


Notice to Owners of Property Valued Higher Than at 
Last Previous Assessment 


REQUESTED BY: Hon. Robert B. Crosby, Governor, State of Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

C. C. Sheldon, Assistant Attorney General. 
QUESTION: Whether Section 77-1315, R.R.S., 1943, as amended, 


requires notification to the owner of real estate 
under the following example: 


“A parcel of real estate is now assessed, on the basis 
of last year’s assessment, at a figure which the 
county Assessor believes to be fifty per cent of ac- 
tual value. Therefore, in order to comply with 
L. B. 272, this session, the County Assessor would 
not have to change the assessed value at all. Of 
course, this would presuppose an increase from last 
year in the actual value of one hundred per cent. 


—63— 


“Under the above example, would a postcard have 
to be sent to the owner of this parcel of real estate?” 


CONCLUSION: Yes. In the event his 1953 taxes exceed the amount 
which could have been collected from him under 
the 1952 assessment, the levy would be void to the 
extent of such excess, 


Section 77-1315, R.R.S., provides, in part, as follows: 


“The county assessor shall * * * notify the record owner of 
every piece of real estate which has been valued at a higher figure 
than at the last previous assessment.” (Emphasis supplied) 


It will be noted that the use of the term “assessment” in Section 
77-1315 is confined to an element of time. That is to say, the meaning 
and effect of that portion of the section which is underscored above is 
the same as if the following language had been used: 


«“# * * has been valued at a higher figure than at the time of 
the last previous assessment.” 


Nowhere in the section is there any reference to the last previous 
assessed valuation, as such. Therefore, it is the broad term “valued”, 
as used in the section, a definition of which determines the applicability 
of the giving of notice in any particular situation. 


Heretofore, the law of the state has required that real estate be 
valued, listed and assessed at actual value. Thus, presumably, the value 
of real estate and the assessed valuation for tax purposes were identical. 
However, the terms “value” and “assessed value” are not synonymous 
in meaning. To place a value upon property is to eliminate its actual 
worth. To place an assessed value upon property is to determine the 
monetary valuation which shall be ascribed to the property for the pur- 
pose of applying tax levies thereto; such assessed value may, or may 
not, be coincident with the actual value of the property. 


Prior to enactment of L. B. 272, Section 77-201, R.R.S., 1943, pro- 
vided that all property shall be “valued and assessed” at actual value 
for tax purposes. This language, in itself, denotes a distinction between 
valuing and assessing. Section 77-201, as amended by L. B. 272, inso- 
far as pertinent, reads as follows: 


“All property * * * shall be valued at its actual value which 
shall be entered opposite each item and shall be assessed at fifty 
per cent of such actual value. Such assessed value shall be entered 
in separate columns * * * and shall be taken and considered as 
the taxable value, and the value at which it shall be listed and upon 
which the levy shall be made.” 


Thus, property continues to be “valued” at full, actual value; which 
value must be shown on the assessment records. However, for the pur- 
pose of taxation, property is to be “assessed” at only one-half of such 
value. The fifty per cent figure, then, is merely the “assessed value” 
or the “taxable value,” as those terms are employed in the section as 
amended; but the fact remains that the law still requires that property 
be valued at actual value. 


Under the example you have submitted, which is quoted in full 
above, the last previous assessed valuation of the property in question 
does, in fact, represent fifty per cent of the actual value thereof. To be 
more specific: Assume that the actual value of the property is $100,- 
000.00. The property was assessed in 1952 at $50.000.00. This year, 
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under the terms of L. B. 272, the property would continue tobe as- 
sessed at $50,000.00, but would be valued at $100,000.00. Consequently, 
the assessed value, or taxable value of the property for 1953 will be the 
same as the last previous assessed valuation; and there is no increase 
in the figure to which the tax levies will be applied. Nevertheless, in 
having arrived at an assessed value of $50,000.00 for 1953, there neces- 
sarily was a determination that the actual value of the property is 
$100,000.00; thus the property has been “valued” at a higher figure than 
at the last previous assessment. 


Heretofore, in practice, property in the state has not been assessed 
at actual value, as required by law. The recent decision in Laflin v. 
State, 25 SCJ 427, has focused attention upon this widespread disregard 
of the law on the part of taxing authorities. The assessment and tax- 
ation of property at full actual value under existing levies would cre- 
ate a tremendously increased tax burden upon property and also would 
result in the production of tax revenue in an amount far out of propor- 
tion to any legitimate need. Undoubtedly, one of the primary motives 
behind L. B. 272 is an effort to preserve a large measure of status quo 
with respect to established tax levies and the revenue to be derived 
therefrom. However, for ought that appears in the language of the 
statutes, the purpose of L. B. 272 could have been to reduce taxes by 
half. The law, prior to the passage of the bill, required that property 
be assessed at actual value. The determination of actual value of real 
estate is the sole function of the taxing authorities, without any action 
on the part of the owner being involved. In the absence of some ad- 
judication on the contrary, the figure arrived at by the taxing authori- 
ties as representing actual value for tax purposes is official, final and 
controlling. That being true, the owner of real estate is justified in 
regarding the assessed valuation placed upon his property at the time 
of the last assessment as representing its actual value for tax pur- 
poses. (In fact, some property owners might honestly believe that this 
assessed valuation reflects the actual value of their property for all 
purposes.) In any event, there is nothing in the present law which 
apprises the owner that the actual value of this property will neces- 
sarily be increased. Legally, the owner is justified in assuming that 
the enactment of L. B. 272 was a benevolent act on the part of the 
Legislature; that the actual value of his property, as officially deter- 
mined by the authorities at the last assessment, will not be disturbed; 
that as a result, the assessed value of his property will be but one-half 
of the 1952 assessed value; and that his taxes will be reduced by one- 
half, in the absence of any increase in levies. There is nothing in the 
language of the statutes which would serve as notice to the owner of 
realty which was assessed at fifty per cent of its true actual value for 
1952 that the actual valuation of his property in 1953 would be doubled; 
yet that is the effect of the present law in the example you submit. 
Conceivably, if all levies made by county authorities were to be im- 
posed to the full extent of constitutional limitations, the taxes of the 
owner would be doubled. We submit that this cannot be done without 
previous notice as directed by Section 77-1315. 


A literal interpretation of Section 77-1315 would seem to dictate 
that all owners of real estate should be notified of the increase in the 
actual valuation of their property. However, as a practical matter, the 
giving of such notice might not be essential in all cases. The Nebraska 
Supreme Court has been called upon to interpret laws requiring notices 
such as prescribed by Section 77-1315 and other notices of a similar 
nature, under prior laws. The court has consistently held that failure to 
give such notice does not invalidate the entire tax levy, but rather that 
only so much of the tax as is levied upon an increased value above that 
fixed at the time of the last assessment is void and its collection may be 
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enjoined. Rosenbery v. Douglas County, 123 Neb. 803, 244 N. W. 398. 
The case of Rosenbery v. Douglas County, supra, arose under the former 
law which required that property to both valued and assessed at actual 
value. However, we do not feel that such fact would alter the conclu- 
sion as to the tax levy being merely void pro tanto, rather than its en- 
tirety, where the question to be presented under the present law as 
amended by L. B. 272. Also, in view of the fact that under former 
law, actual value and assessed value, presumably, were identical, the 
court in some instances has referred to the property being “assessed 
at a higher figure,” rather than to use the language, “valued at a higher 
figure.” We do not believe that circumstance can be taken as an indi- 
cation that the court, under present law, would find notice unnecessary 
except in cases of increase in the assessed value; as, under the law as it 
existed at the time of the decision in the Rosenbery case, the “value” 
and the “assessed value” of property were synonymous terms and the 
distinction between the two terms was not and could not have been 
an issue in the Rosenbery case. 


We submit that under the present law, following the reasoning 
of the decision in the Rosenbery case, the owner of real estate who had 
received no notice of increased valuation could enjoin the collection 
of any increase in his taxes occasioned by the imposition of a greater 
rate of levy than could have been imposed with respect to the same 
property in the year 1952. To illustrate: In 1952, property presum- 
ably having been assessed at actual value, county authorities could 
have imposed a maximum levy of 5 mills on an assessed valuation 
of $50,000.00. Assume that in 1952 the property in fact was assessed 
at only one-half of its actual value. The assessed valuation for 1953 
would remain at $50,000.00; yet county authorities could impose a 10 
mill levy on the $50,000.00 assessed valuation, because the constitutional 
5 mill limitation relates to actual value and a 5 mill levy on the $100,- 
000.00 actual value ( which would be permissible in 1953) is equiva- 
lent to a 10 mill levy on a $50,000.00 value. Therefore, in our opinion, 
the owner who received no notice of an increase in the actual valuation 
of his property could enjoin the collection of such portion of his taxes 
as exceeds the amount of taxes which could have been collected from 
him under the 1952 assessment. This principle, of course, would apply 
to every levy; not just to levies imposed by county authorities. 


Your inquiry has presented an exceedingly close legal question. We 
recognize that the contention that no notice is required under Section 
77-1315 unless an increase in assessed value has occurred can be advo- 
cated with considerable persuasion. However, after careful considera- 
tion of the two conclusions. we have adopted the position that our opin- 
ion, as above stated, is supported by the more sound reasoning. We are 
cognizant of the problems which will be created due to the fact that 
local assessors will find it difficult to know whether notices should be 
given, as the applicable levies normally are not yet determined at the 
time the notices should be processed. Our only suggestion in that re- 
gard is to call attention to the fact that the practical difficulties con- 
fronting all taxing officials, county assessors in particular, at the pres- 
ent time are probably of more serious consequence than at any other 
time during the history of the state. Failure of effective cooperation 
among the various taxing authorities could be disastrous to the entire 
economy of the state. Therefore, the only practical solution to these 
problems will be found in immediate and complete counsel between as- 
sessing officials and levy-making officials. 
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March 19, 1953 
LIQUOR CONTROL ACT 


Possession of Alcoholic Liquor by Minors, on Land Owned by 
County Agricultural Societies 


REQUESTED BY: Arthur O. Auserod, County Attorney for Wheeler 
County, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: Is land owned by a County Agricultural Society, 


organized under the provisions of Section 2-201, 
220, and upon which county fairs are held, affected 
by the provisions of section 53-180.02, R.S. Neb. 
1943, Amend. 1951? 


CONCLUSION: Yes. 


Section 58-180.02, R.S. Neb. 1943, Amend. 1951, provides as follows: 


“No minor may have in his possession alcoholic liquor in any 
tavern or in any public place, including public streets, alleys, roads 
or highways, or upon property owned by the State of Nebraska or 
any subdivision thereof, or inside vehicles while upon the public 
streets, alleys, roads or highways.” 


This section of the Nebraska Liquor Control Act makes it illegal 
for a minor to possess alcoholic liquor in any tavern, or in any public 
place; and certain specific enumerated locations are mentioned, includ- 
ing public streets, alleys, roads or highways, or property owned by the 
State, or any subdivision thereof, etc. It is our opinion that County 
Agricultural Societies organized under these particular sections are not 
subdivisions of the State, in a technical and restricted sense. The case 
of Crete Mills v. Nebraska State Board of Agriculture, 132 Neb. 244, 271 
N. W. 684, in which agricultural societies in general are discussed, states 
that “they are not territorial or political divisions of the state, nor are 
they entrusted with any of the ordinary attributes of sovereignty for 
the purpose of local government.” To the same effect, see Wilson v. 
Thayer Co. Agricultural Society, 115 Neb. 579, 213 N. W. 966; Owen v. 
Main, 92 Neb. 258, 138 N. W. 154; Maricopa Co. Municipal Water Con- 
servalcn, District No. 1 v. La Prade, Attorney General, 40 Pac. 2nd 94, 
(Ariz.). 


Although such an agricultural society might not be classed as a 
subdivision of the state, we believe that the land owned by such an agri- 
cultural-society comes within the definition of a “public place.” A “pub- 
lic place” has been defined as follows: 


“A place to which the general public has a right to resort; not 
necessarily a place devoted solely to the uses of the public, but a 
place which is in point of fact public rather than private, a place 
visited by many persons and usually accessible to the neighboring 
public .... Also, a place in which the public has an interest as 
affecting the safety, health, morals, and welfare of the community. 
... As used in the Georgia prohibition law, any place which, from 
its public character, members of the general public frequent, or 
where they may be expected to congregate at any time as a matter 
of common right; also any place at which, even though it is pri- 
vately owned and controlled, a number of persons have assembled, 
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through common usage or by general or indiscriminate invitation, 
express or implied.” Black’s Law Dictionary, Third Edition. 


The purposes of all agricultural societies, whether organized as 
public or private corporations, are to promote agricultural interests and 
education, ena also for the amusement and entertainment of the public. 
3 C.J.S. 388. 


It should also be noted that Section 53-1,118, R.S. Neb. 1943, pro- 
vides that the Nebraska Liquor Control Act “shall be liberally con- 
strued, to the end that the health, safety and welfare of the people... 
eral be protected, and temperance . . .shall be fostered and pro- 
moted... .” 


It is our opinion that the Legislature in enacting Section 58-180.02 
intended to prohibit to the fullest extent possible, possession of alcoholic 
liquor by minors, and such possession by minors is illegal except in pri- 
vate homes, or on other private property. 


March 18, 1953 


TAXATION 
Increase Without Notice 
REQUESTED BY: Richard J. Haggart, County Attorney, St. Paul, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTION: Whether the laws providing for transfer of stu- 


dents from one district to another and the conse- 
quent transfer, without notice, of the applicant 
from the tax rolls of his resident district to the tax 
rolls of the district to which the transfer is made, 
is constitutional? 


CONCLUSION: Yes, 


Your inquiry stems from the following described situation: A owns 
a quarter section of land in Howard County. A leases this land to B 
who has children of elementary school age. B, acting under Sections 
79-478 to 79-485, R. R. S. Neb. 1943, which provides methods and pro- 
cedures for transferring to a school outside the district, transfers to 
School District #56 in Hall County from School District #41 in How- 
ard County. By virtue of Section 79-480, the land of A, occupied and 
leased by B, is then transferred for tax purposes to District #56. 
District #56 has a higher mill levy than District #41; and when A 
attempts to pay his taxes he discovers that he is being assessed forty 
dollars more than he would be assessed in the district of his residence. 
A refuses to pay, declaring that Sections 79-478 to 79-485 are unconsti- 
tutional in that they deny him the right to notice and hearing prior to 
a tax increase. 


Fundamental in the law is the proposition that an assessed valua- 
tion of property, cannot be increased without due notice to the owner of 
such property, and this to the end that he may first be heard. South 
Platte Land Co. v. Buffalo County, 7 Neb. 253. We are constrained to 
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advise, however, that this proposition does not apply to a situation 
such as you present. 


The Nebraska decisions dealing with this matter confine them- 
selves generally to the following: That the taxpayer has a right to 
rely upon his sworn return made to the assessor, unless notice is given 
him of an intention to increase the amount thereof (Bankers Life Ins. 
Co, v. County Board of Equalization, 89 Neb. 469); that the Board of 
Equalization cannot raise the value placed on real estate by the assessor 
without notice to the landowner (Grant v. Bartholomew, 57 Neb. 673); 
that the Legislature intended that the owner of realty could rest secure 
against any increase over the last previous assessed valuation of his 
realty unless he was given notice of an increase (Brown v. Douglas 
County, 98 Neb. 299). 


In other words, where the assessor intends to increase taxes by 
increasing the value of a piece of property, the owner must be given 
notice and the opportunity to show (1) that the value placed on his 
property is more than its actual value, or (2) that his property has 
been assessed at a higher percentage of its actual value than other 
real estate generally. In your situation the assessor has not raised 
the value placed on A’s property—it remains the same—but he has 
moved him, for tax purposes, temporarily into a new school district. 
The foregoing decisions, then, have no application to the instant prob- 
lem. 


In Hagar v. Reclamation District No. 108, 111 U. S. 701, 28 L. Ed. 
569, the United Supreme Court said as follows: 


“Of the different kinds of taxes which the State may impose, 
there is a vast number of which, from their nature, no notice 
can be given to the taxpayer, nor would notice be of any possible 
advantage to him, * * * *” 


The Court then pointed out that nothing could be changed by 
hearing the taxpayer, no right of his had been invaded and therefore 
he need not be entitled to a hearing. In your case, there is no complaint 
or dispute as to the assessed value placed on A’s land, nothing could 
be changed by hearing A. The County Assessor of Hall County places 
the same valuation on A’s property as that placed upon it by the 
County Assessor of Howard County. The reason A pays more taxes in 
School District #56 than in School District #41 is either because they 
need more money to run that school or because the total taxable prop- 
erty in District #56 is less valuable. Neither of these could be changed 
by A had he been given notice of an increase in his taxes. 


We must advise, then, that the statutes you inquire about are con- 
stitutional, and having so concluded, it now becomes unnecessary for 
us to anwser your second inquiry. 


March 20, 1953 
COUNTY ATTORNEY 
Duty to Perform Legal Services for the County Hospital 


REQUESTED BY: Ray C. Johnson, State Auditor, State Capitol, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, ‘Agsistanit Attorney General. 
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QUESTION: Whether it is the duty of a County Attorney to 
perform legal services for the County Hospital? 


CONCLUSION: Yes. 


Provisions for the establishment of a County Hospital are contained 
in Sections 23-343 to 23-343.13, R. S. 1943. They provide as follows: 
That the County Hospital must be established by a vote of the elec- 
tors; that this being done the county board shall appoint a board of 
hospital trustees; that the county board shall fix the salary of the 
members of the board of trustees; that any improvements desired by 
the trustees shall be ratified by the county board; that the board of 
trustees shall file with the county board a report of its proceedings 
with reference to the hospital and a statement of all receipts and ex- 
penditures during the year, and certify the amount necessary to main- 
tain and improve said hospital for the ensuing year; that the county 
board may authorize the issuance of bonds to defray the cost of im- 
provements or additions to the hospital and equipment; that the county 
board shall cause a tax to be levied to pay for the bonds; and that the 
county board shall annually levy a tax to provide for the maintenance 
and improvement of the hospital. 


The above provisions clearly identify this institute as one be- 
longing to the county, established by the county, supported by the 
county, and operated by the county. You inquire whether the county 
attorney is obliged to perform legal services for this institute, and we 
submit that he is. 


Section 23-1203, R. S, 1943, sets out some duties of the county 
attorney. It says: 


“The county attorney shall without fee or reward give opin- 
ions and advice to the board of county commissioners and other 
civil officers of their respective counties, when requested so to 
do by such board or officers, upon all matters in which the state 
or county is interested, or relating to the duty of the board or 
officers in which the state or county may have an interest; . 
Such attorney or attorneys shall counsel the board or coun y of- 
ficers on such civil matters as the board may lay before him or 
them, and shall prosecute or defend, on behalf of the county or 
any of its officers, such civil actions or proceedings as the interests 
of the county may in their judgment require, and shall receive 
such reasonable compensation in each case as the board and such 
counsel may agree upon.” 


Briefly stated, and with regard only to what specifically applies 
to your situation, the statute says that the county attorney shall advise 
upon all matters in which the county is interested, and the county 
attorney shall prosecute such civil actions or proceedings as the inter- 
ests of the county may in their judgment require. You specifically 
mention the collection of unpaid accounts. The county is vitally inter- 
ested in the money due under these accounts and it would certainly 
be to the best interests of the county that they be collected—by legal 
means, if necessary. 


This office has advised that it is the duty of the county attorney 
to represent the county superintendent in dissolving a school district 
(Report of the Attorney General 1945-46, p. 206), and that the county 
attorney is required to furnish legal services and advice to county 
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assistance officers in all matters where the state or county is a party 
or has an interest. (Report of the Attorney General 1949-1950, p. 405). 


In the latter opinion, we set out the general rule that whenever 
a county officer finds it necessary to have legal services or advice in 
order to perform the duties of his office, he has the right to demand 
such services or advice from his county attorney. 


Using the above rule as our guide, and cognizant of the legal struc- 
ture of the county hospital and the statutes regulating the duties of 
the county attorney, we are of the opinion that he has a duty to per- 
form legal services for the county hospital. 


You specifically mention the prosecution of individuals for issuing 
insufficient fund checks. This is not a civil action, but a criminal 
one, and the county attorney is required to prosecute under the provis- 
ions of Section 23-1201, R. S. 1943. 


ASSISTANCE 


Old Age Assistance—Right to Grant Where Relative Refuses to Sign 
Statement as to Ability to Support 


REQUESTED BY: Harold E. Connors, County Attorney, Greeley, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: May the County Assistance Committee authorize 
the granting of old age assistance to an applicant 
when a legally responsible relative refuses to sign 
a sworn statement as to his ability to support the 
applicant, if the committee finds, by other means, 
that the relative is in fact financially unable to 
support the applicant? 


CONCLUSION: The County Assistance Committee may authorize 
the granting of old age assistance to a worthy and 
otherwise eligible applicant in such cases on the 
theory that it is not feasible to obtain such sworn 
statement from the relative. In the absence of 
such sworn statement, the granting or refusal of 
assistance rests in the discretion of the County 
Assistance Committee. 


Section 68-202, R. R. S. 1943, prescribes the conditions under which 
an applicant for old age assistance is eligible to receive such assist- 
ance, Subparagraph (4) of Section 68-202 provides that the applicant 
is eligible if he “has no parent or child who, by the payment of cash 
or its equivalent can support the applicant;” etc. 


Section 68-204, R. R. S. 1943, requires the county old age assist- 
ance board to make an investigation of the circumstances of each ap- 
plicant for assistance, and, “as a part of the investigation, where there 
is a question of doubt of relative financial responsibility, as ascertained 
by the local county director or his agents, the parents or children of 
any applicant:shall be required, if within the state, to appear in person 
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before the old age assistance board of the county in which the appli- 
cant resides or the county in which they themselves reside and state 
under oath the facts with reference to inability to support the appli- 
cant.” ete. 


It will be noted that the statutes do not require that relatives of 
the applicant shall sign a sworn statement of inability to support. This 
requirement is found in the Regulations adopted by the Board of Con- 
trol under authority of Section 68-234, R. R. S. 1943. However, the reg- 
ulations of the Board of Control requiring a sworn statement from rela- 
tives contains a further provision that when, in the considered judg- 
ment of the County Assistance Committee, it is obviously not possible 
or feasible to obtain a sworn statement from a relative, they may base 
their recommendation on other evidence. We believe that it is con- 
trary to the spirit, if not also to the letter of the law, to deny old age 
assistance to a worthy and otherwise eligible applicant merely be- 
cause his relative stubbornly refuses to sign a statement of his inabil- 
ity to support where such statement is in fact true. We believe that 
in such cases the County Assistance Committee may authorize the 
granting of old age assistance to the applicant. 


March 27, 1953 
TAXATION 


Assessment, Duties of County Assessor; County Board, Authority to 
Supervise Actions of County Assessor 


REQUESTED BY: Ralph W. Norman, County Attorney, Ord, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

C. C. Sheldon, Assistant Attorney General. 
QUESTION: What is the power of the county board in regard to 


supervision and direction of the official actions of 
the county assessor? 


CONCLUSION: County board has no authority to supervise and 
direct the actions of the county assessor in regard 
to the assessment of property. However, the board 
does possess power to remove assessor from office 
for willful disobedience of law or instructions of 
the state board; and the county board has the 
power to adjust assessments made by the assessor. 


The county assessor is vested with general supervision over and 
direction of the assessment of property within his county. Sections 
77-410 and 1311, R. R. S. 1943. The Nebraska Supreme Court has said 
that, based upon this statutory grant of authority, the assessor has 
direct charge of and full control over the functions of assessment within 
the county. See Beebe & Runyan Furniture Co. v. Board of Equal- 
ization, 139 Neb. 158, 296 N.W. 764, and Miller v. Stolinski, 149 Neb. 
679, 32 N. W. 2d 199. Also, the county assessor has power to make 
such investigations as will enable him to determine that property in 
his county is listed at actual value. Section 77-411, R. R. S. 1943. It 
is the duty of the county assessor to report to the county attorney 
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any known willful violations of the assessment laws. Section 77-1234, 
R. R. S. 1943. 


The county board is vested with the general management of the 
county business, except as otherwise specifically provided by statute. 
Section 23-106, R. R. S. 1943. Also it is the affirmative duty of the 
county board to cause to be levied and collected taxes as authorized 
by law. Section 23-119, R. R. S., 1943. 


Section 77-1314, R. R, S., 1943, provides, in part, that a county 
assessor shall be subject to removal from office in the event of willful 
neglect and refusal to perform any of the duties imposed by the “rules, 
regulations or instructions of the board;” and that, in such event, “the 
board” shall forthwith remove such assessor from office. It is appar- 
ent, in reading this section in conjunction with Section 77-1311, that 
it is the State Board of Equalization and Assessment whose instruc- 
tions the assessor is obliged to obey; and that it is the county board 
which shall perform the function of removing from office the assessor 
in case of willful neglect and refusal to obey the instructions of the 
state board. Section 77-1314 does not contemplate the promulgation of 
any rules, regulations or instructions by the county board; and the 
section is in no way authority for the contention that the county board 
has power to issue rules, regulations or instructions governing the 
official conduct of the assessor. 


Any authority on the part of the county board to issue and com- 
pel obedience to instructions to the assessor relative to the assessment 
of property, if such authority exists, must be found in the powers 
granted by virtue of Sections 23-106 and 119, or by necessary implica- 
tion from the primary powers thereby granted. We submit that no 
such authority can be found. 


County boards can exercise only such powers as are expressly 
conferred upon them by statute, and such grant of power must be 
strictly construed. Morton v. Carlin, 51 Neb. 202, 70 N. W. 966. 


We have located but one reported case in which it was found that 
a county board had authority to compel a county assessor to comply 
with its instructions regarding the manner of assessment of certain 
property. See Stillman v. Lynch, 56 Utah 540, 192 P. 272. However, at 
the time of that decision, there was a Utah statute which expressly 
conferred upon the county board very broad power to supervise the 
official conduct of all county officers, It is the general rule that, in the 
absence of an express statutory grant of supervisory power on the 
part of the county board, the board possesses no power of supervision 
and direction over other county officers in the performance of their 
official duties. 20 C. J. S. Sec. 85, p. 854; 14 Am. Jur. Sec. 28, p. 201. 
The reasoning underlying this rule is very aptly expressed by the 
language of the Pennsylvania court in Simon v Alleghany County, 
337 Pa. 436, 11 A, 2d 868, at page 870 of the Atlantic Reporter, as 
follows: . 


“Without this limitation any Board of County Commissioners 
would occupy a dominant czar-like position to dominate and con- 
trol each and every elected public official * * *. It is futile to argue 
that they would not do so.” 


_ Thus, granted that the assessor has the power to make investi- 
gations and inspections to determine if property is properly listed 
and assessed for tax purposes, we find nothing in the statutes which 


—T§— 


authorizes the county board to direct when, or in what manner or 
with respect to what property, such investigations or inspections shall 
be made by the assessor. 


However, the conclusions above expressed should not lead to 
the erroneous conception that a county assessor is free to disregard 
the law and ignore lawful instructions promulgated by the state 
board, or that the county board is without any remedial power in the 
case of a county assessor who fails to properly perform the duties and 
functions of his office. As was noted in connection with the discus- 
sion of Section 77-1314, above, a county assessor is required to perform 
the assessment of property in accordance with law and the instruc- 
tions of the state board; and, in the event he willfully neglects and 
refuses to do so, he is subject to removal from office. Also see Sec- 
tions 23-2001 and 28-724, R. R. S., 1943, relative to removal from office 
of public officials. Furthermore, such an assessor would be subject 
to criminal prosecution, See Section 77-408, R. R. S., 1943. In addition 
to the punitive measures against the assessor which are available, the 
county board of equalization, whenever it has reason to believe that a 
taxpayer has not made a proper return or that any property has not 
been fairly valued and assessed, has power to inquire into the matter 
and make appropriate adjustments of the assessment. This power of 
the board includes the right to subpoena persons and records and to 
conduct examinations under oath, Any person failing to respond to 
process or refusing to answer proper inquiries is subject to forfeiture 
of the sum of five hundred dollars. Sections 77-1506 to 1509, incl., 
R. R. S., 1943. 


April 7, 1953 
PROSECUTION FOR SALE OF ALCOHOLIC LIQUORS TO MINORS 
REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: In a prosecution under Sec. 53-180, R. S. Neb. 1943, 


Amend. 1951, is it necessary for the State to prove 
the intent or motive of the defendant in making 
such sales, and is it necessary for the State to prove 
that such sales were made to minors knowingly? 


CONCLUSION: No. 
Section 53-180, R. S. Nebr. 1943, Amend. 1951, provides as follows: 


“No person shall sell, give away, dispose of, exchange or de- 
liver, or permit the sale, gift or procuring of any alcoholic liquors, 
to or for any minor, any person who is mentally incompetent, or 
any person who is physically or mentally incapacitated by the 
consumption of such liquors.” 


The question has arisen as to whether or not it is necessary in a 
prosecution for sale of alcoholic liquors to a minor, to prove the intent 
and motive of the sale, and whether or not the defendant could use as 
a defense the fact that he actually thought the minor was of age. 
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The general rule of law covering this type of case is found in 48 
C. J. S. 381, where it is stated: 


“Statutes in many jurisdictions make the sale, furnishing, or 
giving of intoxicating liquors to minors an offense, regardless of the 
intent or the knowledge of the seller, unless by the terms of the 
statute the sale is not unlawful unless made knowingly. 


It should be noted that Section 53-180, R. S. Nebr. 1943, Amend. 1951, 
does not contain the word “knowingly”, and it is apparent that this 
general rule of law should apply in Nebraska. 


In 115 A. L. R. 1230, the subject of selling liquor to minors, as 
affected by ignorance, or mistake in age, is discussed by annotation. 
The majority rule is stated as follows: 


“By the weight of authority it has been held that, in a prose- 
cution for selling liquor to a minor, under a statute which forbids 
or makes unlawful such a sale, but does not expressly or by clear 
implication make ignorance of minority a defense, the seller’s 
ignorance that the buyer was a minor, or bona fide belief that he 
was of legal age, is not available as a defense.” 


Nebraska is listed among those states following this generally 
accepted rule. The Nebraska cases in which this specific question has 
been raised are Seele v. State, 85 Neb. 109, 122 N. W. 686, and Stein- 
kuhler v. State, 100 Neb. 95, 158 N. W. 487. In Seele v. State, supra, 
the defendant Henry Seele, a saloon-keeper, was charged with the 
offense of selling intoxicating liquors to a minor. The defendant made 
objection to an instruction by the court, which contained the following: 


“If you find from the evidence beyond a reasonable doubt 
that a sale of intoxicating liquor was made by the defendant to 
Henry Southard, minor, as alleged in the complaint, then it is 
not necessary for the state to prove that such sale was made to 
the minor knowingly. A liquor dealer is bound to know that the 
person he sells liquor to is not a minor, and ignorance of the age 
of the person to whom the liquor was sold is no excuse, and, irre- 
spective of good faith and honest intention, the mere fact of sell- 
ing liquor to a minor constitutes the entire offense. 


In holding that this instruction was proper, the court said in part: 


“The Statute violated by defendant is a police regulation, It 
is a part of the legislation enacted for the purpose of keeping the 
traffic in intoxicating liquors under surveillance and of averting 
the evils growing out of sales to minors. The intent with which 
such sales are made is no part of the offense defined by law.... 
A licensee is not authorized to sell intoxicating liquors indiscrimin- 
ately. The responsibility of complying with the terms of his 
license and with the provisions of the law under which he be- 
comes a saloon-keeper is on him. Under the statute quoted, he 
must ascertain at his peril whether the purchaser is a minor. In 
enforcing a statute which prohibited sales to minors, the supreme 
court of Wisconsin said: “The act in question is a police regulation, 
and we have no doubt that the legislature intended to inflict the 
penalty, irrespective of the knowledge or motives of the person who 
has violated its provisions. Indeed, if this were not so, it is plain 
that the statute might be violated times without number, with 
no possibility of convicting offenders, and so it would become a 
dead letter on the statute book, and the evil aimed at by the 
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legislature remain almost wholly untouched. To guard against 

such results, the legislature has, in effect, provided that the 

saloon-keeper, or other vender of intoxicating liquors or drinks, 

must know the facts, must know that the person to whom he sells 

is a qualified drinker, within the meaning of the statute; and, if 

not, he acts at his peril in disobeying the requirements of the law’.” 
An examination of this case shows that the statute in effect at that 
time pertaining to sales to minors, is in substance almost identical 
with the statute in question. 


The case of Steinkuhler v. State, supra, also involved a prosecution 
of a tavern-keeper for the sale of liquor to a minor. Objection was 
made to an instruction of the court almost identical to the one involved 
in the Steele case. In affirming the conviction, and approving the in- 
struction, the court said in part: 


“This court has spoken upon the above question in Seele v. 
State, 85 Neb. 109, where it was said: In a prosecution against a 
saloon-keeper for selling intoxicating liquors to a minor, it is no 
defense that accused acted in ignorance of the minor’s age and 
without any intent to violate the law.’ We adhere to the rule 
there announced, and the defendant’s second contention is there- 
fore overruled.” 


We must conclude that in a prosecution for sale of intoxicating 
liquors to a minor, the state need not produce intent, motive, or 
knowledge that the person was a minor, and further, the defendant 
cannot avail himself of the defense that he acted in good faith, in 
ignorance of the minor’s age, and without any criminal intent or pur- 
pose to evade the law. 


April 3, 1953 
FOODS 
Frozen Dessert Containing Only Vegetable Fats—Legality of Sale of 


REQUESTED BY: Ed Hoyt, Director, Department of Agriculture and 
Inspection, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 


QUESTION: Does a food product which is labeled “A Delicious 
Frozen Dessert Made from sugar, milk solids, 
vegetable fats, stabilizer, natural and/or, artificial 
flavoring and/or coloring”, and which contains no 
butter fat, comply with the laws of Nebraska per- 
taining to food products, and particularly to those 
pertaining to frozen desserts? 


CONCLUSION: Such product would come within the statutory 
definition of “imitation icecream’’, and its sale in 
this state would constitute a violation of section 
31-223, R. R. S. 1943. 


Section 81-218, R. R. S, 1943, provides: 


me. 


“Frozen desserts” means ice cream, milk sherbet, ice milk, 
fruit ice or ice sherbets, custards, frozen malted milk, as defined 
in sections 81-218.01 to 81-218.10.” 


Sections 81-218.04 to 81-218.10, inclusive, contain definitions of the 
several kinds of frozen dessert enumerated in Section 81-218. We have 
carefully compared the statement of ingredients which is to be put 
on the label of this proposed frozen dessert with the definitions of 
the various forms of frozen dessert prescribed by law and find that 
it does not conform to the definition of any of the enumerated frozen 
desserts. 


If it is not “ice cream” as defined by section 81-218.04 because, 
for one thing, it does not contain milk fat, whereas ice cream must 
contain not less than twelve per cent by weight of milk fat. 


It is not “milk sherbet” as defined by section 81-218.05 because 
it is not made from “milk products” as required by the statute. 


It is not “Ice milk” as defined in section 81-218.06 because it con- 
tains no milk fat whereas the statute requires that such product con- 
tain not less than three nor more than eight per cent of milk fat. 


It is not “fruit ice” or “ice sherbet” as defined in section 81-218.07 
because it contains both vegetable fats and milk solids. 


It is not “frozen custard” as defined by section 81-218.08 because, 
among other reasons, it does not contain at least twelve per cent by 
weight of milk fat. 


It is not “frozen malted milk’’ as defined by section 81-218.09 be- 
cause, for one thing, it does not contain at least six per cent by weight 
of milk fat. 


This product, judging from the ingredients stated in the label, 
comes fairly within the definition of “Imitation ice cream” as given 
in section 81-218.10, R. R. S. 1943, which is as follows: 


“Imitation ice cream’ means any frozen substance, mixture 
or compound, regardless of the name under which it is represented, 
which is made in imitation or semblance of ice cream, or is pre- 
pared or frozen as ice cream is customarily prepared or frozen, 
and which is not ice cream, milk sherbet, ice milk, fruit ice or ice 
sherbet, frozen custard or frozen malted milk as defined in sec- 
tions 81-218.01 to 81-218.10.” 


Section 81-223, R. R. S. 1943, contains the following provisions: 


“No person shall sell, offer or expose for sale any imitation 
ice cream as defined in Section 81-218.” 


Section 81-228, R. R. S. 1943, provides as a penalty for the viola- 
tion of this law, a fine of not less than $25.00 nor more than $100.00, 
and for the revocation of any license or licenses theretofore issued by 
the Department of Agriculture and Inspection to the guilty party. 


From a consideration of the statutes above cited, it is our opinion 
that the proposed product would be an “imitation ice cream” as de- 
fined by statute and that anyone offering such product for sale in Ne- 
chara would thereby violate the provision of Section 81-223 above 
quoted. 


April 9, 1953 
PAUPERS 
Liability of Brother or Sister of the Half Blood to Support 


REQUESTED BY: Frederick H. Wagener, County Attorney, Court 
House, Lincoln, Nebraska. 


OPINION By: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Section 68-101, R. R. S., Neb. 1943, imposes a duty 


on the brothers and sisters of a pauper to support 
him if they are able to do so. Does this statute 
make half-brothers or half sisters liable for the 
support of such relative? 


CONCLUSION: Yes, 


It is a general rule of statutory construction that words of a statute 
will be interpreted in their ordinary acceptation and significance and 
the meaning commonly attributed to them. Peter v. Finzer, 116 Neb. 
380, 217 N. W. 612, 65 A. L. R. 1419; Borchert v. Bash, 97 Neb. 593, 150 
N. W. 830; 50 Am. Jur. 228, Sec. 238. 


Funk & Wagnalls New Standard Dictionary of the English Lan- 
guage defines the word “brother” as a male person, and “sister” as a 
female person “having the same parents or parent as another or oth- 
ers”. (Emphasis supplied). We believe that it cannot be questioned 
that in common parlance the words “brother” and “sister” include 
brothers and sisters of the half blood as well as of the whole blood. 


Black’s Law Dictionary, Third Edition, states (page 254) that “the 
phrase ‘brothers and sisters’ as used in statutes of descent and in in- 
heritance tax statutes is commonly construed to include “half brothers 
and half sisters.” Citing Thompson v. Smith, 102 Okla, 150, 227 P. 77, 
80; People v. Elliff, 74 Colo. 81, 219 P. 224, 225. 


Other cases in which the word “brother” has been held to include 
brothers of the half blood are: Strunk v. U. S., 80 F. Supp. 432, 434 
(under National Service Life Insurance Act); Modern Woodmen of 
America v. Barnes, 61 F. Supp. 660, 663 (Insurance policy); Traders 
& General Ins. Co. v Stanaland (Tex. Civ. App.) 189 S. W. 2nd 55, 57 
(Workmen’s Compensation Law); Watkins v. Blount, 43 Tex. Civ. App. 
460, 94 S. W. 1116, 1117; State v. Guiton, 51 La. Ann. 155, 24 So. 784; 
State v. Wyman, 59 Vt. 527, 8 A. 900; Anderson v. Bell, 140 Ind. 375, 
39 N. E. 735; 29 L. R. A. 541; Seery v. Fitzpatrick, 79 Conn. 562, 65 A. 
964, 965; Lynch v. Lynch, 132 Cal. 214, 64 P. 285, 285. See also, Re- 
statement of Law, Property, vol. III, Sec. 291, p. 1543-4. 


In all cases which we have been able to find it has been uniformly 
held that where the words “brother” or “sister” are used in a statute 
or legal instrument, the terms include brothers and sisters of the half 
blood as well as of the whole blood. We conclude, therefore, that these 
words are used in Section 68-101, R. R. S. 1943, impose a liability to 
support paupers on half-brothers and half-sisters as well as on full 
brothers and sisters. 


99s, 


April 10, 1953 
SCHOOLS 
Free High School Tuition Funds 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where several class I school districts merge with a 
class II school district after the tax levies have 
been made, can the county superintendent use the 
free high school tuition fund to pay to the en- 
larged class II district’the normal rate of tuition 
for those high school students living in the former 
class I districts? 


CONCLUSION: Yes. 


On or about August 30, 1952, several class I rural school districts 
merged with a class II school district in order to properly provide 
elementary and high school privileges for all children in an enlarged 
area. The merger was effected after the county commissioners had 
set the tax levies, and therefore the residents of these former class I 
districts were assessed a free high school tuition tax, though this tax 
is assessed only in those districts where there is no high school and 
the district intends to send it high school students to school in an- 
other district. 


The pertinent procedure regarding the free high school tuition 
laws is as follows: Students living in rural districts where there is no 
high school must apply for free high school tuition. The county super- 
intendent shall then certify to the county board that so many pupils 
from certain districts have applied to the county superintendent for 
free high school tuition privileges, and that so much is necessary to 
pay the high school tuition of these pupils (at $7.50 per week per 
pupil.) Sec. 79-4,102, R. S. Supp. 1951. The county board then levies 
on all taxable property in those districts which do not maintain a 
high school sufficient tax to pay the high school tuition as certified 
by the county superintendent. Sec. 79-436, R. R. S. 1943. Before the 
second Monday in February and June of each year, the secretary of 
the school board where nonresidents are attending high school certi- 
fies to the county superintendent the names and number of non- 
resident pupils enrolled in their high school and the county superin- 
tendent then certifies the same to the county treasurer “who shall upon 
the order of the county superintendent, on or before March 1 and 
July 1 following, pay to the school district treasurers and to the treas- 
urers of boards of education an amount sufficient to pay the high 
school tuition of said pupils at a rate fixed by law per week or major 
fraction thereof for each week’s actual attendance or major fraction 
thereof during the preceding semester.” Sec. 79-4,103, R. R. S. 1943. 


In your situation the matter has proceeded in the following man- 
ner: The county superintendent of County X certified to the county 
board that so many pupils from these Class I rural school districts 
applied for free high school tuition privileges and that a certain sum 
of money was necessary to pay for this tuition. The county board, 
in order to provide the necessary sum, levied on the property in all 
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school districts without high schools, which included, of course, the 
class I districts involved here. Subsequent to this levy the class I 
districts merged with a class II district, and the high school students 
in these former class I district commenced going to high school in the 
class I district. 


The result is, that the money paid in by taxpayers of these class 
I districts, earmarked for the free high school tuition fund, will not 
be used to pay high school tuition for these class I district high school 
pupils, as intended, but will be used instead to pay for high school 
tuition of students from other rural districts (Sec. 79-4,104, R. R. S. 
1943, provides that if a balance remains in the free high school tuition 
fund after all claims have been paid, it shall remain there and be de- 
ducted from the amount levied for the succeeding year.) 


Clearly the Legislature did not intend this result. Nebraska Stat- 
utes will not be construed so as to bring about absurd results. Central 
Power Co. V, Nebraska City, 112 F. 2d 471. 


The purpose of the aforementioned provisions of the Free High 
School Tuition Act is to require the taxpayers of each school district 
to pay for the high school education of those students in their district 
desiring and qualified for high school education. To effect this purpose 
in the instant situation it would be necessary to pay to the reorganized 
class II district the money received from the free high school tuition 
tax levied against the residents of the former class I districts. We are 
constrained to advise that this should be done. 


It is a rule of interpretation universally accepted that in giving 
construction to a statute the Court will consider its policy, and the 
mischief to be remedied, and give it such an interpretation as appears 
best calculated to advance its object by effectuating the design of the 
Legislature. Gran v. Houston, 64 N. W. 245, 45 Neb. 813. 


April 10, 1953 
SCHOOLS 
Free High School Tuition Payments 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General: 
Dean G. Kratz, Assistant Attorney General, 


QUESTION: Where a high school has youngsters enrolled for 
ninety-two days during the first semester, but dur- 
ing two or three weeks of this period school was 
in session less than five days but not less than 
three, is the school entitled to twenty weeks tui- 
tion under the free high school tuition law? 


CONCLUSION: Yes, 


X high school district during the first semester had students en- 
rolled for ninety-two days over a period of more than twenty weeks. 
During two or three of these weeks school was not in session the full 
five days, but was never in session less than three days. Under these 
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circumstances you inquire whether X high school district is entitled 
to free high school tuition payment for twenty weeks or for eighteen 
weeks. It is our opinion that they would be entitled to payment for 
twenty weeks. 


The applicable statutes are as follows: 
Sec. 79-4,102, R. S. Supp. 1951, which says, in part, as follows: 
the amount necessary to pay the high school tuition of 


such pupils for the ensuing school year at the rate of seven dollars 

and fifty cents per week or major fraction thereof, but not to ex- 

ceed thirty-six weeks in any school year in districts which hold 

nine months of school, and not to exceed the number of weeks 

of school in districts which hold more than nine months of school, 
” 


Sec. 79-4,103, R. R. S. 1943, defines school week as “a period of 
five days of instruction.” 


These statutes are clear and unambiguous, and they show that the 
answer to your inquiry may be resolved by an understanding of the 
meaning of the phrase “major fraction thereof.” A fraction is a frag- 
mentary part of the whole. Jory v. Palace Dry Goods and Shoe Co., 
46 P. 786, 30 Ore. 196. The whole in this case is a school week, which 
has been defined as “a five day period of instruction.” The Shorter 
Oxford English Dictionary, at page 1190, Vol. 1, says that “major” 
when used as an adjective means “greater.” Thus the phrase “major 
fraction thereof” means greater part of a five day period of instruction, 
which would include a three day period of instruction and not a two 
day period of instruction. 


Since all of the short weeks in this case included nothing less 
than three days, we must conclude that the school district is entitled, 
under the Nebraska Statutes, to twenty weeks of high school tuition. 


April 11, 1953 
COUNTIES 
Constitutional Limitation on Assessment of Taxes 


REQUESTED BY: William H. Diers, Chairman, Board of Control, 
Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTIONS: 1. If counties are required to pay all excess medi- 
cal expense under the assistance program as pro- 
vided in L, B. 391, will the levy therefor constitute 
a county tax which, with other county taxes, may 
not in the aggregate exceed fifty cents per one 
hundred dollars actual valuation, as provided in 
Article 8, Section 5 of the Constitution of Ne- 
braska? 


2. Do levies by counties for payment of expense 
of mentally ill, feeble minded and care in the 
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University hospital, pursuant to statute requiring 
counties to add such levies to the “next state tax”, 
constitute assessments by county authorities within 
the above-mentioned provision of the constitu- 
tion? 


CONCLUSIONS: 1. ‘Yes, 
2. Probably not. 
Article 8, Section 5 of our Constitution, provides: 


“County authorities shall never assess taxes the aggregate of 
which shall exceed fifty cents per one hundred dollars actual 
valuation as determined by the assessment rolls, except for the 
payment of indebtedness existing at the adoption hereof, unless 
authorized by a vote of the people of the county.” 


R. S. Nebraska, Reissue 1950, section 68-206.01, now provides as 
to medical expense: 


“...In making allowance for medical, surgical and hospital 
care in excess of the maximum limit herein provided for old age 
assistance, seventy-five per cent of the amount approved for that 
purpose shall be paid out of state assistance funds and the re- 
maining twenty-five per cent shall be paid by the county in which 
the recipient of old age assistance resides...” 


L. B. 391, now pending in the Legislature, amends this section by 
adding language that would terminate the state participation in ex- 
cess medical expense on January 1, 1954. The statement of the Labor 
and Public Welfare Committee, by the Chairman, reports in this con- 
nection: 


“This bill provides that sections 43-512 and 68-206.01, Reissue 
Revised Statutes of Nebraska, 1943, and section 68-404, Revised 
Statutes Supplement, 1951, be amended to provide that beginning 
January 1, 1954, the expense for medical, surgical, and hospital 
care in the excess of the maximum payments for assistance shall 
not be included in the assistance payments for aid to dependent 
children, old age assistance, and blind assistance.” 


If enacted in its present form this legislation would in our opinion 
place full responsibility upon the counties after January 1, 1954, for 
determining the requirements and making the necessary levy cover- 
ing excess medical expense and such levy of the counties would be 
subject to the constitutional assessment limit above quoted. This result 
might possibly be avoided, if desired, by legislation similar to that 
reviewed below, under which the excess medical expense paid by the 
state, or a portion thereof, would be certified back to the counties to 
be added to the “next state tax to be levied in the county.” 


In the case of assessments for support of the Beatrice State Home 
for feeble minded, R. S. Nebraska, Reissue 1950, section 83-226, pro- 
vides: 


“The superintendent shall certify to the Auditor of Public 
Accounts on the first day of March, June, September and De- 
cember the amount, not previously certified by him, due to such 
institution from the several counties, having inmates chargeable 
thereto, and the auditor shall pass the same to the credit of the 
institution. The Auditor of Public Accounts shall thereupon notify 
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the county clerk of each county so owing, of the amount thereof, 
and charge the same to the county. The county board shall add 
such amount to the next state tax levy to be levied in the county, 
and pay the amount received from said levy into the state treas- 
ury, and the taxes mentioned herein shall be levied and assessed 
in each county in the year 1945 and succeeding years.” 


Similar provisions are set forth in section 83-347, R. S. Nebraska, 
Reissue 1950, as to patients in the state hospitals for the mentally ill. 
By legislation in 1951, found in R. S. Nebraska 1951 Supp., section 
85-172.02 similar provisions are made applicable to patients of coun- 
ties in the University Hospital. 


These statutes just enumerated create a charge upon the counties 
for the amount due and to be paid in accordance with the certification 
of the Auditor of Public Accounts, and require the county authorities 
to make the specified levies. 


It is to be observed that these statutes expressly add the amount 
of such levies to “the next state tax to be levied in the county” and 
the amount thereof is required to be paid into the “state treasury” 
for the specified purposes. 


In State v. Douglas County, 18 Neb. 601, the interpretation and 
validity of similar legislation was presented dealing with levies for 
support of insane hospitals, The particular statute involved is quoted 
in one of the opinions as follows: 


“Sec. 47 provides that, ‘The superintendent shall certify to 
the auditor of state on the first days of March, June, September, 
and December the amount (not previously certified by him) due 
to said hospital from the several counties having patients charge- 
able thereto, and said auditor shall pass the same to the credit of 
the hospital. The auditor shall thereupon notify the county clerk 
of each county so owing of the amount thereof and charge the 
same to said county, and the board of county commissioners shall 
add such amount to the next state tax to be levied in said county, 
and pay the amount so levied in to the state treasury.’” (p. 614) 


Our court held that the Legislature was entirely free to choose how 
this expense is to be handled. 


“It is clearly within the power of the legislature to provide 
for the maintenance of the insane by general taxation of the state, 
and to relieve the several counties from the burden, except as 
they bear their proportion with the other counties of the state; 
or to require each county to maintain its own insane in hospitals 
provided by them; or to pay the expense of the maintenance of 
their insane in a hospital provided by the state. In this each 
state has adopted the course which to its legislature has seemed 
most judicious. And we think it is clearly within the legislative 
power to provide by law and taxation, in the first instance, for 
the support of the insane by the state, and then require the coun- 
ties, which otherwise would have to support the insane having a 
residence within their borders, to repay the state the amount thus 
expended....” (p. 608) 


The constitutional limitation on county levies was not specifically 
involved or passed upon the foregoing opinion. The court did, how- 
ever, overrule constitutional objections relating to uniformity. 
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“It is claimed that the tax required to be levied by section 
47 is a state tax, and therefore the county has no authority to make 
the levy, and further, that such levy would be a violation of the 
fundamental requirement that taxation shall be uniform through- 
out the state. While it is true that the hospital for the insane is, 
as argued by the respondents, a state institution, yet, as we have 
seen, the maintenance of the insane is not necessarily a state bur- 
den, and therefore it is within the power of the legislature to re- 
quire that the tax may be levied and collected by each county 
for the purpose of reimbursing the state, and we think it is also 
within the power of the legislature to require the tax so levied 
to be placed with other taxes going to the state in order that it 
may be withdrawn from the control of the county officers, and 
set apart at the outset to the use for which it is levied. This being 
true, the requirement of uniformity is not violated, as the tax is 
uniform throughout the taxing district in which it is levied, This 
is all that is required. 


“Again, it is claimed that if the tax is a county tax, it is not 
competent for the legislature to make the levy, that such tax can 
only be imposed by county authority. This is true, but by an 
examination of the law it will appear that the tax is not levied by 
the state or its officers. The state auditor is required to notify 
the county clerk of each county the amount due from it to the 
state. The county is charged with the amount in gross. The proper 
estimates of the amount of tax necessary to pay the indebtedness 
are made by the county officers, and when the percentage of levy 
is ascertained by them, it is their duty to levy the tax and place 
it against the property in the county. The tax is not levied by the 
state but by the county, for the pupose of paying an indebtedness 
due the state and ascertained by its officers.” (1. 609) 


The dissenting opinion points out that whether the tax is a state 
or county tax is immaterial to the issues raised in the case. 


“...So far as this case is concerned it can make no difference 
whether it is a county or state tax. It is in fact a charge against 
each county based on the number of patients sent to the hospital. 
It is not material whether called a state or county tax, as the 
money paid by the tax payers is levied and collected for the sup- 
port of the hospital.” (p. 614) 


In the Burlington & Missouri River Railroad Company v. Saunders 
County et al., 16 Neb. 123, it was held that a levy by the county, pur- 
suant to a certificate, which would produce more than the amount 
certified was void as to such excess. 


The general intention of the Legislature under this so-called “in- 
sane tax” is described as follows in The Burlington and Missouri River 
Railroad Company v. Cass County, 16 Neb. 136: 


“...It was the duty of the auditor to make the certificate to 
the county clerk. This being done, it was as clearly the duty of 
the county commissioners to make the levy, or in other words to 
add such amount to the netx state tax. The law does not provide 
how this amount shall be added to the state tax, whether to the 
general, sinking, school, or university funds. Indeed it seems very 
clear it was not intended that it should be added to either. It was 
evidently the intention of the legislature that the amount due 
from each county should be levied by the county commissioners 
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and collected by the county treasurer, and that it should not be 
permitted to become mingled with any of the county or state funds, 
but should be kept separated from them, paid into the state treas- 
ury, and placed to the credit of the county by which it was paid.” 
(p. 137) 


The same statute was before our Supreme Court in State v. 
Stanton County, 100 Neb, 747, where the court held: 


“The decision in State v. Douglas County, 18 Neb. 601, hold- 
ing that sections 46, 47, ch. 31, Gen. St. 1873 (Ann. St. 1911, secs. 
10094, 10095) are valid, is adhered to.” (Syl. 1) 


“Money levied and collected by county authorities under those 
sections, and transferred to the general fund of the county, be- 
longs to the state and is a part of the revenue of the state within 
the meaning of section 7581, Rev. St. 1913. The statute of limi- 
tations does not apply to an action to recover the same from the 
county.’ (Syl. 2) 


Following State v. Douglas County, supra, it is held that the 
Legislature has chosen by this legislation to rest financial support of 
insane persons upon the respective counties rather than by general 
taxation, 


It must be conceded that the foregoing decisions do not clearly 
establish whether a tax levied by a county as an addition to the “next 
state tax to be levied in the county”, pursuant to a certificate from the 
State Auditor becomes a county tax imposed by “County authorities” 
under the constitutional provision cited at the beginning. The admin- 
istrative construction, we understand, has been that such levies are 
not county assessments within the meaning of the Constitution. We 
are inclined to the view that since the Legislature has the wide latitude 
expressed in the decisons as to legislative policy in this regard, the 
language used should be interpreted as indicating an intention that 
these levies do not come within the category of assessments subject 
to this constitutional limitation. 


April 14, 1954 
Re: L. B. 392 


In connection with our opinion to you dated April 11, 1953, with 
reference to the payment of excess medical expense by counties after 
January 1, 1954, under L. B. 391, you have inquired as to whether 
the provisions of L .B. 392, if enacted, would make such county ex- 
pense subject to the limitation provided in Article 8, Section 5 of the 
Constitution of Nebraska, 


L. B. 392, in its title, expresses the legislative intention to pay 
such medical expense “from a state levy as provided by this act.” The 
procedure is set forth in section 2 as follows: 


“Between the dates of June 1 and June 10 of each year, the 
county board of each county shall estimate the expense for medi- 
cal, surgical, and hospital care necessary to furnish such services 
to needy persons of the county for the current year. The county 
clerk shall certify such amount to the Auditor of Public Accounts. 
The Auditor of Public Accounts shall certify to such county clerks 
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the amounts, if any, certified under this section. The county board 
shall add such amount to the next state tax to be levied in the 
county and pay the amount so levied into the state treasury for 
the purpose of paying for the medical, surgical, and hospital care 
of needy persons in the county, The taxes mentioned herein shall 
be levied and assessed in each county in the year 1953 and suc- 
ceeding years.” 


In the case of levies by counties for mentaly ill, feeble minded 
and University Hospital expense, the Superintendent of the institu- 
tion or the Board of Regents certifies the actual expense allocable to 
each county to the State Auditor, and the latter certifies this amount 
to the county to be added to the “next state tax.” The procedure set 
forth in L, B. 392 involves no certification of actual expense previously 
incurred by the state and merely provides that the county officers 
certify in advance to the State Auditor the estimate of funds required 
for the current year and the State Auditor thereupon certifies back 
to the county this amount to be added to the “next state tax to be levied 
in the county.” 


It is our opinion that if provision for excess medical expense is 
to have the same legal standing as the other institutional expenses 
above-mentioned, with reference to the constitutional limitation on 
county levies, it will be necessary to amend L. B. 392 so as to estab- 
lish a similar plan of pro-rating all or a portion of actual expense 
incurred on the state level as a part of a state activity. If so amended, 
we believe that L. B, 392 would place excess medical expense in the 
same category as the other intsitutional expenses named. As presently 
drawn, we believe that the county levy for such medical expense under 
L. B. 392 would be subject to the constitutional levy limit. 


April 15, 1953 
SCHOOL LANDS 


Gas and Oil Leases; Commencement of Drilling or Reworking 
Operations to Avoid Payment of Rental. 


REQUESTED BY: Board of Educational Lands and Funds, State Capi- 


tol. 
OPINION BY: Clarence S. Beck, Attorney General; 

Robert A. Nelson, Assistant Attorney General. 
QUESTION: Where an oil and gas lessee of school lands com- 


mences drilling operations on or before a rental 
payment date but such drilling results in a dry 
hole, what are the obligations of the lessee in order 
to continue such lease in force? 


CONCLUSION: The lessee must either commence additional drilling 
operations within sixty (60) days thereafter or he 
must pay the rental for that year on or before the 
next ensuing rental payment date. 


Section 4 of this oil and gas lease provides: 


“If no well be commenced on said land on or before one year 
from this date, this lease shall terminate as to both parties, unless 
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on or before one year from this date Lessee shall pay or tender to 
Lessor a rental of Thirty-two Hundred and no/100 Dollars, which 
shall cover the privilege of deferring commencement of such oper- 
ations for a period of twelve (12) months. In like manner and 
upon like payments or tenders annually, the commencement of 
said operations may be further deferred for successive periods of 
the same number of months each during the primary term. Pay- 
ment or tender of said rentals shall be made to the Board of Edu- 
cational Lands and Funds at its office at Lincoln, Nebraska.” 


Section 4 of the lease obviously applies to the situation where no 
well has been commenced on or prior to the end of the first year, with 
the same right to make payment of annual delay rental at the end of 
the second year, or third year or fourth or any year during the primary 
term so long as no well has ever been commenced theretofore. Section 
4, therefore, is not applicable in this instance since a well was in fact 
commenced at a timely date. 


Section 5 of said lease provides the method of avoiding termination 
of the lease if the lessee should drill or abandon a dry hole or holes, 
or, if the lessee, after discovery of oil or gas, should cease the produc- 
tion thereof for any cause. This section, then quite as clearly applies 
to the situation where a well has once been commenced during the pri- 
mary term. The section provides that upon the happening of an aban- 
donment or cessation as above described the lessee then has sixty (60) 
days thereafter to commence additional drilling or reworking opera- 
tions or he may commence or resume the payment or tender or rentals 
on or before the rental paying date next ensuing after the date of com- 
pletion or abandonment of said hole or holes in order to avoid a termi- 
nation of the lease. 


We reach the conclusion that there is only one reasonable construc- 
tion of the provisions of Section 5. It is our opinion that this section 
requires that the lessee must either begin the additional drilling or re- 
working operations within the sixty day period or he must pay the 
rental for that year on or before the next ensuing rental payment date. 
Additional drilling or reworking operations subsequent to the sixty day 
period will not suffice to avoid the payment of the rental for that year. 
In a case where such required operations are not commenced within 
the sixty day period, the lease is not immediately terminated. The lease 
remains valid but is subject to termination immediately upon failure 
of the lessee to pay the rental within the provided time. 


We then apply our conclusions to the facts in this case. The lease 
was entered into on the 11th day of July, 1949; so that the lease is still 
within the primary term of ten years. The annual delay rental pay- 
ment date then is the 11th day of July of each year until July 11, 1959. 
On July 11, 1952, the lessee herein commenced the drilling of a well. 
This action avoided the necessity of payment of rental on July 11, 1952. 
However, the labor produced a dry hole. The lessee then had sixty days 
to commence additional drilling or reworking operations, or, if they 
failed to do this, then they must pay the rental which they escaped 
paying by their timely operation or their lease will terminate. The 
lease does not require them to pay it immediately but gives them until 
the next ensuing rental payment date, or July 11, 1953. If the com- 
pany has not begun operations by then it becomes liable for an annual 
rental payment to defer commencement of operations for 1953, in addi- 
tion to the rental payment for which it previously became liable by 
failure to commence the required operations within sixty days in 1952. 
The conclusion is, therefore, that if the required operations were not 
commenced within sixty days after the drilling of the dry hole which 
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was begun on July 11, 1952, then the lessee owes the State of Nebraska 
the rental payment in the sum of $3,200.00 to avoid the right of the 
State to terminate the lease. If the lessee has not begun operations, 
as required, on or before July 11, 1953, it will then become liable for 
an additional $3,200.00 to defer commencement in 1953. 


We believe that the foregoing conclusions are in harmony with the 
spirit as well as the letter of the lease. The lease obviously looks to 
continued and diligent search for minerals on the leased lands; for, 
if the search is not continuous the State exacts a rental of an appre- 
ciable amount for the privilege of delaying commecement of a search. 
If it were true that merely by commencing a timely drilling operation, 
(which avoids the payment of rental on the rental date), a lessee may 
be free from the obligation to pay rental for that year, unscrupulous 
results would be only too possible and, in the hands of unscrupulous 
persons, the rental provisions would have no meaning in the lease. All 
that such persons would have to do to avoid payment of the annual 
delay rental would be to commence a timely operation, thus avoiding 
the rental payment date. Then the following day, or the following 
week, the lessee could abandon his operation and have the privilege of 
“sitting” on his lease for another year. We are of the opinion that this 
possibility is precisely what section 5 was intended to avoid. 


April 17, 1953 
COUNTY LEVY LIMIT 
As Affected by 50 Percent Assessment Law 
REQUESTED BY: Hon. Robert B. Crosby, Governor of the State of 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: Since the Legislature has now provided that prop- 


erty shall be valued at its actual value and assessed 
at fifty percent of actual value, may counties levy 
up to ten mills without violating the provisions of 
Article VIII, Section 5, Constitution of the State 
of Nebraska, and Section 23-119, Revised Statutes 
of Nebraska, 1943? 


CONCLUSION: Yes. 


Article VIII, Section 5, of the Constitution of the State of Nebraska, 
the essential language of which is repeated in Section 23-119, R. S., 
1943, provides: 


“County authorities shall never assess taxes the aggregate of 
which shall exceed fifty cents per one hundred dollars actual valua- 
tion as determined by the assessment rolls, except for the payment 
of indebtedness existing at the adoption hereof, unless authorized 
by a vote of the people of the county.” 


Section 77-201, R. S., as amended by L. B. 272 adopted at the 
present session, provides: 


“All property in this state, not expressly exempt therefrom 
shall be subject to taxation, and shall be valued at its actual value 
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which shall be entered opposite each item and shall be assessed at 
fifty percent of such actual value. Such assessed value shall be 
entered in separate columns opposite each item, and shall be taken 
and considered as the taxable value at which it shall be listed and 
upon which the levy shall be made.” 


The question now is whether the Legislature may constitutionally 
increase existing statutory levy limitations governing counties; that is, 
are counties limited to a levy of 5 mills on the assessed valuation or 
may they constitutionally be authorized to levy in excess of 5 mills 
without a vote of the people, so long as the limitation does not exceed 
5 mills on the actual valuation as determined by the assessment rolls? 
Specifically stated, may counties now be authorized to levy up to 10 
mills on the assessed value, in view of the passage of L. B. 272? We 
think the questions must be answered in the affirmative. 


Turning to constitutional considerations, we know that, “The mean- 
ing of a constitutional provision is to be determined as of the time of 
its adoption, and the intent and understanding of its framers and the 
people who adopted it is the principal inquiry in construing it. (State 
ex rel Railway Commission v. Ramsey, 151 Neb. 333, 37 N. W. 2d 502). 
The same case pointed out that it was also appropriate and helpful in 
construing constitutional provisions, to consider the evil and mischief 
attempted to be remedied, the objects sought to be accomplished, and 
the scope of the remedy implied by a constitutional amendment. 


To determine the intent of the framers of our constitution and 
of the people who adopted the 1920 Constitution, we turn to the pro- 
ceedings of the constitutional convention, of which our Court will take 
judicial notice. But first we want to set out Section 5, Article VIII, as 
it was in the Constitution of 1875, prior to its amendment in 1920: 


“County authorities shall never assess taxes the aggregate of 
which shall exceed one and a half dollars per one hundred dollars 
valuation, except for the payment of indebtedness existing at the 
adoption of this constitution, unless authorized by a vote of the 
people of the county.” 


We have set out the old constitutional provision for the reason 
that our Court held, in Ramsey v. County of Gage, 153 Neb. 24, 43 N. W. 
2d 593 that: 


“A constitutional amendment becomes an integral part of the 
instrument and must be so construed. While the amendment to a 
section of a Constitution is an integral part of the Constitution, the 
original provision actually remains a part of the Constitution for 
purposes of construction. It is therefore possible to consider the 
original section as well as the amendment to determine the intent 
of the people in adopting the amendment.” 


The first quotation from the proceedings of the Convention which 
we feel aids in the interpretation of Article VIII, Section 5, occurred 
in connection with the discussion of that part of the present Section 1, 
Article VIII, which provides that “taxes shall be levied by valuation 
uniformly and proportionately upon all tangible property”: 


“MR. KEEFE: I would like to ask the Chairman of the Com- 
mittee if the Committee considered the advisability of providing 
for the taxing of property upon its actual valuation, and, for 
instance, if the word ‘actual’ were placed before valuation, what 
effect would it have?” 


__“MR. POLLARD: The Chairman will answer that the Com- 
mittee did give that matter careful consideration, and was of the 
opinion that that was a legislative matter. The property of the state 
today is assessed at one-fifth its actual value, and the Commit- 
tee felt that that was a legislative matter and that the first legis- 
lature that convenes following this Convention can amend the 
law and provide for the assessment at its full value if it sees fit. 
We felt that the legislature should not be restricted in that sense, 
as it was purely legislative, and should not be included in this 
fan. oa) (Proceedings, Constitutional Convention, 1919-1920, pp. 


The next quotation is in connection with the proposal to amend 
Section 5, Article VIII. The proposal at that point was in exactly the 
same language as now appears in our Constitution, and the explana- 
tion of the proposal as given by the Chairman of the committee which 
drafted it is as follows: 


“MR. MESERVE: This proposal is for the relief of counties that 
are in the same situation as Knox County, and Holt County, and 
Cedar County, and various other counties in the state. The pro- 
posed amendment changes the old Constitution and the old Consti- 
tution provides county authorities shall never assess taxes, the 
aggregate of which shall exceed one dollar and a half per hundred 
dollars. This proposal provides that county authorities shall never 
assess taxes which shall exceed fifty cents actual valuation. This 
proposal, if adopted, gives to the Legislature the right to give to 
counties the privilege of voting taxes up to twenty-five mills on 
the dollar of the assessed valuation. This proposal does, in itself, 
give to the counties that right, but it gives the Legislature the 
right to give to the counties the privilege of voting taxes up to 
the twenty-five mill limit. Knox County, cannot, under the present 
law, get along on fifteen mills on the dollar. Knox County will 
require for several years to come, if the present range of prices 
exist, at least twenty-mills on the dollar to perform its proper 
function. It may be said that the actual limit provided by the Con- 
stitution is a dollar and a half per hundred dollars of the actual 
valuation. In fact, that was so held by the District Court in the 
Ninth Judicial District, and was so held by the District Court in the 
Omaha Judicial District. A contrary holding, however, was held 
by the District Court in the district in which Saunders County is 
located, and the United States Railroad Administration has brought 
injunction proceedings in this district to prevent the collection of 
all taxes above the fifteen mills on the dollar of the assessed 
valuation, so the matter as to what the constitutional limit is, is 
in doubt, and this proposal should be passed in order that the 
actual limitation should be made definite and certain. It is to be 
remembered by everybody that counties are the only subdivision 
of government in which there is any constitutional limitation of 
any character. All of the other subdivisions, the city, the school 
districts, the townships, etc., are unlimited except by legislative 
acts, and the county is the only one in which there is a constitu- 
tional limitation, and if the Supreme Court of this state should 
finally say that the limitation provided by the Constitution is one 
dollar and fifty cents per hundred dollars on the assessed valuation, 
then it would mean that counties like the counties in the north- 
eastern part of the state would be absolutely prevented from 
carrying on and managing their county affairs in a proper manner. 
It might be said that the Legislature could change this by making 
the assessed valuation twenty-five per cent, or fifty per cent or 
some per cent different from the twenty per cent of the actual 
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valuation which we now have, but that, as a practical proposition, 
gentlemen, cannot be done on account of the fixed levies that we 
have and people being interested in those fixed levies, you will 
never get, in the Legislature, any change from the present assssed 
valuation proposition. That is, as a practical thing, it cannot be 
done. Our people tried that in the last Legislature, and we dis- 
covered that it would make the assessed valuation higher, and 
thereby bring about a tremendous increase in taxation under these 
levies.” (Proceedings, Constitutional Convention, 1919, 1920, pp. 
1833, 1834. See also discussion immediately following preceding 
quotation.) 


Finally we set forth the explanation of Article VIII, Section 5, as 
it was given to the people at the time they voted to adopt the proposal: 


“Amended Section 5, submitted as No. 28 on the ballot, pro- 
vides for limiting and making definite the amount of taxes that 
may be levied by county authorities. The old section provides that 
one and one-half dollars may be levied on each one hundred dollars 
worth of valuation, while the amended section provides that fifty 
cents may be levied on each one hundred dollars of actual value 
as determined by the assessment rolls. 


“The interpretation of the present section of the Constitution is 
involved in a suit in the Supreme Court. If the court holds that 
the present section refers to the actual valuation then the limita- 
tion would permit excessive taxes. If the court holds that the 
present section refers to the assessed valuation then the limitation 
will not permit sufficient revenues in all cases. The purpose of 
this amendment is to render the law certain and to fix a fair limi- 
tation on counties.” (Proceedings, Constitutional Convention, 1919- 
1920, p. 2848). (See also, Cunningham v. Douglas County, 104 Neb. 
405, 177 N. W. 742; Beadle v. Sanders, 104 Neb. 427). 


We are of the opinion that the preceding quotations clearly estab- 
lish that it was the intention of the framers of the constitution to limit 
counties to a levy of 5 mills on the dollar of actual valuation, and not 
to limit them to 5 mills on the dollar of assessed valuation. Under the 
circumstances, the Legislature may constitutionally provide specific 
levy ceilings for county levies in conformity with the 10-mill limita- 
tion discussed herein. 


April 18, 1953 
SCHOOL DISTRICTS 


Warrants on Exhausted General Fund; Assumption of Unbonded 
Indebtedness by Reorganized District 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruction, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Where a reorganized district, from a merger of sev- 
eral Class I districts and a Class II district, is to be- 
come effective in July, 1953 in accordance with the 
provisions of Sections 79-426.01, et seq, Reissue Re- 
vised Statutes of Nebraska, 1943, and supplements 
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thereto; where the proposal for such reorganization 
stated that each of the districts was free of indebt- 
edness; and where one of the Class I districts, sub- 
sequent to the proposal and prior to the effective 
date of the merger, finds that the general fund is 
exhausted and consequently there are no funds to 
complete the school year 


(1) May the school board of the Class I dis- 
trict mentioned above legally issue registered war- 
rants in payment of expenditures incurred during 
the balance of the current school year? 


(2) May the legal voters of this same Class 
I district approve a budget at their annual meeting 
in June, 1953 and submit a request for a levy to be 
placed on the property of this district for the pur- 
pose of providing funds to retire such registered 
warrants? 


(3) If the answer to question one is “yes” and 
the answer to question two is “no”, what agency 
must assume the obligation of retiring the registered 
warrants? 


(4) Assume that a County Reorganization 
Committee prepares a proposal for the reorganiza- 
tion of school districts which specifically states 
that the enlarged district is not to assume unbonded 
indebtedness of any district involved and on the ef- 
fective date of the merger one of the districts in- 
volved does have such indebtedness. What dispo- 
sition should be made of this indebtedness? 


CONCLUSION: (1) Yes 
(2) No 
(3) The district formed by the reorganization. 
(4) Such reservation would not be valid. 


1. Your first question asks whether the school board of a Class I 
district may legally issue warrants for the purpose of meeting the cur- 
rent expenses of the district where that district did not certify a levy 
for the current year for the general fund, it being assumed that left-over 
funds and other expected income would be sufficient to meet the re- 
quirements for the year, but which fund has now been exhausted be- 
fore the end of the year? 


The general school district fund is the fund out of which the cur- 
rent expenses of the district are paid, and warrants may be drawn 
against it, whether there is money in the school district treasury to its 
credit or not. School District v. Fiske, 61 Neb. 3, 84 N. W. 401; Zimmer- 
man v. State, 60 Neb. 633, 83 N. W. 919; State v. Gardner, 79 Neb. 
101, 112 N. W. 373. 


The law has uniformly been construed by school district officers, 
since its first enactment, to mean that the fund for school maintenance 
is a continuing fund upon which warrants may be drawn for current 
expenses, without regard to the amount of taxes levied each year, and 
that such warrants, if not paid for want of funds, may be registered and 
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paid in the order of their registration, as soon as the funds are available 
for that purpose. State v. Gardner, supra. 


These authorities provide the rule by which the Class I district in 
your question may issue warrants under the circumstances stated. If 
the district was not able to issue warrants to finish out the school year, 
it is logical to assume that school would have to be abandoned for the 
remainder of the year in that district. Section 6, Article VII of the 
Nebraska Constitution provides: “The legislature shall provide for the 
free instruction in the common schools of this state of all persons be- 
tween the ages of five and twenty-one years. The Nebraska Court, 
in State v. Gardner, supra, said, ‘“* it is the legislative policy of this 
state to see to it that the persons thus entitled to a common school edu- 
cation shall not be deprived of its benefits.” The Legislature has pro- 
vided that school must be held for at least eight months. Sec. 79-468, 
R.R.S. 1943. 


It follows that the provisions for registration of warrants envisage 
the right of the school district to draw warrants for expenses of oper- 
ating a school, even though no money is in the treasury to the account 
of the general fund. 


2. You next ask if the legal voters of this Class I district, at their 
annual meeting in June 1953, may submit a request for a levy to be 
placed on the property of this district for the purpose of providing 
funds to retire such registered warrants? We conclude that any such 
action as this cannot be taken at an annual meeting in June 1953. Any 
tax levy that could be requested or voted in June 1953 could not be 
levied until the next county tax levy. Sec. 79-435, R.R.S. 1943. How- 
ever, in July 1953, the reorganized district becomes effective, and as a 
separate entity. In the case of School District v. School District, 9 Neb. 
331, 2 N.W. 712, it was held that taxes should be levied upon a dis- 
trict as it exists at the time of the levy, not at the time of the vote. At 
the time of the next levy, the district will be the newly created dis- 
trict, not the present Class I district. At that time, there will be no 
legal entity; no governmental agency with authority to levy the neces- 
sary tax on that part of the newly created district which formerly con- 
stituted the old district, and there would be no way to raise the neces- 
sary funds to pay such indebtedness. 


3. The answers to questions 1 and 2 being respectively “yes” and 
no”, you then ask what agency must assume the obligation of retiring 
the registered warrants? 


In an Opinion of the Attorney General, dated January 13, 1953, re- 
quested by the Superintendent of Public Instruction, one of the ques- 
tions involved was the construction to be given Sec. 79-402, R.S. Supp. 
1951, Sec. 79-414, R.R.S. 1943, and Sec. 79-418, R.R.S. 1943, as to 
whether an “old” district could legally be made to remain respon- 
sible for unbonded indebtedness after becoming a part of a “new” or a 
“Newly enlarged” district. It was the opinion of this office that there 
was no distinction between “New” and “newly enlarged” districts inso- 
far as this question was concerned. We held that the provisions of 79- 
402 must be read to harmonize with those of 79-414 and 79-418 if 
possible. As a result we necessarily concluded that where the entire 
“old” district has been merged in the new district, then the old district 
could not remain responsible for its unbonded indebtedness, but the new 
district assumes the liability. 


Here we would be happy to resolve your third question if it was 
not for Sec. 79-426. 16, R.R.S., 1943, which section applies specifi- 
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cally to districts merged under the reorganization of school districts 
laws adopted in 1949. This section reads: 


“Whenever two or more districts are involved in a reorganiza- 
tion plan, the old districts shall continue to be responsible for any 
indebtedness incurred before the reorganization takes place, unless 
a car aa arrangement is included in the plan voted upon by the 
people.” 


This section, being the one specifically provided for new districts 
created under the reorganization laws, would normally control, as a 
matter of statutory construction to harmonize what are apparently 
conflicting sections, and the old districts, in the absence of a different 
arrangement, would remain responsible for any indebtedness incurred 
before the reorganization takes place. 


However, what was said in the opinion of this office of January 
13, 1953, supra, must also apply to the situation obviously intended to be 
covered by 79-426.16: 


“Second, the old district having ceased to exist as a legal en- 
tity, there is no governmental agency with authority to levy the 
necessary tax on that part of the newly enlarged district which for- 
merly constituted the old district, and there would be no way to 
raise the necessary funds to pay such indebtedness, in the absence 
of the necessary political machinery. There is no provision for 
a school board to assess only a part of the district. It must tax the 
property of the district uniformly throughout the district. The 
practical effect of such a stipulation (One that the old district should 
remain liable for unbonded indebtedness), therefore, would be to 
defeat entirely the claims of the creditors of the old district.” 


A result which would leave bona-fide holders of the old districts’ 
registered warrants without any remedy to recover on them could not 
have been contemplated by the Legislature. The statutes of this state 
provide that a new district shall assume the unbonded indebtedness of an 
old district. We are of the opinion that these provisions control the situ- 
ation where a new district is formed under the reorganization laws. 


We cannot see that the fact that the proposals contained state- 
ments to the effect that all of the districts involved in the reorganiza- 
tion were free from indebtedness can be important to this result. The 
statements were true at the time made. However, if a district is to con- 
tinue to provide schooling when the general fund is exhausted, war- 
rants must be issued and registered. This can be classed in the realm 
of forseeable possibility. The result is that the new, or reorganized, 
district is the only entity which can assume the indebtedness, and, un- 
der the statutes, it will become responsible. 


4. Your last question assumes that a County Reorganization Com- 
mittee prepares a proposal for the reorganization of school districts 
which specifically states that the enlarged district is not to assume un- 
bonded indebtedness of any district involved and on the effective date 
of the merger one of the districts involved does have such indebtedness. 
What has been said in connection with answering the third question 
must conclude this question. Any such reservation in the reorganiza- 
tion proposal is not a valid one, and, on the effective date of the merger, 
the new district does assume the indebtedness necessarily incurred by 
one of the school districts in carrying out its obligation to provide free 
schooling for the statutory period. 
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April 20, 1953 
PRISON-MADE GOODS 
Shipment to Other States for Sale 


REQUESTED BY: Herbert H. Hann, Warden, Nebraska State Peni- 
tentiary, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Whether Nebraska prison-made novelties may be 


shipped to other states for purpose of sale? 
CONCLUSION: Depends upon the state law of the receiving state. 


It has been the habit of prison inmates, on occasion, to send out 
novelties made by them in the workshop. The rules of the penitentiary 
generally allow the shipment of novelties when it is reliably ascertained 
that they are going to a relative or friend as a gift. They do not, 
however, allow the shipment of novelties in any quantity—feeling that 
they then would be resold at their destination. You inquire whether 
this restriction is a proper one. 


Section 83-151, R. R. S. 1943, says as follows: 


“No person, firm or corporation, their employees, agents or 
servants, may sell, expose for sale or offer for sale any goods, 
wares or merchandise except farm supplies, machinery and 
equipment, manufactured, produced or mined wholly or in part 
by convicts or prisoners, except convicts or prisoners on parole 
or probation, or manufactured, produced or mined wholly or in 
part in any penal or reformatory institution in the State of Ne- 
braska or in any state of the United States, the sale of which is 
not specifically sanctioned by law; and any person or corporation 
violating any provision of this section shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be fined in any 
sum not exceeding one thousand dollars, or shall be imprisoned 
in the penitentiary not exceeding three years, or both.” 


This statute clearly prohibits the sale of any prison-made goods 
in the State of Nebraska. 


Section 83-152, R. R. S. 1943, says: 


“To the extent and insofar as the same may be permitted 
under the provisions of the Constitution of the United States and 
the Acts of Congress, and particularly under the provisions of 
the Act of Congress approved January 19, 1929, and entitled ‘An 
act to divest goods, wares and merchandise manufactured, pro- 
duced or mined by convicts or prisoners of their interstate charac- 
ter in certain cases,’ all goods, wares and merchandise manufac- 
tured, produced or mined wholly or in part by convicts or pris- 
oners, except convicts or prisoners on parole or probation, or manu- 
factured, produced or mined wholly or in part in any penal or 
reformatory institution, transported into the State of Nebraska and 
remaining herein for use, consumption, sale or storage, shall, upon 
arrival and delivery in this state, be subject to the operation and 
effect of the laws of this state to the same extent and in the same 
manner as though such commodities had been manufactured, 
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produced or mined in this state by convicts or prisoners or in any 
penal or reformatory institution, and shall not be exempt there- 
from by reason of being introduced in the original package or 
otherwise.” 


The Federal Act referred to in the above statute is found in 49 
U.S. C. A. 60. It says: 


“Five years after January 19, 1929, all goods, wares, and 
merchandise manufactured, produced, or mined, wholly or in part, 
by convicts or prisoners, except convicts or prisoners on parole 
or probation, or in any penal and/or reformatory institutions, 
except commodities manufactured in Federal penal and correc- 
tional institutions for use by the Federal Government, transported 
into any State or Territory of the United States and remaining 
therein for use, consumption, sale, or storage, shall upon arrival 
and delivery in such State or Territory be subject to the operation 
and effect of the laws of such State or Territory to the same extent 
and in the same manner as though such goods, wares, and mer- 
chandise had been manufactured, produced, or mined in such 
State or Territory, and shall not be exempt therefrom by reason 
of being introduced in the original package or otherwise.” 


The above acts assure that prison-made goods lose their interstate 
commerce character as soon as they enter the state of their use, con- 
sumption, sale, or storage. Consequently, any goods shipped from the 
Nebraska penitentiary to another state become subject to the state 
laws of that state upon entering it, and if that state has a law such 
as Nebraska’s (83-151, supra), then the goods could not be sold, ex- 
posed for sale, or offered for sale. 


In the report of the Committee on the Judiciary of the Senate, 
recommending the passage of the Ashurst-Summers Act, the Com- 
mittee said (Sen, Rep, No. 906, 74th Cong., Ist sess.): 


“For many years the Congress has considered bills relating to 
the sale of prison-made goods. Extensive hearings have been held 
on these measures which have thoroughly revealed the evils at- 
tending the sale of such goods, in the open market, in competition 
with goods manufactured and produced by free labor. These evils 
impelled the Congress in 1929 to enact the Hawes-Cooper law, by 
virtue of which prison-made goods, upon their entry and delivery 
into a State, became subject to the laws of that State.” 


“At present 21 States, with a population in excess of 75 mil- 
lions, have enacted laws prohibiting the sale, in the open market, 
of prison-made goods. This bill is designed to prohibit the tran- 
sportation of such goods into the States which have thus legislated, 
in cases in which such goods are to be received or used in viola- 
tion of the State law. The principle involved in this bill has been 
frequently sustained by the Supreme Court of the Uinted States.” 


Almost twenty years have passed since the filing of the above 
report, and likely the number of states prohibiting the sale of prison- 
made goods in open market has increased considerably. 


We would advise, therefore, that you should not allow the ship- 
ment of novelties, other than for gifts, to any outstate destination 
until you have become assured that the receiving state has no law 
which prohibits the sale of prison goods. 
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April 25, 1953 
STATE OWNED LANDS 


Authority of Governor to Remove Tenants From City Lots 


REQUESTED BY: 
OPINION BY: 


QUESTION: 


CONCLUSION: 


Max A. Denney, Administrative Assistant to the 
Governor, State Capitol, Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


Under L. B. 101 enacted by the present session of 
Legislature, certain lots in the city of Lincoln have 
been transferred from the University of Nebraska 
to the State of Nebraska. Has the Governor 
authority to serve legal notice on the tenants of 
these lots to remove themselves therefrom, and to 
have the building on these lots torn down? 


Yes, 


Section 84-101, R. R. S. 1943, provides as follows: 


“The Governor is constituted the legal custodian of all the 
property of the state not specially entrusted to other officers by 
law; and he is authorized and empowered to take summary posses- 
sion of such property of the state, without any process of law, and 
to adopt such measures as he may deem proper to preserve it 
from injury or deterioration.” 


It is our opinion that the foregoing statute gives the Governor 
ample authority to remove tenants from these lots and to remove or 
demolish the buildings thereon if he deems such action proper and 
for the best interests of the State. 


April 29, 1953 
ADMINISTRATIVE RULES 


Requirements for Publication of Notice 


REQUESTED By: 
OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Robert B. Crosby, Governor of the State of Ne- 
braska, Capitol Building. 


Clarence S, Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


1. Within the meaning of L. B. 74, what is a news- 
paper of general circulation in the state? 
2. How many publications are required? 


1. Any newspaper having a circulation and geo- 
graphic distribution in the state whereby the no- 
tice published therein might conceivably reach a 
representative group of the people interested in the 
adoption of the proposed administrative rule or 
regulation. 


2. One publication would be legally sufficient- 
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L. B. 74, passed at the present session, amends Article 9 of Chap- 
ter 84 of the Nebraska Statutes, dealing with the adoption of rules and 
regulations by departments and agencies of the state government. Your 
question relates to section 1 of L. B. 74, which adds the following new 
language to Article 9, Chapter 84: 


“No rule shall be adopted, amended, or repealed by any state 
agency except after public hearing on the question of adopting, 
amending, or repealing such rule. Notice of such hearing shall be 
given at least ten days prior thereto by publication in a newspaper 
having general circulation in the state. All such hearings shall be 
open to the public. The Governor in writing prior to the adoption, 
amendment, or repeal of any rule may waive, for good cause 
shown, the provisions of this section.” 


There is no constitutional necessity for the giving of notice in such 
situations, and therefore the question of what is a “newspaper hav- 
ing general circulation in the state,” is purely one of statutory con- 
struction. 


Our Court has defined a newspaper with the observation that, “the 
principal distinguishing feature of a newspaper * * is that it be a pub- 
lication, appearing at regular or almost regular intervals, at short periods 
of time, as daily or weekly, usually in sheet form, and containing news; 
that is, reports of recent occurrences, political, social, moral, religious 
and items of a varied character, both local and foreign, intended for the 
information of the general reader.” (Hanscom v. Meyer, 60 Neb. 68, 82 
N. W. 114, 48 L.R.A. 49, 883 Am. St. Rep. 507; Turney v. Blomstrom, 62 
Neb, 616, 87 N. W. 339). 


With reference to the term “general circulation,” the cases of Razee 
v. State, 73 Neb. 732, 103 N. W. 438, and Koen v. State, 35 Neb. 676, 53 
N. W. 595, 17 L.R.A. 821, deal with a statute making the publication of 
a libel a misdemeanor, but providing that if the libel is published in a 
newspaper having a general circulation, it would be deemed a felony. 
The Court said: “It is not necessary that the newspaper circulate to 
any considerable extent, if at all, out of the state, nor that it circulate 
in every county in the state, but it must extend beyond the county 
in which it is published and have a general circulation.” Also, that “the 
circulation of the paper must extend and be general beyond the county 
where it is published.” 


The leading case of Burak v. Ditson, 209 Iowa 926, 229 N. W. 227, 
68 A.L.R. 538, reaches these conclusions: 


“Whether a newspaper is one of general circulation within the 
meaning of a statute requiring publication in a newspaper of gen- 
eral circulation is a matter of substance, and not of size. 


“The character of a newspaper as one of general circulation 
within the meaning of a statute requiring publication in such a 
newspaper is not determined by the number, but by the diversity, 
of its subscribers. 


“A newspaper which, though of a particular interest to a par- 
ticular class of persons, contains news of a general character and 
interest to the community, though limited in amount, qualifies as a 
newspaper of general circulation within the meaning of a statute 
requiring publication in a newspaper of general circulation.” 


Thus we have definitions of the terms “newspaper” and “general 
circulation,” but the Legislature has added the phrase “in the state.” 
We find no case where the courts have been called on to interpret the 
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complete phrase, “a newspaper having general circulation in the state.” 
Where the exact meaning of a statute is not readily apparent, the 
Courts have said that the intention of the legislature is controlling, 
and that such intention may be determined from circumstances con- 
temporary with passage of the act, such as the reason for the enact- 
ment and the objects sought to be attained. 


In the light of those principles, we think that publication in any 
newspaper which reaches a substantial number of people who might 
conceivably be interested in the adoption of the proposed rule would be 
sufficient. Geographic distribution of the newspaper within the state 
is of some importance but not necessarily controlling, so long as the 
distribution is not confined to just two or three counties. The Legislat- 
ure has only directed that the newspaper be of general circulation “in 
the state,” and not “throughout the state.” 


It is obvious that no flat rule can be laid down for the selection 
of the proper newspaper in which publication should be made. Cir- 
cumstances might conceivably alter the choice. If a proposed rule 
dealt with irrigation matters, we think the courts would approve pub- 
lication in a newspaper whose primary circulation was confined to the 
area in which irrigation practices are followed. If the rule dealt with 
a matter in which farmers were primarily concerned, approval would 
probably be extended to a newspaper devoted principally to the in- 
terests of our farmers and having a wide circulation among them. Or 
a regulation dealing with fishing in a particular reservoir might most 
properly be published in a newspaper having a wide circulation in the 
reservoir area. 


The Legislature has vested a wide discretion in the Governor in 
adopting this section, since it has provided that he may waive the re- 
quirements of notice and hearing, and unless there is a flagrant abuse 
of discretion by selection of a newspaper in an obvious attempt to with- 
hold notice of a proposed rule from the general public, we think that 
any choice made by the Governor would receive the approval of the 
courts. 


Your second question asks how many publications of the notice are 
required. The statute does not specify, and therefore one publication 
would be legally sufficient, but within your discretion additional pub- 
lications could be directed if you felt that circumstances warranted. 


April 29, 1953 
SECRETARY OF STATE 
Certified Copies 


REQUESTED BY: Frank Marsh, Secretary of State, Dale Whalen, 
Assistant, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 
QUESTION: Whether each and every copy of a filing issued by 
the office of the Secretary of State requires a 
certificate, 


CONCLUSION: Yes. 
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Your question concerns the issuance of copies of several separate 
filings on the same Public Power District, Corporation, Election, etc. 
Specifically, you ask whether or not each copy of a filing requires a 
certificate or whether the entire record of said district, corporation, 
election, etc., can be compiled and then verified by a single certificate. 


It is our conclusion that section 84-502, subsection (4), R. R. S. 
1943, requires a certificate on each and every official copy of records 
or papers procured from the Secretary of State. That section, which 
spells out the duties of the Secretary of State, reads as follows: 


“To give any person requiring the same, and paying the law- 
ful fees therefor, a capy of any law, act, resolution, record or paper 
in his office, and attach thereto his certificate under the seal of 
the state.” 


In that the statutory wordage is clearly singular, there is no ques- 
tion but that the certificate must “attach thereto” to “a copy of any 
law, act, resolution, record of paper” verified by the Secretary of State 
or his deputy. 


April 30, 1953 
BRANDS AND MARKS 
Permit Requirement 


REQUESTED BY: Chase Feagins, Secretary and Chief Inspector, Ne- 
braska Brand Committee 


OPINION BY: Clarence S. Beck, Attorney General. 
Charles Thone, Assistant Attorney General. 
QUESTION: Under the Nebraska Brand Law what permit is re- 


quired in hauling cattle from Alliance, Nebraska, 
to Denver, Colorado. 


CONCLUSION: A shippers permit approved by sheriff or deputy 
sheriff, or by a brand inspector of the Nebraska 
Brand Committee, 


In your opinion request you state as follows: 


“We have always taken 54-144 to mean a trucker must have 
a truckers permit to go to open market. No brand inspection is 
necessary until the cattle arrive at the open market. 


“Then Section 54-145 apparently nulifies 144 by referring 
back to Section 60-801—60-803.” 


Your specific request then is whether a trucker who is hauling 
cattle from Alliance to Denver needs only the truckers permit pursuant 
to Section 54-144, or whether that trucker falls within the purview of 
Section 54-145, which requires a quadruplicate shippers permit as out- 
Une i Sections 60-801, 802, and 803 of the Reissue Revised Statutes 
of 1943. 


We conclude that Section 54-145 controls in the instant situation, 
and that the properly approved shippers permit is required. 
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It is fundamental that the various sections of an Act are to be 
read together and harmonized, and that effect must be given to the 
whole statute and every part thereof. Application of Silberman, 153 
Neb. 338, 44 N.W. 2d 595. It is also a cardinal rule that a specific pro- 
vision controls a general provision on the same subject. State v. Nolan, 
71 Neb. 136, 98 N.W. 657. 


Section 54-144, so much as is pertinent, merely states that “If cattle 
are shipped to an open market, no brand inspection is required at point 
of loading.” Section 54-145 specifically prescribes as follows: 


“Before any owner or operator of any motor vehicle that carries 
any livestock or any portion thereof crosses the Nebraska state line 
into another state, the quadruplicate permits required by Sections 
60-801 to 60-803 shall be approved in writing by the sheriff or deputy 
sheriff of the county in which such shipment originates or by a brand 
inspector of the Nebraska Brand Committee.” 


There is no question but that under the Nebraska Brand Law a 


properly approved shippers permit is required when cattle are trans- 
ported by motor vehicle from Alliance, Nebraska, to Denver, Colorado. 


April 29, 1953 
MOTOR VEHICLES 
Licensing Dealers 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and _ Irrigation, 


Building. 
OPINION BY: Clarence S. Beck, Attorney General; 

Charles Thone, Assistant Attorney General. 
QUESTION: What authority vests in the Administrator relative 


to denying, or revoking or suspending any license 
dssued, under the Motor Vehicle Dealers’ License 
et? 


CONCLUSION: He is given sweeping discretion by Section 611 of 
that Act. 


You state in your letter request that “Chapter 60, Article 6, pro- 
vides for the licensing of motor vehicle dealers and provides further 
that application, surety bond, and the fee must be submitted to the Ad- 
ministrator for the issuance of a motor vehicle dealer’s license. 


“Section 60-613, provides that before the Administrator shall 
deny any application for a license or before revoking any license, 
he shall give the applicant or holder thereof, a hearing on the mat- 
ter and give at least 20 days notice prior to the date set for the 
hearing.” 


You then ask, “On what grounds may the Administrator deny a 
motor vehicle dealer’s license?’’, and further, “Does the Administrator 
have any authority to refuse a motor vehicle dealer’s license to any 
individual if he has submitted the proper application, surety bond, and 
fee?” 
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In a recent opinion of this office concerning the licensing of auction 
houses as dealers, it was concluded that: 


“It is our opinion, in summation, that even though it is well 
settled that ‘The regulation of the sale of motor vehicles under the 
state’s police power for the purpose of preventing fraud and pro- 
moting the general welfare of the public is a proper subject for 
legislative action’; as stated in Nelson v. Tilley, 137 Neb. 326, 289 
N. W. 288, license requirements thereof must be confined to the 


legislative language.” Report of the Attorney General, 1951-1952, 
page 545. 


Relative to the general issuance of dealer licenses, the authority 
of the administrator is likewise limited to the legislative language of the 
motor vehicle dealers’ license act; so therefore, a review of the ap- 
plicable statutes is necessary to answer your request. 


All of the applicable statutes are found in Article 6 of Chapter 
60, Reissue Revised Statutes of 1943. Sections 601 and 602 define the 
“administrator” as the titular head of the Department of Roads and Ir- 
rigation; charge him with enforcement of the act; and establish a five 
man “advisory board” to assist the administrator in the administra- 
tion and enforcement of the act. 


Section 601 prescribes the contents of a required application; sec- 
tion 607 requires an accompanying fee; and section 619 requires that 
applicants for a motor vehicle dealer’s license or for a used motor ve- 
hicle dealer’s license shal] include a corporate surety bond. This is no 
question but that strict compliance with these requirements is manda- 
tory before the applicant is eligible for a license. 


Section 604 spells out the authority of the administrator. The 
pertinent portion thereof states that “the administrator shall have full 
power to regulate the issuance and revocation of licenses in accordance 
with and subject to the provisions of this act.” Section 611 then outlines 
the power of the administrator relative to his revoking or denying any 
license under the motor vehicle dealer’s license act. This section gives 
the administrator authority 1o proceed on his own motion, and requires 
him to investigate upon a sworn complaint by any person, the action of 
any person already licensed under the act. This statute also prescribes 
that after proper notice and hearing—required by Section 613—the ad- 
ministrator has power to deny any license, or revoke or suspend any li- 
cense issued, upon proof of unfitness on the part of the applicant or li- 
censee. Section 611 also sets out ten standards which when violated, 
gives the Administrator power to deny any license, or revoke or suspend 
any license issued under the Motor Vehicle License Act. They are as 
follows: 


“(1) Intentionally publishing advertising which is mislead- 
ing or inaccurate or any material particular or in any way mis- 
represents any of the products or services of the business con- 
ducted, (2) knowingly purchasing, selling or dealing in stolen mo- 
tor vehicles, (3) material misstatement in application for license, 
(4) willfully defrauding any retail buyer, to the buyer’s damage, 
or any other person in the conduct of the licensee’s business, (5) 
willfully failing to perform any written agreement with any retail 
buyer, (6) having made a fraudulent sale, transaction or repos- 
session, (7) failure or refusal to furnish and keep in force any 
bond required, (8) being a manufacturer of motor vehicles, factory 
branch, distributor, field representative, officer, agent, or any repre- 
sentative whatsoever of such motor vehicle manufacturer or factory 
branch, who has induced or coerced or attempted to induce or co- 


—107— 


erce any automobile dealer to accept delivery of any motor vehicle 
or vehicles, parts or accessories therefor, or any other commodities 
which shall not have been ordered by said dealer, (9) being a 
manufacturer of motor vehicles, factory branch, distributor, field 
representative, officer, agent, or any representative whatsoever of 
such motor vehicle manufacturer or factory branch, who has at- 
tempted to induce or coerce, or has induced or coerced, any auto- 
mobile dealer to enter into any agreement with such manufacturer, 
factory branch or representative thereof, or to do any other act 
unfair to said dealer, by threatening to cancel any franchise exist- 
ing between such manufacturer, factory branch, or representative 
thereof and said dealer, or (10) being a manufacturer, factory 
branch, distributor, fieid representative, officer, agent, or any 
representative whatsoever of such motor vehicle manufacturer or 
factory branch, who has unfairly, without due regard to the equities 
of said dealer and without just provocation, canceled the franchise 
of any motor vehicle dealer.” 


The question presented in this opinion request then actually revolved 
around the pertinent portion of section 611, which reads as follows: 


Fe ected and shall have power.to deny any license or revoke or 
suspend any license issued under this act upon proof of unfitness 
on the part of the applicant or licensee, and at any time when the 
applicant or licensee has been found guilty of (1) ..... ¥! 


The statute then sets out the ten aforelisted standards. There, of course, 
is no question concerning the authority of the administration when an 
applicant has violated one of the standards, but the proper test of fit- 
ness is not defined in the act. However, this “proof of unfitness” 
clause was reviewed by our Supreme Court in Nelsen v. Tilley, (1939) 
137 Neb. 327, 289 N. W. 388, and the court on pages 335 and 336 
of the Nebraska report stated: 


“Plaintiffs contend that subdivision (f) of section 60-912 of the 
act, providing that the administrator shall have power to deny an 
application or revoke a license upon proof of unfitness of the ap- 
plicant or licensee, is unconstitutional for the reason that it con- 
fers arbitrary power upon the administrator. We think this point 
has been decided contrary to the contentions of plaintiffs by a 
former decision of this court. We have held that a statute provid- 
ing that the secretary of state shall have the power to reject any 
application for a license to lend money after a hearing does not 
confer arbitrary power upon the secretary of state. Althaus v. 
State, 99 Neb. 465, 156 N. W. 1038. In the instant case, a simple 
method of appeal to the district court is provided in which the li- 
censee, by giving a one hundred dollar bond, may supersede the 
order of the administrator denying his application or revoking his 
license. Comp. St. Supp. 1937, sec. 60-916. Adequate protection 
against the exercise of arbitrary power is thereby provided. The 
situation respecting the ascertainment of qualifications as to fit- 
ness and suitability by an administrative officer under legislative 
direction is aptly stated in Kreutzer v. Westfahl, 187 Wis. 463, 204 
N. W. 595, as follows: ‘The statutory directions for ascertaining the 
qualifications and fitness of the applicants for permits are not so 
explicit, and the argument is made that there is no standard for 
their selection and that in this respect the statute attempted to con- 
fer arbitrary power on the commission. The applicant is required to 
furnish a written statement showing his previous business history 
and such other facts as may be required. The commission, if it is 
deemed advisable, may make a detailed examination of his business 
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and conduct, and if satisfied as to his good business reputation and 
conduct it is required to issue the permit. It cannot be doubted 
that the legislature has the power to determine the qualifications 
of persons engaging in a business which from its nature affords 
opportunities for defrauding the public. In this statute it has de- 
clared what these qualifications shall be. The legislature might 
have added language prescribing in great detail the qualifications 
of applicants for permits and the mode of ascertaining those quali- 
fications, but it is a question whether such details would not have 
tended to confuse rather than enlighten.’ 


“To the same effect is Highland Farms Dairy v. Agnew, 300 
U. S. 608, 81 L. Ed. 835, 57 S. Ct. 549, in which the court said: 
‘The statute is not invalid for failing to prescribe the standards 
to be applied to the commission in granting licenses or refusing 
them. The obvious purpose of the license is to provide the com- 
mission and the members of the local boards with a record of the 
distributors and producers subject to the act. Supervision and en- 
forcement are thus likely to be easier. No inference is permissible 
that any e was intended to be excluded because of favor or 
caprice. * * * Indeed the statute makes provision * * * that an order 
refusing to issue a license, or suspending or revoking one, may be 
reviewed on appeal to the Supreme Court of Appeals. There is 
sedulous protection against oppression or abuse of power. One 
who is required to take out a license will not be heard to complain, 
in advance of application, that there is danger of refusal. * * * He 
should apply and see what happens.’ We conclude therefore that 
subdivision (f) is not void for failure to provide more definite 
standards for determining qualifications as to fitness. The statute 
adequately protects against the exercise of arbitrary power by the 
administrator of the act. The subdivision in question, when con- 
sidered with other parts of the statute, conforms with constitutional 
requirements.” 


The legislative direction is doubly clear in the instant case in that 
the 1945 Legislature—through L. B. 157, Laws of Nebraska 1945, page 
461—amended what is now section 611 to its present content. 


By that legislative bill the unfitness test was reaffirmed and em- 
phasized by being lifted from its former subdivision standard status 
to its present import. There can be no question but that under the Ne- 
braska Motor Vehicle Dealers’ Act, the administrator has full authority 
to decide who shall, and who shall not, be issued a motor vehicle deal- 
ers’ license. 


You also ask, “May the Administrator require an applicant to have 
a place of business other than his residence?” It is obvious from the 
preceding review that the act does allow such a discretionary require- 
ment by the administrator. 


May 1, 1953 
TAXATION 
Non-Resident Motor Vehicle Carriers 


REQUESTED BY: Norris J. Anderson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overeash, Assistant Attorney General. 
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QUESTION: Are non-resident motor vehicle carriers who are 
contract carriers, taxable under the provisions of 
Chapter 77, Article 10 of the statutes? 


CONCLUSION: No. These statutes pertain only to non-resident 
motoy, vehicle common carriers operating in Ne- 
raska. 


By its terms this statute applies only to “motor vehicles carrying 
passengers or freight, as common carriers for hire.” R. S. Nebr., Re- 
issue 1950, Section 77-1001. The title to the enactment also carries the 
language “as common carriers for hire.” Laws 1929, p. 529. 


The motor carrier act providing for regulation of motor vehicle 
transportation clearly distinguishes common carriers from contract 
carriers. R.S. Neb. 1943, Section 75-223 provides: 


“(3) the term ‘certificate’ means a certificate of public con- 
venience and necessity issued under said sections to common car- 
riers by motor vehicles;” 


“(4) the tetrm ‘permit’ means a permit issued under said 
sections to contract carriers by motor vehicle; 


“(9) the term ‘common carrier’ means any person who or 
which undertakes to transport passengers or property for the gen- 
eral public in intrastate commerce by motor vehicle for hire, 
whether over regular or irregular rcutes, upon the highways of this 
state; and 


“(10) the term ‘contract carrier’ means any motor carrier 
transporting passengers or property for hire other than as a com- 
mon carrier.” 


The distinction between these two classes of carriers is described 
in Rodgers v. Nebraska State Railway Commission, 134 Neb. 832, 838, 
in the following references: 


“In the case of Georgia Life Ins. Co. v. Easter, 189 Ala. 472, 66 
So. 514, the following definition is given: “The real test whether a 
man is a common carrier, whether by land or water, therefore, real- 
ly is whether he has held out that he will, so long as he has room, 
carry for hire the goods of every person who will bring goods to 
him to be carried.’ ” 


“In Public Utilities Commission v. Holdren, 34 Ohio App. 416, 

171 N. W. 255, it held: ‘Truck owners, not holding themselves out 

as willing to serve the public indiscriminately, but hauling produce 

of their own and other farms only under private contracts, includ- 

ing one with a producers’ association, which was not shown to be a 

common carrier and expressly stipulated in contract that no goods 

should be hauled except as directed by it, held not common car- 
riers.’ ” 

Other late decisions to the same effect include: Puhl v. Penn. Pub. 

Ut. Comm. (Penn.) 11A(2) 508; Public Util. Comm. v. Johnson Motor 


(Me) 84A(2) 142. The holding out to the public involved in common 
earrier service is discussed in Application of Thomson, 142 Neb. 477. 


In Louisville Taxicab & Transfer Co. v. Blanton (Ky), 202 S. W. (2) 
433, 175 A. L. R. 1329, the tax act involved was directed to “contract 
carriers” only. 
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May 8, 1953 
FEEBLE MINDED 
Liability of County for Care of 
REQUESTED BY: Board of Control, State House, Lincoln, Nebr. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: A feeble-minded, illegitimate child was born in 


Omaha to a woman whose residence was in Gar- 
den County, Nebraska, on July 9, 1937. On Aug. 20, 
1937, the mother signed a relinquishment, and the 
child was relinquished to St. Thomas Orphanage 
in Lancaster County immediately thereafter. On 
September 5, 1947, the child was committed to the 
Board of Control by the District Court of Lancaster 
County and remains a ward of the Board of Control. 
In the event that he is committed to the Home for 
Feeble Minded at Beatrice, what county would be 
liable for his care? 


CONCLUSION: The child should be committed from Lancaster 
County, and Lancaster County is responsible for his 
care. 


The residence of an infant is ordinarily determined by the residence 
of its parents or the parent having legal custody of the child. In this 
case, however, the mother, a resident of Garden County, relinquished 
the child to the St. Thomas Orphanage in Lancaster County, and the 
residence of the child then became Lancaster County. In 1947, the Dis- 
trict Court of Lancaster County committed this child to the Board of 
Control and the child has remained a ward of the Board of Control 
ever since. It is now proposed to commit the child to the Home for 
Feeble Minded at Beatrice. Such commitment would be made by the 
County Court of Lancaster County, under Section 83-222, R. R. S. 1943. 


Section 83-227, R. R. S. 1943, provides as follows: 


“Whenever an inmate from any state institution is transferred 
to the Beatrice State Home, the county from which the inmate was 
originally committed shall pay for the cost of maintaining such 
person in such home and all other matters shall be handled in sub- 
stantially the same manner as in the case of an original commit- 
ment as set forth in sections 83-224 to 83-226.” 


The history of this case shows that the child has been a resident 
of Lancaster County almost from the day of his birth, and that he was 
originally committed to the Board of Control from Lancaster County. 
It is our opinion that Lancaster County is responsible for the commit- 
ment and care of this child. 
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May 8, 1953 
COUNTIES 


Internal Improvement Bonds; Public County Building 
Swimming Pool 


REQUESTED BY: Jack H. Myers, County Attorney, Kimball County, 
Kimball, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 
QUESTION: Whether a county has authority to build a swim- 


ming pool under the internal improvement, public 
county building, or other statutes. 


CONCLUSION: No. 


In your letter request you ask whether a county board—pursuant to 
the authority of Section 10-401, R. S. 1943—can submit to the legal 
voters of the county the issuance of bonds for the construction of a 
swimming pool. You also ask whether the question can be raised under 
this statute by petition legally circulated and duly authenticated. 


We conclude that the construction of a swimming pool by a county 
is not within the purview of Section 10-401, R. S. 1943. This Act was 
originally passed on February 15, 1869, and reads as follows: 


“Any county or city in the state of Nebraska is hereby author- 
ized to issue bonds to aid in the construction of any railroad, or other 
work of internal improvement, to an amount to be determined by 
the county board of such county or the city council of such city, 
not exceeding ten per cent of the assessed valuation of all tax- 
able property in said county or city; Provided, the county board or 
city council shall first submit the question of the issuing of such 
bonds to a vote of the legal voters of said county or city, in the man- 
ner provided by law, for submitting to the people of a county the 
question of borrowing money.” 


Your question revolves around the interpretation given the “or other 
work of internal improvement’ portion of said statute. Herein, what 
is an internal improvement? A long line of Nebraska cases have con- 
strued and confine this phrase—work of internal improvement—of sec- 
tion 401 to clearly denote structures, such as, canals and mills; or pub- 
lic ways, including bridges, which are fixed in space and which af- 
ford means of communication, facilities or transportation and travel. 
See Traver v. Merrick County, 14 Neb. 327, 15 N. W. 690; Kearney v. 
Woodruff, 115 F. 90, 94, 53 C. C. A. 117; State v. Keith County, 16 Neb. 
508, 20 N. W. 856; County Commissioners v. Chandler, 96 U. S. 205. See 
also 42 C. J. S. 416, especially note 13, and page 418, note 15; RAG 1949- 
1950, page 205; RAG 1951-1952, page 703. 


You further ask, “Is Section 23-501 broad enough to permit the 
building of a swimming pool, as another public county building, as the 
same is set out in the Statutes?”, and whether a bond issue could be 
floated under Section 23-501 to pay for a swimming pool. Section 23- 
501 reads as follows: 


“Whenever it shall be deemed necessary to erect a courthouse, 
jail, or other public county buildings in any county in this state, 
the county board may, and upon petition of not less than one-fourth 
of the legal voters of said county, as shown by the poll books of 
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the last previous general election, shall submit to the people of said 
county to be voted upon at a general or a special election called by 
the county board for that purpose, a proposition to vote a special 
annual tax for that purpose of not to exceed one mill on the dol- 
lar valuation of the taxable property in said county, for a term of 
not to exceed five years.” 


Our answer to both of these questions is again in the negative. It is our 
conclusion that a swimming pool, or building therewith, is not within 
the purview of Section 23-501 as a public county building. It cannot 
be logically argued that the terms of that statute includes a swimming 
pool therein, in fact, a contrary intent is very obviously manifested. 
It is a settled rule that a grant of power to a county is strictly construed 
and any fair and reasonable doubt of the existence of the power is 
resolved against the county. State ex rel. Johnson v. Gage County, 
154 Neb. 822, 49 N. W. 2d 672; State v. Commissioners of Lincoln 
County, 18 Neb. 283, 25 N. W. 91; Morton v. Carlin, 51 Neb. 202, 70 N. W. 
966. 


A perusal of other applicable statutes failed to disclose any au- 
thority allowing a county to build a swimming pool; so therefore, it is 
our conclusion that a county is not authorized to do so. Counties have 
only “such powers as are expressly conferred upon it by statute and 
such as are incidentally indispensable to carry into effect those powers 
expressly granted.” State ex rel. Johnson v. Gage County, 154 Neb. 
822, 49 N. W. 2d 672. The favorable vote of the citizens of the county 
would be wholly immaterial in that there is not even authority in this 
state “for the submission to the electors of a county of a proposition to 
ratify the unauthorized acts of its officers.” Douglas County v. Keller, 
43 Neb. 635, 62 N. W. 20. 


May 8, 1953 
SOLDIERS’ AND SAILORS’ HOME 
Qualifications for Admission 


REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ Af- 
fairs, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Does Section 80-301, R. R. S. 1943, require an ap- 


plicant for admission to the Soldiers’ and Sailors’ 
Home to reside in Nebraska for two full years im- 
mediately preceding the date of his application? 


CONCLUSION: Yes. 


Section 80-301, R. R. S. 1943, is an act dealing with the establish- 
ment and purpose of the Soldiers’ and Sailors’ Home and the quali- 
fications for admission thereto. Your inquiry arises from the follow- 
ing provision of this act: ..... Provided, that at the time of making 
his application for admission to such home (a) the applicant has been 
a bona fide resident of the State of Nebraska for at least two years; 


(b) ...+- * 
—113— 


You ask whether the above provision would require the applicant 
to have resided in Nebraska for two years immediately preceding the 
date of his application. It is our opinion that it would. 


In the interpretation of this act we are faced with two alterna- 
tives; (1) The Legislature intended that anyone who had lived in Ne- 
braska, at any time, for two years, was eligible for admission to the 
Nebraska Sailors’ and Soldiers’ Home, provided, of course, that he ful- 
filled the other requirements, or (2) The Legislature intended that to be 
eligible for admission to this home the applicant must have lived in 
Nebraska the immediate two years prior to the date of his application. 


The first alternative would allow a former citizen of Nebraska, who 
lived here from ages one to three and then moved to some other State 
where he remained until the age of seventy, to return to this state (at 
the age of seventy) and qualify, as far as this one requirement is con- 
cerned, for admission to the Nebraska Soldiers’ and Sailors’ Home. Such 
a prospect would not only be absurd, but would be contrary to our sys- 
tem of assistance, which includes the proposition that the State of Ne- 
braska is responsible only for its own citizens. The rule is that the 
courts will not interpret a statute in such a way so as to render an ab- 
surd result. Flowers v. U. S., 83 F. (2) 78, C. C. A. Nebr.; In Re Hape- 
man’s Estate, 167 N. W. 792, 102 Neb. 550. 


The second alternative, of course, is the reasonable one, and the one 
intended by the Legislature. 


May 6, 1953 
SCHOOLS 
Transportation Allowances 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Are high schoo] students, living in a district which 


operates an unapproved high school, entitled to 
transportation allowances if they attend school in 
another district? 


CONCLUSION: No. 


Section 79-1247.02, R. R. S. 1943, provides the Superintendent of 
Public Instruction with authority to establish procedures for accredit- 
ing schools in the State of Nebraska. A portion of this act reads as 
ollows: 


“No school is to be considered for accreditation status which 
has not first fulfilled all requirements for an approved school.” 


You describe a Class II school district which, under the operation 
of the above statute, has not been approved for the coming school year. 


Section 79-436, R. R. S. 1943, provides as follows: 


“Upon receipt of proper certificate, the county board shall 
levy on all taxable property in the said county a sufficient tax to 
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pay the high school tuition as certified by the county superinten- 
dent; Provided, the board shall exclude from the levy all the actual 
valuation on all of the taxable property of any district in which is 
maintained an approved four year high school, and one half of the 
actual valuation of the taxable property of any district in which is 
maintained an approved two year high school. In case a county 
board shall fail to make such levy, then the county superintendent 
of each county shall make a suitable levy within five days after 
the county board shall have adjourned and shall certify the same 
to the county clerk, who shall enter upon the tax rolls the levy 
so made by the county superintendent.” 


Under the above act. then, this Class II district, though it oper- 
ates a high school, will be subject to a free high school tuition levy. 
Also, since the school is not an approved school, the district will be un- 
able to collect any free high school tuition. You inquire whether, under 
this circumstance, the high school students residing in this Class II dis- 
trict are entitled to transportation allowances should they attend school 
elsewhere. 


Nowhere do our statutes provide for transportation allowances 
for high school students traveling from one school district to another. 
Authorization of such allowances would need to come from the District 
School Board and our Courts have held that a Board of Education 
is a creature of statute, and as such possesses no other powers than those 
expressly granted by the Legislature. School District of Omaha v. 
Adams, 151 Neb. 741, 39 N. W. 2d 550. 


We are constrained to advise, then, consistent with the ruling of 
the Superintendent of Public Instruction in this matter, that high school 
students in this unapproved district are not entitled to transportation 
allowances if they attend high school in another district. 


May 11, 1953 
SCHOOL 
Scope of “Public Assemblages” 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruction, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTIONS: (1) Does the statutory language, “public assem- 


blages,” include meeting of civic clubs whose 
membership is restricted? 


(2) Is the word “may,” found in Section 79-4,142, 
R. R. S. 1943, mandatory or permissive? 


CONCLUSIONS: (1) No. 
(2) Permissive. 


The statute responsible for the above outlined inquiries is Section 
79-4,142, R. R. S. 1943. It reads as follows: 


“The school board or board of education of every school dis- 
trict may in its discretion permit the use of public school build- 
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ings for public assemblages under such rules and regulations as it 
may adopt. The school board or board of education may exact such 
rental as may be necessary to meet the expense of such meetings, 
restore the property, and pay for extra help required.” 


(1). We are guided in our determination of the scope of the lan- 
guage, “public assemblages,” by the following fundamental rules: 


“In the construction of a statute, words shall be taken to have 
their ordinary and customary meaning.” Bodert v. Bash, 150 N. W. 
830, 97 Neb. 593. 


“In the absence of anything to indicate contrary, words in a 
statute must be given their ordinary meaning.” Mook vy. City of 
Lincoln, 21 N. W. 2d 743, 146 Neb. 779. 


What is the ordinary and customary meaning of “public”? It means 
open to all; common to all or many, general; open to common use. Wil- 
Jand Co. v. State, 281 N. W. 65, (N. D.). The dictionary (Bouvier) de- 
fines “public” to mean the whole body politic, or all the citizens of the 
state; the inhabitants of a particular place. Webster (5th Ed., p. 803) 
defines it as “Open to common or general use, enjoyment, etc.; as, a 
public meeting. Open to the knowledge or view of all; generally seen, 
known, or heard.” 


“Assemblage” is a collection of persons. State v. Breen, 205 P. 632, 
(Kansas). 


Applying, then, the common ordinary meaning of these two words, 
we are constrained to advise that the above quoted statute would allow 
the school building to be used only for meetings which were open to 
all; to the whole body politic, or all the inhabitants of the area. A meet- 
ing of any civic group containing a restrictive membership would fall 
outside the scope of this language and would be prohibited. 


(2) Generally, the word “may” is considered to be permissive, 
In Miller v. Schlereth, 36 N. W. 2d 497, 151 Neb. 33, the Court said: 


“Generally, the word ‘may” as used in statutes will be given 
ordinary meaning unless it would manifestly defeat the object of 
the statute, and it means permissive, discretionary, and not manda- 
tory.” 


There are exceptions to this general rule (State v, Carmean, 295 
N. W. 801, 138 Neb. 819; State v. Emanuel, 7 N. W. 2d 156, 142 Neb, 
583), but we feel the instant statute does not fall within any of these; 
therefore, it is our opinion that the word “may” as it is used in Section 
79-4,142, R. R. S. 1943, is intended to be permissive, and not mandatory. 


May 13, 1953 
GAME COMMISSION 
Deer and Antelope Permits 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General, 
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QUESTIONS: 1. Under the terms of L. B. 5, Sixty-fifth Session 
(sec, 37-215), are those who were issued deer per- 
mits in 1951 or 1952 eligible to receive an antelope 
permit in 1953? 


2. Under the terms of this same act, is a person 
eligible for both a deer and antelope permit in 1953? 


CONCLUSIONS: 1. Yes. 
2. No. 


The 1953 Legislature has enacted L. B. 5, which is a bill amend- 
ing Section 37-215, 37-215.01, and 37-216, R. R. S. Nebraska, 1943. 
Prior to this amendment, Section 37-215, R. R. S. Nebraska, 1943, pro- 
vided for authorization to issue special permits “for the killing of doe 
and horned buck deer.” The amendment eliminates “doe and horned 
buck,” and attaches “or antelope.” 


Prior to this year, hunting of antelope was prohibited because of 
their limited numbers. This prohibition, however, has allowed them 
to increase to the extent that some of them may now be safely elimi- 
nated without danger of complete extermination. Therefore, the Legis- 
lature has now made provision for the hunting of antelope. In making 
this provision they carefully selected the word “or.” The answer to 
your above mentioned inquiries hangs on an interpretation of this 
word. 


In Marshall Field & Co. v. Freed, 191 Ill. App. 619, the Court 
said the word “or” used in a statute imports a choice between two alter- 
natives and as ordinarily used, means one or the other of two, but not 
both. 


In Cherry Lake Farms v. Love, 176 So. 486, (Fla.), the Court said 
as follows: 


“In its elementary sense, the word ‘or’ is a disjunctive particle 
that marks an alternative, generally corresponding to ‘either,’ as 
‘either this or that’; a connective that marks an alternative; it often 
connects a series of words or propositions, presenting a choice of 
either.” 


There are circumstances which call for an exception to this gen- 
eral rule (State v. Brictson Mfg. Co., 207 N. W. 664, 114 Neb. 341). 
Those circumstances, (i.e., where the Legislature obviously intended the 
word “and” instead of “or”’) are not present in the instant situation, 
and therefore we see no reason to deviate from the general rule. 


Applying that rule we must conclude that deer and antelope hunt- 
ing permits are entirely separate; that a different permit is necessary 
to hunt each of these animals; and that this act (L. B. 5) applies sep- 
arately to each of these hunting permits. 


In answer to your questions, then, we advise as follows: 


1. Ifa person had a deer permit in 1951 or 1952, this would not, 
since the permits are not related to each other and are considered sep- 
arately, prohibit him from securing an antelope permit. 


In effect, the statute says that a person is prohibited from acquir- 
ing a permit to kill one or the other (“deer or antelope’), but not both, 
more than once in a span of three years. In other words, he is pro- 
hibited from killing deer more than once within a span of three years, 
and he is prohibited from killing antelope more than once within a 
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span of three years, but he is not prohibited from killing both deer and 
antelope within that span. For example, if a person kills deer in 1951, 
he cannot again gain a permit to kill deer until 1954, but since he is not 
prohibited from killing both antelope and deer within that three year 
span, he may, in 1952 or 1953, acquire a permit to kill antelope. And 
if he does acquire a permit to kill antelope in 1953, he must then wait 
until 1956 to be again eligible for another permit to kill antelope. But 
he may, in 1954 or 1955, providing he has not had a deer license the 
two years previous, be eligible for a deer license. 


2. Answer to this inquiry requires reference to a different por- 
tion of the act. The portion which says, “The Game, Forestation and 
Parks Commission is authorized to issue special permit to residents of 
the State of Nebraska for the killing of deer or antelope, when the 
same become prevalent enough to allow a limited season, for the pur- 
pose of reducing the number thereof.” Thus the statute allows the is- 
suing of permits “for the killing of deer or antelope.” The connective 
“or” marks an alternative—one or the other, but not both. Therefore, 
you cannot, at the same time, possess a permit to kill both deer and 


antelope. 


May 13, 1953 
BOARD OF CONTROL 


Authority to Transfer Unwed Mothers to Private Institutions or Homes 
for Pre-natal Care 


REQUESTED BY: Board of Control, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. Does the Board of Control have authority to 


transfer pregnant women committed to a State 
Institution to a private institution or private home 
for prenatal care until time for her delivery? 

2. Should the expense of such prenatal care be 
paid by the county from which the woman is com- 
mitted or by the State of Nebraska? 


CONCLUSIONS: 1. Yes, 

2. If the county from which such woman was 
committed is legally liable for her care while in 
the state institution it is also liable for her care 
while in a private institution or home; otherwise, 
the expense of her care in such private institu- 
tion or home must be borne by the State of Ne- 
braska. 


The Board of Control is created by Section 19, Article IV of the 
Constitution of Nebraska, and derives its fundamental powers from 
the Constitution. Section 19, Article IV provides, among other things 
that “The Board of Control shall have full power to manage, control 
and govern, subject only to such limitations as may be established by 
law, all state charitable, reformatory and penal institutions that now 
are or may hereafter be established.” 
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The Legislature has implemented the powers of the Board of Con- 
trol by various legislative acts. Section 83-107, R. R. S. 1943, provides 
that the Board of Control “shall make all rules necessary for the exer- 
cise of its power, the performance of its duties, and the securing of the 
cooperation of all its officers and employees.” 


Section 83-109, R. R. S. 1943, provides that the Board of Control 
shall have general control over the admission of patients and inmates 
to all institutions over which it has jurisdiction, Each individual shall 
be assigned to the institution best adapted to care for him. “Transfers 
of patients or inmates from one institution to another shall be within 
the exclusive jurisdiction of the board and shall be recorded in the 
office of the board, with the reasons for such transfers.” 


Section 83-112, R. R. S. 1943, contains the following provision: 
“The board shall give special attention to the methods of care, treat- 
ment, education and improvement of the inmates of the institutions 
under its control, and shall exercise a careful supervision of the meth- 
ods to the end that, so far as practicable, the best treatment and care 
known to modern science shall be given to the inmates,” etc. 


It should be noted, too, in this connection, that Section 43-503, 
R. R. S. 19438, provides: 


“The Board of Control shall cooperate and coordinate its 
child and maternal welfare activities with those of state institu- 
tions, vocational rehabilitation division of the State Department 
of Vocational Education, Department of Health, courts, county 
boards, charities and all other organizations, societies and agencies, 
state and national, to promote child welfare and health.” 


While we find no statute which specifically authorizes the Board 
of Control to transfer a pregnant woman from an institution under its 
control to a private institution for prenatal care, neither do we find 
any statute which forbids such transfer, either expressly or by impli- 
cation. On the contrary, we believe that the plain import of the statutes 
above quoted is that the board shall do whatever is necessary to guard 
and protect the health and welfare of the inmates of the institutions 
under its cotnrol and if, in the judgment of the board, it is necessary 
to place these women in private institutions temporarily that such 
action is well within the constitutional and statutory powers vested in 
the board. It should be particularly noted that the constitutional pro- 
vision says that “The Board of Control shall have full power to man- 
age, control and govern, subject only to such limitations as may be 
established by law,” etc. (Emphasis supplied). In the absence of any 
statutory limitation to the contrary, we can see no legal reason why 
the board may not transfer such inmates temporarily to private insti- 
tutions to insure proper care and the proper care and the protection of 
their health during the prenatal period. 


You suggest that the fact that these women are sometimes com- 
mitted to a certain institution by a court as a punishment for crime. 
We think, however, that this fact does not require that they be held 
in such institution, or in any institution under the Board of Control, 
where to do so would jeopardize their health or that of the child. We 
believe, however, that in cases where such women have been com- 
mitted for crime that the board should provide reasonable precautions 
to prevent their escape while they are confined in a private institu- 
tion. 
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You further inquire as to whether, in cases where women are 
transferred to private institutions or homes, their care should be 
paid for by the county from which they were committed or by the 
State of Nebraska. 


We would say that, except in those cases where the statutes put 
the burden of supporting inmates of certain institutions on the county 
from which they are committed, that the expense of caring for these 
women in private institutions or homes must be borne by the State of 
Nebraska. In other words, if the care of such inmate is borne by the 
county from which committed while she is in a state institution, the 
county must bear the expense of caring for her while in a private in- 
stitution or home; otherwise, the expense of caring for her in such 
private institution or home must be borne by the state. 


May 14, 1954 
DUTY OF COUNTY ATTORNEY 


To Defend Warrant of Arrest for Extradition of Prisoner to Another 
State in Habeas Corpus Proceeding 


REQUESTED BY: Malcolm R, Smith, County Attorney, Dakota City, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Where a prisoner is held under a warrant of arrest 
signed by the Governor, for delivery to the agent 
of an extraditing state, does a county attorney 
have a duty to appear and defend the validity of 
the arrest in a proceeding for a writ of habeas 
corpus? 


CONCLUSION: Yes. 


Section 23-1201 to 23-1203 outlines the general duties of a county 
attorney. It is his duty to represent the state and county in civil suits, 
arising under the laws of this state, in which the state or the county 
is a party or is interested. 


This office has previously concluded that a county attorney has a 
duty, under the Uniform Reciprocal Enforcement of Support Act, to 
enforce the provisions of section 42-705, R. R. S. 1943, relating to ex- 
tradition of obligors accused of crime. Opinion of Attorney General, 
p. 677, October 15, 1952. We stated in that opinion: 


“While our Uniform Reciprocal Enforcement of Support Act 
does not specifically impose any special duties on the county 
attorney, we believe that it does impose by necessary implication 
certain duties on the county attorney under certain circumstances.” 


Section 42-705 provides that the Governor of this state may surrender 
on demand any person within the state who is charged in another 
state with failure to support, and provides that the provisions of the 
criminal extradition act, not inconsistent, shall apply. The criminal 
extradition act provides that the warrant of arrest for extradition 
may be tested by habeas corpus, 
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Under a warrant issued by the Governor of this state for the extra- 
dition of a person found within this state, upon the request of the 
executive authority of a sister state, the Uniform Criminal Extradition 
Act provides that the prisoner shall have the opportunity to apply for 
a writ of habeas corpus before he shall be delivered to the agent of 
such sister state, Section 29-710, R. R. S. 1943. The last sentence of 
that section provides: 


“When such writ is applied for, notice thereof, and of the 
time and place of hearing thereon, shall be given to the public 
prosecuting officer of the county in which the arrest is made 
and in which the accused is in custody, and to the agent of the 
demanding state.” 


It is a fundamental principle of statutory construction that the Legisla- 
ture is never presumed to have passed meaningless legislation. Yet 
legislation which provides for notifying the county attorney in such 
a case would have no meaning unless it is construed to impose a duty 
upon the county attorney to defend the validity of the warrant for 
arrest signed by the Governor. This is clearly a matter in which the 
state is interested, from the terms of the extradition act. While section 
29-710 does not specifically command the county attorney to defend, 
that is the necessary implication of the section and of the act. It should 
be kept in mind that the writ of habeas corpus tests the validity of the 
arrest under the Uniform Criminal Extradition Act, and not the 
validity of any arrest or contemplated arrest in the extraditing state. 


May 18, 1953 
ASSISTANCE 


Liability of Estate of Deceased Recipient of Old Age Assistance, Which 
Includes Homestead, for Assistance Payments Made Prior to 1945 


REQUESTED BY: Charles E. McDermott, County Attorney, Wayne, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: A and B, wife and husband, occupied homestead 


since 1927. B received assistance from county 
from May 1936 until his death in April, 1938. A 
then received assistance from county from 1938 
to August, 1946, when she ceased to receive assist- 
ance. A died in 1952, and her estate is being ad- 
ministered. The estate consists of the homestead 
of the deceased recipient. The county has filed a 
claim against the estate for refund of assistance 
payments from 1938 to 1946, There are no depen- 
dent children. The homestead originally stood in 
B’s name. In 1945, Sec. 40-117, R. S, 1948, was 
amended so as to terminate the homestead right 
upon death of the title-holding spouse under cer- 
tain circumstances. Is the estate including the 
homestead, liable for the claim for payments of 
assistance made to A from 1938 to August 10, 
1945, when the amended law became effective? 


—121— 


CONCLUSION: Yes. The statute terminating the homestead ex- 
emption is remedial in nature and restrospective 
in its effect, and the county is entitled to the 
remedy for collection of its claim which the law 
gives at the time the claim becomes due and is not 
restricted to the remedy which the law gave at 
the time the debt was incurred. 


Section 68-215, R. R. S. 1943, originally enacted in 1935, provides 
that on the death of a person receiving or who has received assistance 
under sections 68-201 to 68-230, the total amount paid as assistance 
may be allowed as a claim in favor of the county against the estate of 
such decedent. 


Section 68-216, R. R. S. 1943, further provides that no statute of 
limitations shall apply to any claim or cause of action, belonging to 
the state or county and arising under the provisions of section 68-215, 
while the recipient, former recipient, spouse or such dependent chil- 
dren survive, 


We think that there can be no question but that there exists a 
valid claim against the estate of the deceased recipient for all old age 
assistance payments made to her since 1938. The only question re- 
maining is as to whether the homestead of the recipients, which now 
forms the bulk of the estate, can be subjected to this claim. 


Section 40-117, R. S. 1943, prior to its amendment in 1945 pro- 
vided in part: 


“If the homestead was selected from the separate property 
of either husband or wife, it vests on the death of the person 
from whose property it was selected, in the survivor, for life, 
and afterwards in decedent’s heirs forever, subject to the power 
of the decendent to dispose of the same except the life estate of the 
survivor, by will. In either case it is not subject to the payment 
of any debt or liability contracted by or existing against the 
husband wife or either of them previous to or at the time of the 
death of such husband or wife, except such as exists or has been 
created under the provisions of this chapter:” etc.” 


The Legislature, in 1945, amended this statute by providing that 
the homestead right shall terminate upon the death of the person 
from whose property it was selected where the decedent does not 
leave surviving either a wife or husband, or a minor child, or an adult 
dependent blood relative who is mentally incompetent or physically 
incapacitated from earning a livelihood, and in such event the real 
estate that constituted the homestead shall be subject to the debts of 
the deceased and shall descend and vest upon death in the same 
manner as other real property of the deceased. 


It is admitted that under the provisions of Section 40-117 as 
amended in 1945, the homestead right in the property terminated on 
the death of A in 1952, but it is contended that the homestead prop- 
erty is exempt from levy and execution for payment of debts in- 
curred by A prior to the date the amendment to Sec. 40-117 went into 
effect. We do not concur in this view. 


The theory upon which the contention of the heirs of A appears 
to be based is that to hold that the amendment of Sec. 40-117 per- 
mits the homestead property to be subject to execution for debts 
incurred by A prior to the date of amendment went into effect would 


—122— 


be to give the amendatory act a retroactive effect which would render 
the act unconstitutional. 


It is true that the courts have generally held to be invalid, retro- 
spective laws which take away or impair vested rights already ac- 
quired or laws which create a new obligation or impose a new duty, 
or which attach a new disability in respect of transaction or considera- 
tion already past. See 50 Am. Jur. 493, Sec. 477, However, this rule 
does not apply to remedial statutes and statutes relating to procedure. 
50 Am, Jur. 505, Sec. 482. 


In this case, the right to claim reimbursement from the estate of 
the recipient has existed since 1935. The remedy of reimbursement 
was limited, however, to such property of the estate as was not in- 
cluded in the homestead. In 1945 the Legislature removed this limita- 
tion and in 1952 the recipient died and proceedings were instituted 
to administer her estate. We think that the law is clear that the 
county is entitled to the remedies which the law gives at the time the 
claim becomes collectible rather than those which existed when the 
debt was incurred. 


In a series of New York cases in which was involved a statute 
authorizing the court to order a judgment debtor to pay the judgment 
in installment payments from his salary or wages, it was held that 
this statute affected the remedy and not any vested right of the parties 
and that it was restrospective in character and applied to judgments 
entered prior to the effective date of the law as well as to those 
entered subsequent thereto. See F. E. Compton & Co. v. Williams, 
248 App. Div. 545, 290 N.Y.S. 984; People v. Graves, 33 N. Y. S. 2nd 
476, 263 App. Div. 468; Reeves v. Crowninshield, 274 N. Y. 74, 8 N. E. 
2nd, 283, 111 A. L. R. 389, and annotation thereto. We can see no dif- 
ference in principle between those cases and the case at bar. 


May 6, 1953 
SCHOOL RETIREMENT SYSTEM 
Emeritus Members—Re-employment—Annuities 


REQUESTED BY: Glenn I. Anderson, Director, Retirement System, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: Section 79-1501, R. R. S. 1943, as amended by 


L. B. 423 of the present legislative session, defines 
an emeritus member of the School Retirement Sys- 
tem as one who has been previously retired and 
then re-employed, 


1. What constitutes re-employment? Must the 
employee be paid by the school district? Must the 
re-employment be for a certain length of time, or 
is one day, one week, or one month sufficient? 


2. Must the re-employment occur after the effec- 
tive date of the act, or is any person who has re- 
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tired and has been later re-employed entitled to 
the status of an emeritus member? 


3. The savings and service annuities are fixed as 
at the time of the first retirement. In service 
annuity, this was $1.00 per month for each year 
of service on the Life Basis. If the member chose 
the Ten (10) Year Certain Option it was not $1.00 
per month but the actuarial equivalent of $1.00 
per month. Is the 50c per month additional, 
granted by L. B, 423 to emeritus members, granted 
on the basis of the Life Option, and if the member 
had originally chosen the Ten Year Certain Option, 
would he receive the actuarial equivalent of 50c 
per month rather than a flat increase of 50c per 
month? 


CONCLUSIONS: 1. “Re-employment’” means any service per- 
formed under contract for which the member is 
entitled to compensation. A retired member of the 
School Retirement System who re-enters the em- 
ployment of a school district and performs services 
for which he is entitled to compensation is en- 
titled to the status of an emeritus member regard- 
less of the nature or length of time of such re- 
employment. 


2. The re-employment may have occurred at any 
time in the past following retirement, except that 
employees of school retirement systems other than 
the State School Retirement System must have re- 
tired after July 1, 1945, in order to qualify the 
member as an emeritus member. 


3. The fifty cent per month increase in service 
annuity payments is subject to the same provis- 
ions of the law regarding payment of actuarial 
equivalents in case certain options are chosen, as 
are the original payments. 


1. Section 79-1501, R. R. S. 1943, as amended by L. B. 423, defines 
an “emeritus member” as a person who, after entering retirement, 
“has thereafter been re-employed in any capacity by a public school 
in Nebraska.” etc. 


The terms “employment” and “employee” do not have a fixed 
meaning which must control in every instance, but their meaning 
must be determined to a certain extent by the context and the pur- 
pose of the act in which such terms appear, In the case of Knight v. 
Board of Administration of State Employees’ Retirement System, 32 
Cal, 2nd 400, 196 P. 2nd 547, 5 A. L. R. 2nd 410, the Supreme Court 
of California held that the term “employees” as used in the law estab- 
lishing a pension system for retired state employees must be construed 
liberally to effect the objects and purposes of the act. 


In the case of In re Estate of Cormick, 100 Neb. 669, 160 N.W. 
989, L. R. A. 1917D 265, our Supreme Court, quoting from United 
States v. Morris, 39 U. S. 164, said: “To be ‘employed’ in anything 
means, not only the act of doing it, but also to be engaged to do it; 
to be under contract or orders to do it”. (Page 671). 


The law, itself, does not contain a definition of the term “re- 
employment”, nor does it define the term “employment”. It does not 
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attempt to fix any minimum period of re-employment which must 
be served to entitle the employee to the status of an emeritus mem- 
ber. In the case of State ex rel. Rishling v. Allen, 128 Neb. 675, 260 
N. W. 191, where a quite similar question was presented to the Supreme 
Court in a case where a retired Omaha policeman became re-employed 
by the City of Omaha for a period of 13 days after he had retired on 
a pension, the court held that upon his second retirement he was en- 
titled to the increased pension which was in effect at the time of his 
second retirement. A somewhat similar ruling was adopted in the 
case of State v. Love, 89 Neb. 149, 131 Neb. 196, in the case of a retired 
fireman of the City of Lincoln. 


It is our opinion that any retired member who re-enters the em- 
ployment of a school district and performs services for which he is 
entitled to compensation from such school district thereby becomes 
entitled to the status of an emeritus member, regardless of the nature 
or the length of time of the re-employment. 


2. You inquire if the re-employment must occur after the effec- 
tive date of the act, or if the act applies to any person who has retired 
and who has later been re-employed, 


We think that the language of the act, itself, requires that it be 
construed to apply to any person who has retired, or may hereafter 
retire, from the School Retirement System, whether the retirement was 
before or after L, B. 423 becomes effective. You will note that Section 
79-1501 (28), as amended by L. B. 423, defines an “emeritus member” 
as “a person who has entered retirement under the provisions of sec- 
tions 79-1501 to 79-1553, including those persons who have retired since 
July 1, 1945, under any other regularly established retirement or pen- 
sion system as contemplated by Section 79-1512,” etc. It was cer- 
tainly not the intention of the Legislature to favor those persons who 
retired from a retirement system other than the State Retirement 
System, and if such persons who had retired from their own retire- 
ment system since July 1, 1945, are eligible to become emeritus mem- 
bers, then certainly it was not intended that only those members of 
the State Retirement System retiring after L. B. 423 becomes effective 
in 1953 are eligible to become emeritus members. We believe that any 
person who has retired at any time, or may hereafter retire, from the 
State Retirement System is eligible, and all persons who have retired, 
or may hereafter retire, from any other regularly established retire- 
ment system since July 1, 1945, are eligible to become emeritus mem- 

ers. 


3. You point out that Section 79-1522, R. S. Supp. as amended 
by L. B. 423, provides that “the amount of any individual service 
annuity for an emeritus member shall be the amount of the service 
annuity, if any, to which such individual was entitled at the time of 
his initial retirement under this retirement system or under the regu- 
larly established retirement or pension system of any other public 
school, plus fifty cents per month for each year of service,” etc. 


You also point out that the School Retirement Law has provided 
for certain options as to payment of retirement benefits, which provis- 
ions remain unchanged by L. B. 423. Such options are provided in 
Section 79-1530, R. S. Supp. 1951. One of these options, referred to as 
the Ten Year Certain option provides for the payment of a reduced 
annuity payable during the remainder of the member’s life, but in the 
event that the member dies before 120 monthly payments have been 
made, the remainder of such 120 payments still unpaid shall be paid 
to the member’s estate or to his designated beneficiary. The payments 
under this Ten Year Certain option are not as much per month as 
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those under the straight Payment During Life option, but are the 
actuarial equivalent of the Payment During Life payments. 


You inquire if the additional fifty cents per month provided by 
L. B. 423, is to be a flat increase on all payments regardless of the 
option chosen, or if it is subject to the provisions of the law providing 
for the payment of the actuarial equivalent thereof in cases where the 
member has chosen a Ten Year Certain option, or other option provid- 
ing for payment of actuarial equivalents. 


In our opinion the fifty cents per month increase in service 
annuities provided by L. B. 423, is subject to the same provisions of the 
law as the other service annuity payments and where the member, on 
retirement, has chosen an option providing for the payment of the 
actuarial equivalent of the service annuity such provision applies to 
the original service annuity plus the fifty cent increase provided by 
L. B. 423. 


May 20, 1953 
FEDERAL SAVINGS AND LOAN INSTITUTIONS 


Taxation of by State 


REQUESTED BY: Norris J, Anderson, State Tax Commissioner, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: Are federal savings and loan institutions subject 


to taxation by the State of Nebraska; and, if so, 
to what extent? 


CONCLUSION: Federal savings and loan institutions are subject 
to taxation by the State of Nebraska in the same 
manner and to the same extent as similar domestic 
institutions, 


In addition to the general tax laws of the state, there are certain 
special statutes relating to the taxation of building and loan associa- 
tions and the stock or shares of interest therein. 


Section 77-707, R. R. S., 1943, provides that “stock of building and 
loan associations” organized under the laws of the United States, “as 
well as the stock or share of domestic building and loan associations 
organized under the laws of Nebraska, shall be taxed to the owners 
thereof. 


Section 77-719, R. R. S., 1943, provides that “building and loan 
associations organized under the laws of the United States,” as well 
as those organized under the laws of the State of Nebraska, shall be 
assessed and taxed four mills on the dollar of their gross earnings. 


Prior to amendment in 1947, Sections 77-707 and 719 applied 
solely to domestic building and loan associations organized under the 
laws of Nebraska. Since the amendment, however, there can be no 
doubt but what the language of the sections purport to bring within 
the scope of Nebraska taxation, all building and loan associations, 
whether domestic, foreign or federal in organizational character, doing 
business in Nebraska, Thus, for the purpose of arriving at a conclusion 
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with respect to the question here under consideration, the only neces- 
sary additional inquiry is whether or not federal savings and loan 
associations are immune or exempt from such state taxation. 


The constitution and statutes of the State of Nebraska provide 
only that the property of the state and its governmental subdivisions, 
and certain other property not pertinent to the subject of this opinion, 
shall be exempt from taxation. Article VIII, Section 2, Constitution 
of Nebraska; Section 77-202, R. R. S., 1943. 


Ever since the decision in the famous early case of McCulloch v. 
Maryland, 17 U. S. 316, 4 L. Ed. 579, it has been firmly established that 
the several states are without power to impose taxes upon the assets 
or property, except real estate, of any instrumentality, agency or 
branch of the federal government, without the consent of Congress. 


We assume that the federal building and loan institutions to 
which you have referred in your request for opinion have been organ- 
ized pursuant to federal law (Title 12, Sec. 1464, U. S. C. A.) and, 
therefore, that such associations are “instrumentalities of the United 
States,” free from taxation except as permitted by Congress. State v. 
Minnesota Federal Savings & Loan Ass’n., 1944, 15 N. W. 2d 568. Thus 
the question arises as to whether Congress has consented to state taxa- 
tion of federal building and loan associations. 


With respect to taxation of federal building and loan associations, 
Congress has provided: 


“Such associations, including their franchises, capital, reserves, 
and surplus, and their loans and income, shall be exempt from all 
taxation now or hereafter imposed by the United States (except 
the taxes imposed by sections 1410 and 1600 of Title 26 with 
respect to wages paid after December 31, 1939, for employment 
after such date) and all shares of such associations shall be exempt 
both as to their value and the income therefrom from all taxation 
(except surtaxes, estate, inheritance, and gift taxes) now or here- 
after imposed by the United States; and no State, Territorial, 
county, municipal, or local taxing authority shall impose any tax 
on such associations or their franchise, capital, reserves, surplus, 
loans, or income greater than that imposed by such authority on 
other similar local mutual or cooperative thrift and home financing 
institutions.” (Title 12, Sec. 1464(h) U.S.C. A. 


Even mere silence on the part of Congress to enact legislation 
with respect to the taxation of property to particular governmental 
instrumentalities must be deemed to constitute a prohibition against 
the levying of such taxes by a state. First National Bank v. Richmond, 
C. C., 39 F. 309. However, although the language of Section 1464(h), 
supra, is negative in form, with respect to state taxation of building 
and loan associations, it cannot be regarded as silence or failure to 
act on the part of Congress; and, we believe, the effect of affirmative 
authorization for state taxation follows as a necessary implication from 
the language of the enactment. We are supported in this conclusion 
by the decision in First Federal Savings & Loan Ass’n. of Altadena v. 
Johnson, 1942, 122 P. 2d 84, 49 Cal. App. 2d 465; one of the issues in 
which case was the applicability to a federal building and loan associa- 
tion of a California franchise tax based upon net earnings. In con- 
struing Section 1464(h), supra, as authorizing such a tax, the court 
said, at page 86 of the Pacific report of the opinion: 


«es 3% its meaning is clear and unambiguous. We are of the 
opinion it constitutes federal authority for states to levy and col- 
lect franchise taxes from Federal Savings and Loan Associations, 
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as agencies of the United States Government, doing business 
within such states, based upon their net incomes, provided the rate 
is not greater than that which is imposed upon other similar (do- 
mestic institutions).” (Parenthetical comment supplied.) 


Also, in the more recent case of People v. Coast Federal Sav. & Loan 
Assn., 1951, 98 F. Supp. 311, the federal court, although holding that 
federal building and loan associations were immune from state regula- 
tory statutes, recognized that such associations were subject to state 
taxation by virtue of Section 1464(h), supra. 


Your letter of May 15, 1953, indicates that it has been the practice 
to impose general state tangible personal property tax upon federal 
associations; which, of course, is entirely proper. However, you also 
indicate that building and loan associations organized under federal 
authority have been exempted from the operation of the four mill tax 
on gross earnings provided for by Section 77-719 of the Nebraska 
Statutes. In our opinion such associations are, and have been since 
1947, subject to the four mill tax in the same manner as domestic 
associations organized under local law. Such tax should be assessed 
and collected in the taxing district where the principal office of place 
oe uate of such associations is located. See Section 77-720, R. R. S. 
1943, 


May 25, 1953 
PAUPERS 
Burial Expenses, Liability of County 


REQUESTED BY: Richard C. Peck, County Attorney, Plattsmouth, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: An indigent person having his residence in Douglas 
County, was drowned in the Missouri River and 
his body was recovered from the river in Cass 
County. The Public Welfare Office of Douglas 
County directed that the undertaker be advised to 
bury the body in a pauper’s lot in Douglas County. 
Douglas County now refuses to pay the under- 
taker’s charges and contends that the burial ex- 
penses should be borne by Cass County. Which 
county is liable for the burial expense? 


CONCLUSION: Douglas County would be liable if it had entered 
into a contract with the undertaker, either express 
or implied, to pay such expense, or if the deceased 
indigent person had established a legal settlement 
in Douglas County as defined by Sec. 68-115. Other- 
wise, Cass County is liable. 


It is universally recognized that there is a duty owing both to society 
and to the decedent that the body of a deceased person shall be buried 
recently and without unnecessary delay. 25 C. J. S. 1024, Sec. 5. A 
person not otherwise liable may become obligated by contract to pay 
the burial expenses, but otherwise the question as to who is liable 
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depends on the law of the jurisdiction and the circumstances of the 
particular case. 25 C. J. S. 1025, Sec. 7. 


From the facts as stated in your letter of inquiry it would seem 
that if the Douglas County authorities had taken charge of the burial 
arrangements and had given directions to the undertaker regarding it, 
that a contractual relationship had been entered into between the under- 
taker and Douglas County as to the burial expenses, and Douglas County 
would be liable by virtue of either an express or an implied contract. 


In any event, if the deceased had established a legal settlement 
in Douglas County at the time of his death, as defined in Section 68-115, 
R. R. S. 1943, we think that Douglas County would be liable for the 
burial expenses even though it had incurred no contractual liability. 
See Sec. 68-111, R. R. S. 1943: Miller v. Banner County, 135 Neb. 549, 
283 N. W. 206: Rock County v. Holt County, 78 Neb. 616, 111 N W 366. 
Under the provisions of Section 68-112 as we construe them, Cass 
County would have the right to reimbursement from Douglas County 
for any expenses it may have incurred in burying a pauper having a 
legal settlement in Douglas County. 


However, if the deceased had established no legal settlement in 
Douglas County, or in any other county in Nebraska, then, under the 
provisions of Section 68-114 R. R. S. 1943, Cass County would be liable 
for the expenses of burial. 


May 26, 1953 
TAXATION 
Assessment in Conformity to Law 


REQUESTED BY: Hon. Robert B. Crosby, Governor, State of Ne- 
braska, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 
QUESTIONS: 1. Do county officials have any discretion to dis- 


regard statutory mandates with reference to the 
assessment of property? 


2. Are county assessors, county commissioners 
and county attorneys, who wilfully disregard and 
ignore assessment statutes, subject to removal from 
office? 


CONCLUSION: i, “Nov 


2. Yes. Any person may institute suit in the dis- 
trict court to remove a county official from office 
for willful maladministration in office or for habi- 
tual or willful neglect of duty. 


The Attorney General upon direction of the Gov- 
ernor is authorized to institute Quo Warranto pro- 
ceedings in the Supreme Court where county attor- 
neys and other officers willfully fail, neglect or 
refuse to enforce any law which they have a duty 
to enforce. 
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County boards may, after notice and hearing, re- 
move county assessors from office who willfully 
neglect or refuse to obey the law. 


County attorneys who willfully advise county offi- 
cials to disregard assessment laws are subject to 
disciplinary action for unprofessional conduct. 


The county officers here involved hold offices created by the Legis- 
jature and are subject to removal in the manner and upon the grounds 
declared by the Legislature. Their removal is not limited to impeach- 
ment. Constitution of Nebraska, Article IX, Sec. 4; Laverty v. Cochran, 
132 Neb. 118; Dinsmore v. State, 61 Neb. 418; Conroy v. Hallowell, 94 
Neb. 794. 


Chapter 23, Article 20 of our statutes contains detailed provisions 
for the removal of county officers. These provide that any “person” 
may file a complaint in district court for this purpose and the grounds 
for removal are specified in section 23-2001 as follows: 


“All county officers, including justices of the peace, may be 
charged, tried and removed from office, in the manner hereinafter 
provided, for (1) habitual or willful neglect of duty, (2) gross 
partiality, (3) oppression, (4) extortion, (5) corruption, (6) willful 
maladministration in office, (7) conviction of a felony, or (8) ha- 
bitual drunkenness.” 


When originally enacted in 1866 these statutes provided for hearings 
before the county board. In 1905 the district court was substituted 
for the county board. Laws of 1905, p. 297. State v. Meeker, 19 
Neb. 444; State v. Walters, 15 Neb. 247. 


It was held in State v. Sheldon, 10 Neb. 455 that a county treasurer 
was properly removed under these statutes. The court said (p. 455): 


«“* % ® the county treasurer having failed to account for the 
moneys in his hands properly chargeable against him as treasurer, 
is guilty of willful neglect of duty, and may be removed from 
office. And the fact that the moneys were stolen is no legal justi- 
fication for the failure to account for them.” i 


In Minkler v. State, 14 Neb. 181, the court held: 


“Repeated acts of removal of government section corner-stones 
by a county surveyor, under a claim of right so to do for the purpose 
of rectifying the original government survey, amount to willful 
mal-administration in office within the meaning of Sec. 1, article 
II, Chap. 18, Compiled Statutes.” 


A county clerk was removed from office in Steward v. Bole, 61 Neb. 
193, for permitting ballots to be removed from his office and abstracted. 
Referring 8 the action of Stewart in handling the ballots the court 
said (p. 198): 


“They were committed to Stewart’s official care and keeping, 
and he had no legal or moral right to permit them to be abstracted, 
no matter what might have been their value as evidence.” 


Another statute, section 25-21, 147, enacted in 1907, for the express 
purpose of removing “derelict officers”, provides: 


“Any county attorney or prosecuting officer, sheriff, police 


judge, mayor, police officer, or police commissioner, or other officer, 
who shall willfully fail, neglect or refuse to enforce any law which 
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it is made his duty to enforce shall thereby forfeit his office and 
may be removed therefrom.” 


The procedure involved in the foregoing statute is specified in the 
next section thereof as follows: 


“The Attorney General of the State of Nebraska or a special 
attorney designated by the Governor under the provisions of sec- 
tion 84-106, when directed by the Governor, shall institute and 
prosecute quo warranto proceedings in the Supreme Court against 
any such county attorney or prosecuting officer, sheriff, police 
judge, police officer or police commissioner, mayor or other officer, 
who holds his office by a vote of the people. During the pendency 
of such proceedings such officer may by the Governor be sus- 
pended from performing the duties of such office. If the court 
shall find that such suspended officer has willfully failed or re- 
fused to enforce any law which it is his duty as such officer to 
perform, then the court shall render judgment of ouster against 
such officer and the office shall thereby become vacant.” 


Interpreting the statutes just cited as well as the statutes referred 
to previously herein, the court in Hiatt v. Tomlinson, 100 Neb. 51 
said: 

«“# = * The language, ‘for habitual or willful neglect of duty’ 
and ‘for willful maladministration in office,’ involves more than 
oversight, carelessness or mistake. To justify removal of a county 
officer on such grounds, it must be clearly shown that the action 
of such official was prompted by some evil intent or legal malice, 
or at least without sufficient grounds to believe that he was 
properly performing his duty.” (Syl.) 


The county board is given authority to remove a county assessor 
who willfully disregards the assessment laws, in section 77-1314, which 
states: 


“The county assessor shall, in the listing and assessing of 
property, follow the rules and regulations provided by law and 
the instructions formulated by the State Board of Equalization 
and Assessment. Whenever it shall appear to the satisfaction of 
the county board that any county assessor has willfully neglected 
or refused to obey any of the provisions of law, or rules, regula- 
tions or instructions of the board, or has willfully neglected and 
refused to perform any of the duties imposed upon him by law, or 
by the rules, regulations or instructions of the board, it shall forth- 
with remove such county assessor from his office, and the office 
of county assessor of such county shall thereupon become vacant. 
No county assessor shall be removed from office until after he 
has been notified and given a hearing by such board.” 


The preceding section of the statutes; section 77-1313, imposes 
affirmative duties on all county officers to assist the assessor and 
provides: 


“It shall be the duty of the register of deeds, county clerk, 
county judge, clerk of the district court and all other county offi- 
cers to assist the county assessor, in the examination of the records 
of their respective offices, and they shall give to the county assessor 
any information in their possession that will assist him in the 
assessment of property. Any county officer, who shall fail, neglect 
or refuse to perform any of the duties imposed upon him by this 
section, shall be deemed guilty of a misdemeanor, and upon con- 
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viction thereof shall be fined in the sum of not less than fifty 
dollars nor more than five hundred dollars for each offense.” 


In Miller v. Stolinski, 149 Neb. 679, 683, the court said: 


“# % % The defendants are the county assessor and county 
treasurer. One is charged with the duty of assessing both tangible 
and intangible property in his county, with the assistance of the 
register of deeds, county clerk, county judge, and all other county 
officers (section 77-1313, R. S. 1943), while the county treasurer 
collects all taxes as per tax lists he receives from the county 
clerk for the property in his county.” 


Other statutes impose upon county assessors the duty of super- 
vising and directing the assessment of property. See Chapter 77, 
Article 4, sections 77-409 et seq. Section 77-408 provides: 


“Any officer, elective or appointive, who shall willfully neglect 
or refuse in whole or in part to perform the duties required of 
him by law in the assessment of property for taxation, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall 
be fined in any sum not less than twenty dollars nor more than 
one hundred dollars.” 


Assessor’s bonds are “conditioned for the faithful performance 
of all duties imposed by law’. Section 77-402, R. S. Neb. 1943. 


County attorneys are constituted by statute the legal advisors of 
“county commissioners and other civil officers of their respective 
counties”. Chapter 23, Article 12, sections 23-1201 et seq. R. S. Neb. 
1943. They are also “other county officers” as described in Chapter 
77, Article 13 of the statutes, and are subject to the assessment duties 
therein mentioned. 


In addition, as lawyers of and for counties, it is the professional 
duty of county attorneys to discharge their responsibilities in accord- 
ance with the Canons of Professional Ethics of the American Bar 
Association, which have been adopted by our Supreme Court as a 
standard of professional conduct. See Rules of Supreme Court of 
Nebraska, Integration of Bar, Article X. 


The Preamble to these Canons states: 


“The future of the Republic, to a great extent, depends upon 
our maintenance of Justice pure and unsullied. It cannot be so 
maintained unless the conduct and the motives of the members 
of our profession are such as to merit the approval of all just men.” 
Canon 15 declares: 


“No fear of judicial disfavor or public unpopularity should 
restrain him from the full discharge of his duty. In the judicial 
forum the client is entitled to the benefit of any and every remedy 
and defense that is authorized by the law of the land, and he may 
expect his lawyer to assert every such remedy or defense. But it 
is steadfastly to be borne in mind that a great trust of the lawyer 
is to be performed within and not without the bounds of the law. 
The office of attorney does not permit, much less does it demand 
of him for any client, violation of law or any manner of fraud 
or chicane. He must obey his conscience and not that of his client.” 
Canon 29 states: 


“He should strive at all times to uphold the honor and to 
maintain the dignity of the profession and to improve not only 
the law but the administration of justice.” 
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The oath of a lawyer includes the statement: 


“I will not counsel or maintain any suit or proceeding which 
shall appear to me to be unjust, nor any defense except such as 
I believe to be honestly debatable under the law of the land.” 


It is well settled that our Supreme Court will discipline and in 
appropriate cases disbar attorneys for violations of the canons of 
ethics of their profession. State v. Crocker, 132 Neb. 214. 


The Executive authority of the Governor is found in Article IV, 
Section 6 of the Constitution, which declares: 


“The supreme executive power shall be vested in the Gov- 
ernor, who shall take care that the laws be faithfully executed 
aie ae affairs of the state efficiently and economically admin- 
istered.” 


The Governor has direct constitutional authority to remove offi- 
cers appointed by him and full power to invoke statutory grounds and 
procedures for removal of other officers. State ex rel Beck v. Young, 
154 Neb. 588. 


The Constitution of Nebraska as well as various statutes and de- 
cisions reviewed herein make it plain that we adhere to the historic 
principle of government by law and not government by men. The 
Bill of Rights to our Constitution guarantees that there shall be no 
discrimination between citizens in the ownership and enjoyment of 
property (Article I, Section 25). Our Constitution contains detailed 
provisions assuring citizens that uniformity shall be the rule in taxa- 
tion. (Article VIII). It is elementary however, that unless the law as 
written is respected and followed by all tax officials there will not be 
uniformity and fairness between taxpayers. 


May 26, 1953 
STATE RAILWAY COMMISSION 
Regulation of Motor Vehicle Transportation 


REQUESTED BY: John J. Gross, County Attorney, Cuming County, 
West Point, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overeash, Assistant Attorney General. 


QUESTION: An unlicensed motor carrier proposes to enter into 
a contract with a retailer in West Point to trans- 
port agricultural lime owned by such retailer from 
a location near Norfolk in Madison County to farm- 
ers in Wayne and Cuming Counties to whom the 
lime has been sold for use on the soil on their 
farms. Is such operation expected from the pro- 
visions of the act by Sub-section 6 of Section 
75-224, R. R. S. for Nebraska 1943. 


CONCLUSION: No. 


The portion of the act, above described, that is involved in this 
question reads as follows: 
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“The provisions of sections 75-222 to 75-250 shall apply to 
the transportation of passengers or property by motor carriers for 
hire engaged in intrastate commerce except: * * * to supplies or 
merchandise being transported by motor vehicle from or to any 
ranch, dairy, feed lot or farm for use thereon when originating 
at or destined to a neighboring trading point or points; * * * #” 

The transportation involved in this matter is from Norfolk in 
Madison County to various places in Wayne and Cuming Counties. In 
order to qualify under the foregoing exemption the transportation 
would have to be from a “Neighboring trading point”. The territory 
sought to be served would not in our opinion qualify under this exemp- 
tion. 


For your information we enclose copy of earlier opinion of the 
Attorney General dated July 28, 1941, to Dallas S. Gibson, County 
Attorney at Aurora discussing the problem of neighboring trading point. 


June 1, 1953 
FEES FOR NON-RESIDENT FISHING PERMIT 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, Fores- 
tation and Parks Commission, Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: What is the amount of fee required to be charged 
for non-resident fishing permit? 


CONCLUSION: If the amount of the fees charged in the state of 
residence of the applicant proportionately exceeds 
three dollars for ten days or ten dollars for a year, 
then the Games, Forestation and Parks Commission 
is required to charge such applicant an amount 
equal proportionately to the fee charged in the 
state of his residence. 


Section 37-204, R. R. S. 1943, is, insofar as material to the question 
presented, as follows: 


“There shall be paid to the state, for permits issued under the 
provisions of this act, the following fees: 


“(2) By nonresidents of this state, permit fees in amounts 
equal to the fees charged for similar permits by the states of their 
respective residences but not less than the following amounts: 
Fishing, three dollars for ten days or ten dollars per year, * * * * *; 
the commission may limit the number of days for which such a 
permit is issued and the number of fish * * *”, 


This is a statute of a type that is commonly called “retaliatory” 
or “reciprocal”, Probably the most general use of such legislation is 
in application to foreign corporations doing business within the par- 
ticular state. The constitutionality of this type of statute is generally 
upheld by the courts in the several states. 11 American Jurisprudence 
931, sec. 200. Sec. 37-204 is of this principle. 


In the judicial construction of these acts, courts have often had 
occasion to determine what was intended by the legislature by the 
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use of the adjective “similar”. This would appear to be the crux of 
the problem here also. What does “permit fees in amounts equal to the 
fees charged for similar permits **” mean? One possible interpreta- 
tion might be that a similar permit is one that is close in resemblance, 
but differs in particulars. For instance, if a neighboring state charges 
the same fee as Nebraska’s minimum non-resident fee for a temporary 
permit to fish, this might be argued as “similar” although the neigh- 
boring state’s permit allows the nonresident to fish only one-half as 
many days. The other possible interpretation is that “similar” in the 
statute means “like for like.” For instance, if a neighboring state 
charges three dollars for a five day non-resident fishing permit, and, 
Nebraska having set a limit of ten days for non-resident fishing per- 
mits, then Nebraska would be required to charge six dollars for the 
ten day period—which amount is like for like proportionately. We 
conclude that the authorities are in accord with the latter interpreta- 
tion pnd that it is in harmony with the spirit of the type of legislation 
enacted. 


In a Vermont case, Fidelity & D. Co. v. Brown, 92 Vt. 390, 104 
Atl. 234, there was involved a construction of the term “similar fees” 
in a “retaliatory” type of statute concerning the charging of fees of 
foreign insurance companies. The court said: 


“It seems pretty clearly to have been the intention of the 
legislature, when this statute is applicable, to return like for like 
—to treat an insurance company coming from another state or 
county, to do business here, the same as such a company from 
this state is treated in such other state or country, while doing 
business there.” 


While the word “similar”, used in statutory provision exempting 
from succession taxes transfers of charitable nature to any corporation 
incorporated under laws of state or any state whose laws provide simi- 
lar exemption of transfers to similar Connecticut corporations, has 
been construed as synonymous with “same” or “identical”, it usually 
means “nearly corresponding, resembling in many respects, somewhat 
like, having a general likeness”, and ordinarily implies allowance for 
some degree of difference. McLaughlin v. Poucher, 17 A. 2d 767, 127 
Conn. 441. 


See also cases collected in annotation 91 A. L. R. 806, (Ill. c.), 
concerning the amount of tax to be paid under retaliatory laws by 
insurance companies doing business in retaliating states. These cases 
support the like for like philosophy of the retaliatory type statute. 


51 Am. Jur. 751, sec. 841, reaches this conclusion: 


“It seems safe to conclude that such enactments are to be 
construed primarily to achieve equality of result, and that what- 
ever may be the precise phraseology of the statutory provisions 
in the two states concerned as to the rate of taxation to be im- 
posed on foreign corporations, the base upon which the tax is 
to be imposed *****, the exact manner of its computation, and 
the deductions properly allowabie to the taxpayer, the taxes to be 
paid a retaliating state by a corporation of the state retaliated 
against should be so computed as to approximate in amount the 
sum which would be exacted by the state retaliated against from 
a corporation of the retaliating state engaged in the same kind 
of business and doing an approximately equal volume thereof.” 


The decisions, therefor, where the retaliatory type of statute has 
been construed, are to the effect that the particular legislative body 
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intended to exact identical sums, whether they be fees, taxes, licenses, 
or other exactions, and to place the privilege granted by the retaliating 
state on exactly the same footing as the state retaliated against places 
on citizens of the retaliating states. 


June 2, 1953 
TAX REFUNDS 
Intoxicating Liquor 


REQUESTED BY: Nebraska Liquor Controi Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Is a wholesaler entitled to credit and replacement 
of stamps on spirituous liquor, under the provisions 
of Section 53-161, R. S. Nebr., 1943, as amended 
in 1951, where such liquor has been sold to and 
paid for by a retailer and then returned by the 
retailer to the wholesaler, who then returns it to 
the distiller, where the only reason given for the 
return is the fact that the same brand is available 
with more years of age? 


CONCLUSION: No. 


Section 53-161, R. S. Nebr. 1943, as amended in 1951, provides as 
follows: 


“Payment of the tax provided for in section 53-160 shall be 
evidenced by tax stamps to be affixed to each original package 
of alcoholic liquor for use in this state. It is the duty of each 
manufacturer and distributor at wholesale before delivery of any 
alcoholic liquor to a licensed purchaser to affix a stamp or stamps 
firmly to each original package at the rate of gallonage provided 
for in such section, in such amounts as the contents of each original 
package bears to one gallon, subject to all the conditions of sec- 
tions 53-151 to 53-159; Provided, that the commission may, by 
rule, require that such tax stamps be affixed to each original 
package of alcoholic liquor at the place of manufacture where 
such original package is manufactured or filled; provided further, 
that the commission shall also by rule: 


(1) Permit the cancellation of attached stamps by the man- 
ufacturer or distributor; (2) allow credit for, and replace attached 
stamps which have been canceled by the manufacturer or dis- 
tributor pursuant to authority granted by the commission; (3) 
allow credit and replacement of stamps for any distributor when 
such stamps have been (a) destroyed or damaged to such extent 
they are not useable; (b) attached to liquor shipped out of this 
state for sale and consumption outside of the state; or (c) at- 
tached to liquors returned to the manufacturer for credit, sub- 
stitution, or replacement; and (4) allow exchange of stamps of 
one denomination for another.” 


The applicable part of this section is sub-section 3 (c), which 


provides in effect that the Commission shall allow credit for, and 
replace, state stamps which have been attached to liquors returned 
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by a wholesaler or distrbutor to the manufacturer, for credit, substi- 
tion or replacement. The question resolves itself into whether or not 
such refunds should be allowed after the liquor has been sold to a 
retailer, for use and consumption in Nebraska. 


Section 53-160, R. S. Neb. 1943, as amended in 1951, provides that 
the state tax on liquor is imposed on the manufacturer or distributor 
for “the privilege of engaging in business’ as such manufacturer or 
distributor, and should be imposed on such liquor that is “imported 
for sale in this state’. 


Section 53-161, R. S. Nebr. 1953, as amended in 1951, also pro- 
vides that the tax stamps shall be affixed to packages intended “for 
use in this state”. 


It is submitted that when the sale to the retailer is completed, the 
entire transaction has been consummated, and that the liquor was 
actually sold for use and consumption in this state. In Glenmore Dis- 
tilleries Co. Inc. v. Department of Revenue, 131 SW 2nd 460, (Ky.) a 
distiller filed suit for refund of the five cents a gallon State production 
tax. The tax was on the “manufacturing, selling and transporting” 
of distilled spirits. The whiskey was destroyed by fire soon after 
being placed in barrels for aging. The court held that the whiskey 
had been “manufactured” and that the transaction was completed, 
although no sale or transportation had taken place, and that, in effect, 
no refund should be made. It seems to us that this case is authority 
for the proposition that where certain transactions or processes have 
been completed upon which a tax is based, no refund should be made 
unless it clearly appears that the transaction in question is specifically 
included in a tax refund statute. 


It is generally agreed that a person who has paid a liquor tax 
is not entitled to a refund of such tax unless a statute gives him 
that right, and in such cases the burden of proof is on the wholesaler 
or taxpayer, to show that refund should be made. 48 C. J. S. 319; 
Rathjen Brothers Inc. v. Collins et al, 123 Pac. 2nd 930 (Calif.); Glen- 
more Distilleries Co. Inc. v. Department of Revenue, supra. 


The Supreme Court of Nebraska has held that statutes providing 
for tax exemption are to be strictly construed and that the scope of 
the exemption cannot be extended by implication or construction. Es- 
tate v. Robinson, 138 Neb. 101, 292 N. W. 48, 61 C. J. Sec. 391-392-395- 
396. 


Section 53-161, R. S. Nebr. 1943, originally provided that the Com- 
mission could by rule allow refunds for cancelled or destroyed stamps. 
Rule No. 34, which was adopted as a result of this grant of authority, 
permitted refund of stamps in case of obsolete and unused stamps and 
on liquor shipped out of the state. The 1951 amendment provided 
additional situations where the tax could be refunded by the issuance 
of new stamps, but the section is silent on returns originating from a 
retailer, 


In construing this amendment it is necessary to determine as 
nearly as possible the intent of the Legislature. Hubbell Bank v. Bryan, 
124 Nebr. 51, 245 N. W. 20. The Nebraska Supreme Court, in the case 
of Kearney County v. Hapeman, 102 Neb. 550, 167 N. W. 792, estab- 
lished the following rule in determining the intent of the Legislature. 


“In construing a statute the legislative intent is to be gathered 
from the necessity or reason for its enactment, and its several 
provisions should be construed together, in the light of the general 
objects and purposes of the act, so as to give effect to the main 
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intent, although thereby particular provisions are not construed 
according to their literal reading. That which is implied is as 
much a part of the statute as that which is expressed. When the 
literal enforcement of a statute would result in absurdity, the 
courts will assume that such consequences were not intended. 
People v. City of Chicago, 152 Ill. 546.” 


The “reason for its enactment” can be determined somewhat from 
the evidence given at the hearing on the 1951 amendment. An in- 
vestigation of the minutes of the Committee on Banking, Commerce 
and Insurance, which considered this bill on February 22, 1951, shows 
that there was a demand and need for replacement of stamps for 
liquor “not salable”, liquor “sold in other states”, and to reimburse 
wholesalers in case of “leakage, fire theft, or floods”. 


The introducer of the bill stated in effect that the amendment was 
intended to follow Federal laws and regulations in similar cases. How- 
ever, a survey of the Federal laws and regulations leads to the con- 
clusion that the return of alcoholic liquor to a wholesaler by a retailer, 
under the conditions involved here would be illegal. Section 5D of the 
Federal Alcohol Administration Act, provides that such returns shall 
be unlawful, except returns made “for ordinary and usual commercial 
reasons arising after the merchandise has been sold”. This phrase has 
been interpreted in AT Circular No. 949, issued November 20, 1947, 
and such returns are limited to transactions involving: 


“(1) the return of merchandise which is found, upon exami- 
nation, to be otherwise than as represented at the time of sale, 
(2) the return of merchandise which may no longer be lawfully 
sold, or (3) the return of merchandise because of the termination of 
a license or permit.” 


If the Legislature intended that this section should conform to 
Federal laws and regulations, and if the transaction in question results 
in a direct violation thereof, it could hardly be contended that the in- 
tent of the Legislature was to cover this type of situation. 


It has previously been said that if a literal enforcement of the 
statute would result in absurdity, the courts would assume that such 
consequences were not intended. Kearney County v. Hapeman, supra. 
It should be born in mind that large quantities of whiskey of advanced 
age have become available in recent years. Assuming this to be correct, 
it is conceivable that unlimited numbers of retailers will exchange 
present stocks for whiskey with more age. If the wholesalers were 
allowed credit and refund of stamps in such transactions, a state of 
confusion would most certainly exist. The allowance of refunds for 
all liquor returned to a distillery, for substitution or replacement, re- 
gardless of the source of such liquor, or the reasons for the return of 
such liquor, could easily lead to a state of absurdity. 


We should also point out at this time that there has been a 
marked difference of opinion as to whether or not the 1951 amendment 
to Section 53-161, R. S. Nebr., 1943, provided for any additional re- 
funds or replacement of stamps except where the tax has been paid 
on exempt liquors, or where the stamps have been spoiled or destroyed. 
Report of Attorney General of Nebraska, 1951-1952, Pages 142 and 358. 


From the foregoing we must conclude as follows: 
(1) That the legislature intended that the tax should be paid on 


liquor sold for consumption in Nebraska, and that a sale of liquor from 
a wholesaler to a retailer is final, as far as the state tax is concerned, 


—138— 


unless such liquor is not as represented at the time of sale, or unless 
it is in such condition that it cannot be legally sold. 


(2) That the Legislature in enacting the 1951 amendment to 
Section 53-161, R. S. Nebr. 1943, did not intend to allow a refund of 
taxes to the wholesaler on merchandise returned to him by a retailer, 
where the only reason for the return is a change of age of the par- 
ticular brand involved. 


June 5, 1953 
INTOXICATING LIQUOR 
Necessity for Notice of Hearing on Application for Off Sale Beer License 


REQUESTED BY: Frederick H. Wagener, Lancaster County Attorney, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Is it unlawful for a city council or village board to 
have a hearing on an application for a license for 
the sale of beer for consumption off the premises 
only, at any time after the application is filed, and 
without publishing any notice of such hearing? 


CONCLUSION: Wes 


The procedure for making applications for licenses, and the issu- 
ance thereof, is controlled by the provisions of Sections 53-120 to 53-150, 
inclusive, R. S. Nebr. 1943. We are unable to find in these sections 
any requirement for publication of notice of the hearing on an applica- 
tion for an off sale beer license. 


Section 53-132, R. S. Nebr. 1943, requires publication of a notice of 
hearing, but the Supreme Court of Nebraska has said that this sec- 
tion pertains, to the issuance of a Class C license. Hanson v. Gass, 130 
Neb. 685, 267 N. W. 403; State ex rel. Smith v. Nebraska Liquor Control 
Commission, 152 Nebr. 676, 42 N. W. 2d 297. 


We are also unable to find any requirement that this type of hear- 
ing be held at or within any specified time after the filing of the applica- 
tion. 


We are of the opinion therefore that upon the filing of an applica- 
tion for an off sale beer license, the city council or village board may 
hold a hearing thereon at any time, and may do so without first pub- 
lishing a notice of such hearing. 
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June 8, 1953 


STATE DEPARTMENT OF HEALTH 


Right to Permit Persons to Practice Medicine and Surgery Pending 


REQUESTED BY: 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Issuance of License 


Husted K. Watson, Director, Bureau of Examining 
Boards, State Capitol, Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


1. A person licensed to practice in another state 
applies for a license in Nebraska by reciprocity 
and is eligible if he obtains a Certificate of Ability 
in the Basic Sciences. Is he eligible to practice 
medicine and surgery in Nebraska during the period 
that his application is pending and before his li- 
cense has been issued, upon the assumption of re- 
sponsibility for his practice by a duly licensed 
physician by making such certificate of responsi- 
bility as shown by the form hereto attached? 


2. Assume the same facts as in question No. 1, but 
assume further that the applicant for license has 
failed in his examination for a Certificate of Abil- 
ity in the Basic Sciences. Is such applicant eligible 
to practice medicine and surgery in Nebraska pend- 
ing the time of his retaking this examination if a 
duly licensed physician will assume responsibility 
for the applicant’s practice during such period by 
executing the form of certificate of responsibility 
hereto attached? 


38. An applicant for a license is a graduate of an 
accredited medical college, has a Nebraska Certifi- 
cate of Ability in the Basic Sciences, and has taken 
the Nebraska examination in medicine and surgery. 
Is this applicant eligible to practice medicine and 
surgery in Nebraska pending the issuance of his 
license upon assumption of responsibility for his 
practice by a licensed physician by executing such 
einen of responsibility as the form hereto at- 
tached? 


4. Does the fact that an agreement or assumption 
of responsibility, commonly referred to as a proc- 
torship, exists make permissible the condition of 
practice other than as outlined in section 71-1,103, 
R. R. S., 1943? 


5. Under existing Nebraska Statutes is the afore- 
mentioned agreement of proctorship permissible or 
advisable? 


1. Such person may practice during this period 
under the supervision of a licensed physician if his 
services are rendered gratuitously and in accord- 
ance with the provisions of section 71-1,103 R. R. S., 
1943, but not otherwise. 
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2. The answer to question No. 1 applies to ques- 
tion No. 2 as well. 


3. The answer to question No. 1 applies to ques- 
tion No. 3 as well. 


4. No. The agreement must be in accordance with 
the conditions prescribed by section 71-1,103, sub- 
section (4). 


5. Such agreement is permissible if it meets the 
conditions prescribed by section 71-1,103, but not 
otherwise. It is for the physician to determine 
whether or not it is advisable. 


Since all of the questions which you propound relate to the legality 
of the practice known as “proctorship” whereby a physician and surgeon 
duly licensed to practice in Nebraska executes a “Certificate of Proctor- 
ship” whereby he agrees to be solely responsible for the acts of a per- 
son who has applied for a license to practice medicine and surgery in 
Nebraska, and agrees that such person shall practice only under the 
physician’s direction and sponsorship, on which condition permission 
is granted to such applicant to practice medicine and surgery in Ne- 
braska pending the consideration of his application and the granting 
of his license, I shall begin by making a few general observations as 
to the laws governing this subject. 


Section 71-102 R. R. S., 1943, provides: “‘No person shall engage 
in the practice of medicine and surgery .... . as defined in this act, 
unless he shall have obtained from the Department of Health a license 
for that purpose.” 


Section 71-1,102 R. R. S., 1943, defines the practice of medicine and 
surgery, section 71-1,103 R. R. S., 1943, provides that certain classes of 
persons shall not be construed as practicing medicine and surgery. 
Among these excepted classes of persons are: “(4) students of medi- 
cine and surgery who have completed at least two years’ study in an 
accredited school and who gratuitously prescribed for and treat disease 
under the supervision of a licensed physician or while serving an in- 
ternship in an accredited hospital;” etc. The other exceptions noted in 
the statute have no application to the questions you have asked. 


In your questions numbered 1, 2, and 3. it is assumed that the per- 
son applying for a license in Nebraska has studied medicine and sur- 
gery in an accredited school and has completed at least two years’ study 
in such school. It is also assumed that prior to the time that he ac- 
tually receives his license to practice in the state of Nebraska, he is 
practicing only under the supervision of a licensed physician. The ques- 
tion then remains as to whether he also prescribes for and treats diseases 
gratuitously. 


The term “gratuitously” is defined by Funk and Wagnalls New 
Standard Dictionary as “without cost; gratis.” This is also the mean- 
ing of the word as judicially interpreted. See Johnson v. Johnson, 141 
Neb. 239, 3 N. W. (2d) 414. As the term is used in section 71-1,103, 
R. R. S., 1943, we interpret to mean that the services must be furnished 
free of cost and that neither the student nor the physician under whose 
supervision the student is practicing may charge or receive compensation 
for such services. Provided the services are thus gratuitously fur- 
nished, we believe that these so-called “proctorship” agreements are 
legal, but not otherwise. 
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Referring to your 4th question, we find no provision of the statute 
aside from the provision of section 71-1,103 above quoted which author- 
izes such an agreement or assumption of responsibility as is contem- 
plated in the so-called “proctorship” agreements. Of course, such an 
agreement cannot in any way extend or expand the right to practice 
medicine and surgery without a license beyond the provisions pre- 
scribed in section 71-1,103. A person otherwise ineligible to practice 
medicine and surgery in Nebraska, cannot become eligible to practice 
merely by entering into a proctorship agreement with a licensed physi- 
cian. He must meet the conditions prescribed in section 71-1,103, which 
include completion of at least two years’ study in an accredited school 
of medicine and surgery and that his medical services shall be fur- 
nished gratuitously. Under no other conditions is such an arrangement 
legal. 


Your 5th question asks if such proctorship agreements are permis- 
sible or advisable. They are permissible when they meet fully with 
conditions of the law as prescribed in section 71-1,103, subsection (4), 
but not otherwise. As to their advisability, that is a matter for the li- 
censed physician to determine for himself before entering into an agree- 
ment to become liable for the acts of an unlicensed person who un- 
dertakes to treat diseases under the physician’s supervision. Under 
such agreement the physician could probably be held liable in dam- 
ages for any incompetence or malpractice of the student in the treat- 
ment of diseases or injuries just as fully as though the student’s acts 
were his own. The physician enters into such agreement at his own 
risk and it is his duty to provide such supervision as will protect the 
public from the incompetence, mistakes or carelessness of the student 
practicing under his supervision. 


Answering specifically your questions in the order in which they 
are asked, I would say: 


1. Such person may practice under the supervision of a 
licensed physician if his services are rendered gratuitously and in 
accordance with the provisions of section 71-1,103, subsection (4), 
but not otherwise. 


2. The answer to question No. 1 applies also to question No. 2. 
3. The answer to question No. 1 applies also to question No. 3. 


4. No. The agreement must be in accordance with the con- 
ditions prescribed by section 71-1,103, subsection (4). 


5. Such agreement is permissible if it conforms to all the con- 
ditions prescribed by section 71-1,103, but not otherwise. The ad- 
visability of such an agreement must be determined by the physi- 
cian who contemplates entering such an agreement, but he should 
recognize the fact that under such agreement he becomes personally 
liable for the incompetence, mistakes and neglect of the student 
under his supervision as fully as though they were his own. 
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June 12, 1953 
MOTOR VEHICLES 


Revocation of Driver’s License Under Point System Provided in 
L. B. 166 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and _ Irrigation, 


Building. 
OPINION BY: Clarence S. Beck, Attorney General; 

Clarence A. H. Meyer, Deputy Attorney General. 
QUESTIONS: 1. If the Department properly notifies an individ- 


ual of the revocation of his license as provided in 
Section 3 of L. B. 166, but the individual fails to 
return his license, and subsequently refuses to sur- 
render such license to a peace officer or authorized 
representative of the director of the Department, 
as provided in the Act, under what penalty sec- 
tion would a prosecution be commenced? 


2. Section 2 of the Act requires the Director to 
revoke the license of an individual for a period of 
one year upon the accumulation of a total of 12 
or more points, but would the department be com- 
pelled to restore his driving privileges under Sec- 
tion 6 if the individual furnishes proof of financial 
responsibility, even though the one year period of 
revocation has not expired? 


CONCLUSIONS: 1. There could be no prosecution, since refusal is 
not declared unlawful, and no penalty is provided. 


2. Yes. 


Section 2 of L. B. 166 provides the circumstances under which the 
Director of the Department of Roads & Irrigation may revoke a driv- 
er’s license, and Section 3 requires the director to notify the individual 
of such revocation within 24 hours. The latter section then goes on to 
provide that: 


“If any person shall fail to return his license to the director 
as demanded, the director shall forthwith direct any peace officer 
or authorized representative of the director to secure possession 
of such license and return the same to the director. * * *,” 


Under the foregoing language if an individual fails to return his 
license, the only action authorized is to direct a peace officer or repre- 
sentative of the department to “secure possession of such license.” If 
the individual fails or refuses to surrender the license to the officer 
or representative, no prosecution could be initiated on account of such 
failure or refusal for the reason that such action is not declared to be 
unlawful by the act, and no penalty is provided, and in this state, “no 
person shall be punished for an offense which is not made penal by 
the plain import of the words, upon pretense that he has offended 
against its spirit.” (Sec. 29-106, R. R. S.) However, the individual 
whose license was revoked could still be prosecuted under those cir- 
cumstances for driving while his license was revoked, even though he 
had failed or refused to surrender his license. We recognize that en- 
forcement would be difficult in such situations. 
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Proceeding to your second question, Section 2 of the Act provides 
in part that such revocation of license, “shall be for a period of one 
year * *.? However, Section 6 of the Act provides: 


“Any license, revoked under the provisions of this act, shall 
remain revoked unless or until such person shall give and main- 
tain for three years proof of financial responsibility, as required 
by section 60-525.” 


Under the terms of that section, the period of revocation of an 
individual’s license would terminate as soon as he filed the required 
proof of financial responsibility, even though only one or two days 
of the period of revocation had expired. We are compelled to this con- 
clusion by virtue of principles of statutory construction which are 
well settled in this state. Although we may have personal knowledge 
that the Legislature intended that revocation should continue for at 
least a year, and thereafter until proof of financial responsibility was 
provided, such is not the language of the statute. The language is 
plain and ambiguous, and leaves no room for construction, and in 
such situations the intent of the Legislature will be determined by the 
courts from the language of the act itself. (Cross v. Theobald, 135 
Neb. 199, 280 N. W. 841: State v. Young, 153 Neb. 395, 44 N. W. 2d 806; 
Smith v. Liquor Control Commission, 152 Neb. 676, 42 N. W. 2nd 297). 


June 11, 1953 
COUNTY ATTORNEY 
Right to Waive Inheritance Tax Appraisal 


INHERITANCE TAX 
Basis for Valuation of Property Held in Joint Tenancy 
REQUESTED BY: John H. Keriakedes, County Attorney, Rushville, 


Nebraska, 
OPINION BY: Clarence S. Beck, Attorney General; 

C. C. Sheldon, Assistant Attorney General. 
QUESTIONS: (1) Does a county attorney possess authority to 


enter into a stipulation dispensing with a separate, 
independent inheritance tax appraisal and con- 
senting that the values as fixed by the regular 
estate appraisers shall be the basis for computation 
of inheritance tax? 


(2) What is the proper basis for valuation of 
property held in joint tenancy, for inheritance tax 
purposes? 


CONCLUSIONS: (1) Yes. 


(2) Valuation of property held in joint tenancy, 
for inheritance tax purposes, is determined accord- 
ing to the proportionate contribution to the con- 
sideration for such property by the decedent and 
the survivor for respectively. 


(1) In considering your first question, two principal inquiries 
are presented: First, the nature of the rights or privileges which are 
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waived by virtue of a stipulation dispensing with a special inheritance 
tax appraisal and consenting to the use of values fixed by the regular 
estate appraisers as the basis for computing inheritance tax; and, 
second, the authority of a county attorney to enter into such a stipula- 
tion. 


The decision as to whether or not an inheritance tax appraiser 
shall be appointed is a matter left to the discretion of the county 
judge. Section 77-2019, R. R. S. The appointment of such an ap- 
praiser does not exist as a matter of absolute right on the part of any 
interested party. Therefore, strictly speaking, all which is being waived 
in that regard is the privilege of making application for the appoint- 
ment of an appraiser. However, in consenting that the valuations 
arrived at by the regular appraisers shall be considered as the basis 
for inheritance tax computation, the right to make any further inquiry 
or to offer any further evidence as to the value of the property of 
the decedent is waived. 


Generally speaking, any right or privilege may be waived. How- 
ever, waiver cannot be allowed to operate in a manner contrary to 
public policy. 56 Am, Jur. #4, pp. 105, 106. Nor can an attorney, by 
virtue of his general authority as such, bind his client by any act 
which amounts to a surrender or waiver of any substantial right of 
the client; and, in the absence of ratification or something which 
amounts to estoppel, the client will not be barred from denying the 
authority of the attorney to have so acted. 5 Am. Jur. #70, p. 300. 
In this connection, we are of the opinion that the authority of an attor- 
ney representing a governmental body is not fundamentally different 
than that of an attorney representing a private client, with respect to 
the matter of waiver, except to such extent as the matter may be 
controlled by statute. 


The statutes provide, in substance, that the county attorney shall 
represent the state and county in all legal matters in which the state 
or county may be a party or have an interest. There is no express 
statutory provision relating to the power of a county attorney to waive 
rights or privileges of the state or county; and, consequently, a deter- 
mination of the nature and extent of such power must be gained from 
general principals of law. The powers and duties of a public officer 
are not strictly limited to those expressly provided for by statute, 
unless the applicable statute so declares; but, rather, a public officer 
may do and perform such acts as are reasonably incidental to and 
0. wathin: the scope of his express statutory powers. 43 Am. Jur. 

250, p. 69. 


We have found no reported decision involving the powers of a 
county attorney or other public counsel to enter into a stipulation of 
the nature involved in this inquiry. However, the general nature and 
extent of the inherent discretionary powers of such officials has been 
the subject of frequent litigation, the decisions in which are of some 
aid, by way of analogy, in arriving at our opinion herein, 


Courts have consistently declared that a state Attorney General 
has no authority to waive the immunity of the state from suit. Mc- 
Shane v. Murray, et al., 106 Neb. 512, 184 N. W. 147; anno: 42 A. L. R. 
1484, # VIII(a). 


In City and County of San Francisco, v. LeRoy, 138 U. S. 656, 
34 L. Ed. 1096, the record disclosed that the City of San Francisco 
had an interest in certain real estate. However, in a quiet title action 
to which the city had been made a party, the attorney for the city 
entered a disclaimer of any right, title or interest on the part of the 
city and consented that the plaintiffs might take judgment in accord- 
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ance with the prayer of their petition. In holding the action of the 
attorney to be a nullity, as a result of which the city was not estopped 
to assert its rights in the property, the court declared: 


“Whatever authority the attorney for the City and County 
may have to conduct its ordinary litigation, he had none to relin- 
quish rights reserved for the benefit of the public * * *.” 


However, it has frequently been held that the conduct of litiga- 
tion, including the right to dismiss or enter nolle prosequi to any crim- 
inal proceeding, is a matter resting within the discretion of the county 
attorney. 22 C. J. S. #457(c), p. 707; Lizotte v. Dloska, 200 Mass. 327, 
86 N. E. 774; Gray v. District Court, 42 Colo. 298, 94 Pac. 289. The 
reasoning upon the basis of which such discretion has been found to 
exist is well expressed in the following language from the opinion 
in Lizotte v. Dloska, supra. 


“The district attorney had the absolute power to enter a nolle 
prosequi upon his official responsibility, without the approval or 
intervention of the court. He alone is answerable for the exer- 
cise of his discretion in this respect, It is presumed that he will 
act under such a heavy sense of obligation for the enforcement 
of the law and sensitive consciousness of important public duty 
that no wrongful act will be committed.” 


Similarly, the Nebraska court has recognized the existence of a 
broad range of discretion which is reposed in a county attorney. 
Quoting from the opinion in Rickley v. State, 65 Neb. 841, 91 N.W. 867: 


“This statute (referring to what is now Sec. 23-1202, R. S.) 
gives to the county attorney full control of the case * * He 
calls such witnesses as he pleases; he controls all offers of evidence; 
he saves an exception to the rulings of the court, or not, at his 
pleasure * * ¥*,” 


Of course, the discretionary powers of the county attorney with re- 
spect to the conduct of criminal proceedings are equally applicable 
to the conduct of civil proceedings in which the state or county has 
an interest. 


We have found no opinion or text material in which there has 
been any attempt to specifically classify matters which may or may 
not be waived by public attorneys. However, we believe that a gen- 
eral classification can be made on the basis of procedural rights or 
privileges, as opposed to substantive rights or privileges. It is our 
opinion that, as a general proposition, public attorneys may waive 
procedural rights or privileges, but may not waive substantive rights 
or privileges; subject, of course, in all events, to express statutory 
authority or directions to the contrary. 


In entering into a stipulation of the nature here involved, the 
county attorney is not relinquishing any substantive rights of the 
government which he represents. It is not as though the county 
attorney were attempting to waive or relinquish the right to impose 
and collect the tax, which clearly would involve a substantive right 
the waiver of which is beyond the authority of the county attorney. 
Nor could such a stipulation be said to contravene public policy or 
morals. In the absence of anything which would serve to put him on 
inquiry as to the veracity of the valuations as fixed by the regular 
appraisers, certainly a presumption of accuracy and regularity attaches 
to the findings of such appraisers. 
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A principle which would deny to the county attorney the right to 
enter into such a stipulation would, if carried to its logical extreme, 
preclude a county attorney from doing such things as waiving a pre- 
emptory challenge in the selection of a jury, waiving foundational 
matters incidental to the reception of evidence, waiving the right to 
cross-examine a witness during the course of trial, stipulating to 
agreed statements of fact, waiving arguments to the court or jury, and 
so on, ad infinitum. We believe that the inherent discretionary pow- 
ers of a county attorney are not confined to any such narrow inter- 
pretation. 


Accordingly, it is our opinion that the waiver of a separate, inde- 
pendent inheritance tax appraisal and consent to the use of valuations 
returned by the regular estate appraisers for inheritance tax purposes 
does not constitute a waiver or relinquishment of any substantive right 
or privilege of the state or county; and that it is within the power of 
a county attorney, if he sees fit in the exercise of his sound official 
discretion, to enter into a stipulation to such effect. 


(2) The basis for valuation of property held in joint tenancy, for 
inheritance tax purposes, is governed by Section 77-2002(4), R.S. Supp. 
1951. Valuations for inheritance tax purposes is determined according 
to the source and nature of the consideration for which the jointly held 
property was acquired. If the decedent furnished the entire considera- 
tion with which the property was acquired, either directly or indirectly, 
the full value of such property is subject to inheritance taxation. How- 
ever, if the survivor contributed all or a part of the consideration, the 
property is exempt from inheritance taxation in the same proportion 
to the entire value thereof as the amount of contribution by the sur- 
vivor bears to the total consideration with which the property was ac- 
quired. If the property was acquired by the joint owners as a gift or 
by inheritance, the value should be apportioned equally between the 
two owners, with the result that one-half of the value of the property 
would be subject to inheritance taxation. Therefore, in the situation 
presented by your opinion request, it cannot be stated categorically that 
only one-half of the value of the certificates of deposit, bank accounts 
and government bonds is a proper basis for computation of the inheri- 
tance tax due with respect to such property, which was owned jointly 
by the decedent and the surviving spouse. In the event the decedent 
and the surviving spouse each contributed one-half of the consideration 
with which such property was acquired, or in the event such property 
was acquired by gift to or inheritance by the decedent and the surviv- 
ing spouse, but only in such events, one-half of the value of the prop- 
erty is a proper basis for computation of inheritance tax. In all other 
events, as stated above, the inheritance tax should be computed upon 
the same proportion of the full value of such property as the amount 
of contribution thereto attributable to the decedent bears to the total 
consideration with which such property was acquired. 


June 12, 1953 
ADMINISTRATIVE AGENCIES 
Public Hearing on Rules Change 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, Fores- 
tation and Parks Commission, State Capitol Build- 
ing. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
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QUESTION: Do the provisions of L. B. 74 require a public hear- 
ing before the Game, Forestation and Parks Com- 
mission indicate a preference for one of several 
possible migratory waterfowl hunting season, where 
that preference is generally granted? 


CONCLUSION: No. The preference does not have the office of a 
rule, and must first be adopted by the Secretary 
of the Interior and approved by the President. 


You state that the Fish and Wildlife Service of the Department 
of Interior each year sends a list of possible dates for the hunting of 
migratory waterfowl in the State of Nebraska. This list is marked 
“strictly confidential.” The Nebraska Game Commission has always 
chosen a date most acceptable to it from this list and informed the 
Fish and Wildlife Service of its choice. In the past the choice made 
by the commission has been granted. Your question asks whether L. B. 
74, Laws of 1953, governing administrative agencies and requiring 
public hearings before any rule is adopted, amended or repealed, re- 
quires that a public hearing be held before the commission chooses 
one of the dates listed and informs the Fish and Wildlife Service? 


We are of the opinion that it does not so require. Title 16, section 
703 to 710 U. S. C. A., is the Migratory Bird Treaty Act. Section 704 
provides that the Secretary of Interior is authorized and directed, 
among other things, to determine when hunting of migratory birds will 
be allowed, “and to adopt suitable regulations permitting and govern- 
ing the same, in accordance with such determinations, which regula- 
tions shall become effective when approved by the President.” 


In other words, there is no rule adopted, amended or repealed 
within the meaning of L. B. 74 at the time that the commission indi- 
cates a preference of possible seasons. The rule must first be adopted 
by the Secretary of the Interior and approved by the President. 


June 12, 1953 
COUNTIES 
Erection of Court House—Advertising for Bids 


REQUESTED BY: Raymond B. Morrissey, County Attorney, Tecum- 
seh, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General. 
Homer L. Kyle, Assistant Attorney General. 

QUESTION: How long must a county advertise for bids before 
entering into a contract for the erection of a court- 
house? 

CONCLUSION: The law does not require a county board to ad- 


vertise for or receive competitive bids for the 
erection of a county courthouse. 


It is the duty of the county board to erect or otherwise provide 
a suitable courthouse. Section 23-120, R. R. S., 1943. 


We are unable to find any statutory provision, however, which 
requires the county board to advertise for bids before entering into a 
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contract for the erection of a courthouse. Section 23-324.05, R. R. S., 1943, 
provides that all contracts for supplies, materials, equipment and con- 
tractual services shall be based, wherever feasible, on competitive bids, 
and provides that such bids shall be solicited by public notice inserted 
in a legal newspaper of general circulation in the county at least one 
time and at least five days before the final date of submitting bids. 
It is our opinion, however, that the provisions of Section 23-324.05 do 
not apply to contracts for the erection of a courthouse or other county 
building, but only to such “supplies, materials and equipment” as are 
defined in Section 23-324.03, R. R. S., 1943. 


The general rule appears to be that the advertising for competi- 
tive bids for construction of courthouses and other county buildings is 
not necessary unless there is a constitutional or statutory mandate re- 
quiring it. 20 C. J. S. 1019, sec. 183. There being no such constitutional 
or statutory mandate in this state, it is our opinion that the county 
board is not required to advertise for and receive competitive bids 
for the erection of a courthouse, 


June 16, 1953 
CRIMINAL LAW 
Issuing Insufficient Fund Check Through Agent 


REQUESTED BY: Clifford H. Phillips, County Attorney, Webster 
County, Red Cloud, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: Will the following statement of facts support a 


prosecution under section 28-1213 R. R. S. 1943: A 
was doing business under the firm name of A 
Produce Company. B, an employee, had general 
authority to buy eggs and write checks upon A 
Produce Company. A called C by telephone and 
purchased 100 cases of eggs. His employee, B, gives 
a check in payment of the eggs, signed A Produce 
Company by B. The check was returned because 
of insufficient funds? 


CONCLUSION: Under these facts A can be prosecuted as a prin- 
cipal. B, also can be prosecuted if it can be shown 
that at the time the check was given, he had 
knowledge of the fact that there were insufficient 
funds or insufficient credit at the bank for the 
payment of the check, 


Section 28-201 R.R.S. 1943 provides: 


“Whoever aids, abets or procures another to commit any of- 
fense may be prosecuted and punished as if he were the principal 
offender.” 


Section 28-1213 states in part: 


“Any person who, with intent to defraud, shall make or draw, 
utter or deliver any check, draft, assignment of funds or order for 
the payment of money upon any bank, cooperative credit associa- 
tion or other depository knowing, at the time of such making, 
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drawing, uttering or delivering, that the maker or drawer has not 
sufficient funds in, or credit with, such bank, cooperative credit 
association or other depository for the payment of such check, 
draft, order or assignment of funds in full upon its presentation, 
shall upon conviction be punished as follows:” 


Under statutes almost identical with those above quoted, the Su- 
preme Court of Minnesota held in State v. Billington, (1949) 228 Minn. 
79, 36 N. W. 2nd 393, that if the offense of giving a check without funds 
or credit, with intent to defraud, was committed, the owner of the 
firm on the account of which the check was drawn could be prosecuted 
as a principal although the agent issued the check under general au- 
thority to write checks on the account. 


Our own court does not appear to have passed upon this question 
with reference to the insufficient funds statute, but an analagous situa- 
tion was presented in Carlsen v. State, 127 Neb. 11, 254 NW 744, where 
it was held that Carlsen, the president and active manager of the com- 
pany, was guilty of forgery although the actual forgery was done by 
some clerk pursuant to Carlsen’s orders. The court said: “* * * The 
orders were his. That they were carried out by some clerk (who is not 
charged) does not relieve him. * * *” We believe that the same ruling 
must apply in the case which you have presented and that A, who 
made the purchase and authorized his employee to issue the check, 
may be charged as a principal under section 28-1213. 


If, at the time the check was issued, B had knowledge of the facts 
and issued the check with the intent to defraud C, B can also be prose- 
cuted as a principal under this section. 


June 23, 1953 
MOTOR VEHICLE DEALER’S LICENSE 
Surety Bond 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and _ Irrigation, 
Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: In view of new legislation which increased the 
amount of bond required of a motor vehicle dealer, 
should the motor vehicle dealer who, on January 
1, filed a $2500 bond in conformance with the stat- 
ute as it then existed, now be required to file addi- 
tional bond in order to meet with the requirements 
of the new law? 


CONCLUSION: No. 
Section 60-619, R. R. S. 1943, contains the following: 


“Applicants for a motor vehicle dealer’s license or for a used 
motor vehicle dealer’s license shall, at the time of making applica- 
tion, furnish a corporate surety bond in the penal sum of twenty- 
five hundred dollars on a form to be prescribed by the Attorney 
General of the State of Nebraska.” 
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L. B. 466, passed by the 1953 Legisiature and signed by the Gov- 
ernor, alters the above statute to the extent that it increases the amount 
of the required surety bond from twenty-five hundred dollars to ten 
thousand dollars. This law did not contain the emergency clause, and 
therefore goes into effect on September 14. You inquire whether at 
that date, those already licensed dealers should be required to increase 
their bond to the amount contained in the new Act. 


The new act (L. B. 466), like the old one, says the dealer shall fur- 
nish such bond “at the time of making application” for a motor vehicle 
dealer’s license. Since motor vehicle dealer’s licenses expire on each 
January 1, all motor vehicle dealers are required to apply annually for 
a new license on that date. 60-607, R. R. S. 1943. We feel, therefore, 
that the legislature, by including the language emphasized above, in- 
tended that all dealers already licensed be required to increase their 
bond only when they applied for a new license on the forthcoming 
January 1. 


To say otherwise would result in a rather impractical construction 
of the law. It would require that all dealers, on September 14th (the 
effective date of the act), increase their bond to $10,000, to last until 
January 1, (a period of three and one half months), when they will be 
required to apply again for a license and file another bond for $10,000. 


Also. to hold otherwise would produce a result which would in 
some sense make the law retroactive. The courts have shown con- 
siderable hostility to retroactive legislation, and therefore, faced with 
two possible constructions, one of which would make the law operate 
retroactively, we would choose the other. 


In view of these considerations, we would advise that dealers al- 
ready licensed should not be required to increase their bond to conform 
with the new law. 


June 19, 1953 
MOTOR VEHICLES 
Safety Glass 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and _ Irrigation, 
Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Do plastic materials, not composed of glass, but 
containing all the requirements set out in Section 
39-7,102, R. R. S. 1943, constitute “safety glass” as 
defined in that statute? 


CONCLUSION: Yes 


Section 39-7,100 and 39-7,101, R. R. S. 1943, require vehicles to be 
equipped with “safety glass.” Section 39-7,102, R. R. S. 1943, defines 
“safety glass” as follows: 


“The term ‘safety glass’ as used in sections 39-7,100 to 39- 
7,104 shall be construed to mean any product composed of glass or 
such other or similar products as will successfully withstand dis- 
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coloration due to exposure to sunlight or abnormal temperatures 
over an extended period of time, and is so manufactured, fabri- 
cated or treated as substantially to prevent or reduce in comparison 
with ordinary sheet glass or plate glass, when struck or broken, 
the likelihood of injury to persons.” 


You inquire whether plastic materials which meet all the above 
listed qualifications, though they are not made of glass, could be used 
in equipping automobiles without violating the requirements of 39-7,100 
and 39-7,101, supra. We would advise that they could. 


We call your attention to the specific language of 39-7,102, which 
says, “ * * * composed of glass or such other or similar products * *.” 


In enacting these laws the legislature was interested in requiring 
that the doors, windows, and windshields of motor vehicles be composed 
of a product which will “successfully withstand discoloration due to ex- 
posure to sunlight or abnormal temperatures over an extended period 
of time, and is so manufactured, fabricated or treated as substantially 
to prevent or reduce in comparison with ordinary sheet glass or plate 
glass, when struck or broken, the likelihood of injury to persons.” 


If the plastic material, whether glass or not, meets these require- 
ments, it may be used. 


June 20, 1953 
HIGHWAYS AND BRIDGES 


Liability of State of Nebraska for Maintenance of Highways Constructed 
in Whole or in Part with Federal Funds Appropriated 
for Highway Purposes 


REQUESTED BY: Harold S. Salter, Attorney for Department of 
Roads and Irrigation, Capitol Building, Lincoln, 


Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: What are the duties and liabilities of the State of 


Nebraska under certain agreements entered into 
between the Department of Roads and Irrigation 
and certain counties, for the improvement of sec- 
ondary and feeder roads with the aid of funds 
made available by the Federal Aid Highway Act? 


CONCLUSION: 1. The State must make the necessary preliminary 

survey, prepare all plams and advertise and re- 
ceive bids for the work. Also, the State must fur- 
nish the necessary engineering personnel for the 
supervision and inspection of the construction 
work, the cost of which shall be considered a part 
of the cost of the project. 
2. As to projects S-462(1) and S-462(2), the State 
must pay 50% of the balance of the cost of con- 
struction after the federal share of the cost has 
been deducted. 
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3. If these highways, or any part of them, are or 
become a part of the State Highway System, or are 
paid for in part with state funds, but not otherwise, 
the State must maintain the same. 


You submit, for our consideration, four separate contracts entered 
into between the Department of Roads and Irrigation and certain 
counties; namely, Project No. S-63(2), Holt County; Project No. S-63(2), 
Wheeler County; Project No. S-462(1), Grant County and Project No. 
S-462(2), Cherry County. These agreements all relate to construction 
of highways to be built in part with funds made available by the Fed- 
eral Aid Highway Act. 


By the terms of these agreements the State is required to make 
the necessary preliminary survey, prepare all plans and advertise and 
receive bids for the work. Also, the State must furnish the necessary 
engineering personnel for the supervision and inspection of the con- 
struction work, the cost of which shall be considered as a part of the 
cost of the project. 


Projects No. S-462(1) and S-462(2) further require the State to 
pay 50% of the balance of the cost of construction after the federal 
share of the cost has been deducted. 


Each of these agreements contain a provision that, after comple- 
tion, the project will be maintained by the State “as provided in chap- 
ter 90 of the Laws of 1935.” This reference is to H.R. 365, (Laws of 
Nebraska 1935, p. 310), which amended Section 39-1404, C.S. Supp. 
1933, to read as follows: 


“From and after the passage of this Act, it shall be the duty 
of the Department of Roads and Irrigation to maintain the whole 
of the State Highway System and any additional highways built 
in whole or in part with federal funds appropriated for highway 
purposes which are constructed under the exclusive direction of 
the State Department of Roads and Irrigation, including bridges 
thereon.” 


The above section was again amended at the 1949 legislative ses- 
sion (Laws of Nebraska 1949, p. 307) and is now section 39-604, R.R.S. 
1943, and reads as follows: 


“It shall be the duty of the Department of Roads and Irriga- 
tion to maintain the whole of the state highway system and any 
additional highways built for which actual physical construction 
costs are paid for either in whole or in part with state funds ap- 
propriated for highway purposes which are constructed under the 
exclusive direction of the department, including bridges thereon; 
Provided, that the department shall maintain all highways built in 
whole or in part with federal funds appropriated for highway 
purposes which were constructed under the exclusive direction of 
the department, including bridges thereon, when actual physical 
construction of such highway was commenced on or before August 
27, 1949. *°* *” 


All of these agreements were entered into subsequent to August 
27, 1949. Executive officers have no general authority to contract in 
behalf of the state and the state will not be bound by their contracts in 
excess of the authority conferred by law. State, ex rel. Brownell Build- 
ing v. Cochran, 113 Neb. 846, 205 N.W. 568. 


The 1935 act referred to in these agreements was repealed by the 
1949 amendatory act. The authority of the department to bind the 
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State must be found in laws in effect at the time the contracts were 
entered into. Considering then these agreements in the light of Section 
39-604, R.R.S. 1943, we must conclude that the State cannot assume 
the maintenance of Project No, S-63(2) under the agreements with 
Holt and Wheeler Counties unless this highway is a part of the State 
Highway System. With reference to the highway built pursuant to 
Project No. S-462(1), under agreement with Grant County, and Project 
No. S-462(2), under agreement with Cherry County, the State is re- 
quired to maintain the same since the construction was in part paid 
for by State funds. 


June 24, 1953 
TURNPIKE AUTHORITY 


Not an Executive Department of the State; Members 
Not Executive Officers 


REQUESTED BY: Hon. Robert B. Crosby, Governor of the State of 
Nebraska, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: Can the three members of the Nebraska State 


Turnpike Authority reside anywhere in Nebraska, 
or, is this an executive board, the members of 
which must reside in Lincoln during their term of 
office? 


CONCLUSION: The Nebraska State Turnpike Authority is not an 
executive department within the meaning of Sec- 
tion 1 of Article IV of the State Constitution, and 
members of the Authority may reside anywhere in 
Nebraska, 


Section 1, Article IV, of the Constitution of Nebraska provides: 


“The executive officers of the state shall be the Governor, 
Lieutenant Governor, Secretary of State, Auditor of Public Ac- 
counts, Treasurer, Attorney General, Superintendent of Public in- 
struction and the heads of such other departments as may be 
established by law. * * * The records, books and papers of all 
executive officers shall be kept at the seat of government, and 
such officers, excepting the Lieutenant Governor, shall reside there 
during their respective terms of office. * * *” 


In reviewing the cases wherein our court has dealt with the ques- 
tion of whether or not a particular department, created by legislative 
action, is an executive department within the meaning of Section 1 of 
Article IV of the Constitution, we reach the conclusion that no satis- 
factory definition can be given but each case must be decided upon 
the particular facts involved, It has definitely been established, how- 
ever, that “every commission that exercises executive duties in some 
capacity cannot be narrowed to the definition of being an executive 
department under the governor.” State v. Chase, 147 Neb. 758, 25 
N.W. 2d 1. In that opinion it is stated: 


‘sz # & One of the very important tests is that the department, 
if executive, has primarily to do with the political government of 
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the state in the execution and enforcement of the law wherein the 
Governor is the supreme executive head.” 


The Chase case involved the question of whether or not Chase, as 
a member of the Nebraska Liquor Control Commission, was an exec- 
utive officer within the meaning of Section 1 of Article IV of the Con- 
stitution. In holding that he was not an executive officer, the court 
made a comparison between certain provisions of the Liquor Control 
Act and the constitutional requirements of executive departments. 
Most of these comparisons are applicable to the act under consideration. 


It was pointed out that the Nebraska Liquor Control Act does not 
provide for, or require, confirmation of the members of the Liquor 
Control Commission although Section 1, Article IV, of the Constitution 
requires that the heads of all executive departments established by law, 
other than those to be elected as provided therein, shall be appointed 
by the governor, with a consent of a majority of all the members elected 
by the legislature. Similarly, L. B. 481 does not require confirmation 
of the members of the Nebraska State Turnpike Authority. 


Also, it was stated that the Liquor Control Act required that each 
commissioner give bond in the amount of $25,000.00, while Section 26, 
Article IV, of the Constitution requires each executive officer to give 
bond in the amount of $50,000.00. L.B. 481 does not require members 
of the authority to give any bond. 


The Liquor Control Act provides that each commissioner shall 
take and subscribe to an oath, such oath to be in the form prescribed 
by the Governor. Section 1, Article XV, of the Constitution provides 
the exact form of oath to be taken by executive officers. Section 4 of 
L.B. 481 requires each member of the authority to file with the Secre- 
tary of State an oath “that he will truly and faithfully perform to the 
best of his ability all duties of his office, as provided in this Act.” 


Further, it was stated that the Liquor Control Commission, with 
the approval of the Governor, was authorized to maintain branch 
offices at places other than the seat of government, and made no re- 
quirement of residence in Lincoln. Section 1, Article IV, of the Con- 
stitution provides: 


“The records, books and papers of all executive officers shall 
be kept at the seat of government, and such officers, excepting the 
Lieutenant Governor, shall reside there during their respective 
terms of office.” 


Section 6 of L.B. 481, which enumerates the powers of the Au- 
thority, states in subdivision (3): 


“To maintain an office as such place or places within the state 
as it may designate; * * *” 


There is no requirement that the members of the Authority reside in 
Lincoln. 


After pointing out these inconsistencies between the law and the 
constitutional requirements relating to executive officers, the opinion 
in the Chase case concludes: 


“While the Constitution, sections 1, 2, and 26 of article IV, 
makes certain requirements for qualification of constitutional offi- 
cers and heads of departments, it is clear the Legislature paid not 
the slightest heed to any of such requirements when it created the 
Nebraska Liquor Control Commission.” 
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This same conclusion must be reached with reference to L.B. 481. 


Based upon the opinion in State v. Chase, supra, we conclude that 
the members of the Nebraska State Turnpike Authority are not exec- 
utive officers and are not required to live in Lincoln. 


June 24, 1953 
STATUTES 
Construction as Having Prospective Operation 


REQUESTED BY: Frederick H. Wagener, Lancaster County Attor- 
ney, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: Is L. B. 87, pertaining to taxation of intangible 


property, applicable for the tax year 1953? 
CONCLUSION: No. 


As a general proposition, it may be said that the law with reference 
to the rate of levy which is in effect at the time tax levies are estab- 
lished in any given year are controlling; and that statutes will be con- 
strued as having a prospective operation only, unless a retrospective 
effect is expressly declared or is necessarily implied from the express 
provisions of the act. Adair, et al. v. Miller, 109 Neb. 295, 190 N.W. 
865; People v. Peoria & E. Ry. Co. et al., 48 N.E. 2d 518, 383 Ill. 79. 


L. B. 87 of the Sixty-fifth Session of the Nebraska Legislature 
provides for a change in the classification and rate of taxation of cer- 
tain intangible property. The bill was enacted without an emergency 
clause; and, consequently, the act will not become law until September 
14, 1953. 


The processes involved in determining rates of levy for tax pur- 
poses will have been concluded and the rates will have been finally 
established prior to the effective date of L. B. 87. Therefore, the pro- 
visions of L. B. 87 are not applicable for the tax year 1953, unless the 
act can be construed as having a retrospective operation. 


We believe that the decision in Adair et al. v. Miller, supra, is 
controlling of the conclusion to be arrived at herein. According to the 
statement of facts contained in the Adair opinion, the 1921 session of 
the legislature enacted the original law providing for separate treat- 
ment of intangible property and the taxation of such property at a 
lesser rate than the rate levied upon tangible property. See Section 
5884, C.S., 1922. The 1921 enactment contained no emergency clause, 
as_a result of which the act did not become effective until July 28, 
1921. The court was called upon to determine whether intangibles 
should be taxed in the year 1921 at the reduced rate, as provided by 
the 1921 act, or whether intangibles should be taxed at the rate previ- 
ously applicable to all personal property. The court found that the 
reduced rate of taxation for intangibles as provided for by the 1921 
law could not be applied with respect to the tax year 1921. The factual 
situation upon which the decision in the Adair case was based is even 
somewhat less compelling of the conclusion arrived at than the factual 
situation involved herein. In the Adair case not all of the procedure 
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involved in the final determination of levies for the current tax year 
had been completed at the time of the effective date of the statute in 
question. Yet the court observed that the procedure for assessment of 
property and levy of taxes would be, “to a large extent,” completed by 
the time the 1921 enactment would become effective. In support of its 
holding, at page 298 of the Nebraska report, the court stated: 


“Under the old law the status of personal property for the 
purpose of taxation had become fixed on April 1, 1921. (The 
comparable date under present law, of course, would be March 10, 
1953.) This status we do not believe was affected by the new law. 
It is a general rule of construction that statutes should be construed 
as having a prospective operation only, unless a retrospective effect 
is expressly declared or is necessarily implied from the express 
provisions.” (Parenthetical comment supplied.) 


We believe the fact that the 1921 enactment involved in the Adair 
case provided for separate listing of intangibles for the first time does 
not in any way detract from the applicability of the decision therein 
to the question here under consideration. Furthermore, we find nothing 
in L. B. 87 which, either directly or by necessary implication, dictates 
that a retrospective operation should be given to the act. 


It is our opinion that the provisions of L. B. 87, pertaining to taxa- 
tion of intangible property, are not applicable for the tax year 1953. 


June 18, 1953 
SCHOOL DISTRICTS 
Transfer of Land from One to Another 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruction, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General, 
QUESTION: (1) May a person qualify to file a petition for 


transfer of his land from one school district to an- 
other under the operation of 79-403, R.R.S. 1943, 
if he owns the land desired to be transferred, does 
reside on it himself, but parents with children of 
school age do reside on the land? 


(2) If a school district containing land desired to 
be transferred is contracting for the instruction of 
its pupils, under the operation of 79-403, does the 
residence of the children involved have to be more 
than two miles from the schoolhouse in the district 
of their residence, or must it be more than two 
miles from the schoolhouse where the pupils are 
actually instructed under the contract plan? 


(3) If a school district to which it is desired to 
transfer land under the provisions of 79-403, is 
contracting for the instruction of its pupils, is it 
necessary that the residence of the children in- 
volved be at least one half mile nearer the school- 
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house in the adjoining district or one half mile 
nearer to the schoolhouse in the district where the 
pupils are actually instructed under the contract 
plan? 


(4) Does this statute (79-403) authorize transfers 
across county lines? 


CONCLUSIONS: (1) Yes. 


(2) Two miles from the schoolhouse where the 
pupils are actually instructed. 


(3) One half mile nearer the schoolhouse where 
the pupils are actually instructed. 


(4) No. 


Answer to the above inquiries is contained in an interpretation of 
Sec. 79-403, R.R.S. 1943, which says as follows: 


“Any freeholder or freeholders may file a petition with a 
board consisting of the county superintendent, county clerk, and 
county treasurer, asking to have any land described therein set-off 
from the district in which it is situated and attached to some other 
district. The petition shall state the reasons for the proposed 
change and show: (1) That the land therein described is owned by 
the petitioner or petitioners; (2) that the land adjoins the district 
to which it is to be attached; (3) that the territory proposed to be 
attached has children of school age residing thereon with their 
parents or guardians; and (4) that they are each more than two 
miles from the schoolhouse in their own district, and at least one 
half mile nearer to the schoolhouse in the adjoining district, which 
distance shall be measured by the shortest route possible upon 
section lines or traveled roads open to the public. The petition shall 
be verified by the oath of the petitioner or petitioners. The board 
may thereupon change the boundaries of the districts so as to set 
off the land described in the petition and attach it to such ad- 
joining district as is called for in the petition whenever they deem 
it just and proper and for the best interest of the petitioner or 
petitioners so to do.” 


An examination of the history of Section 79-403, as amended by 
L.B. 92, Session Laws 1951, shows that this section was enacted in 1909 
as a proviso to what is now Section 79-402, R.R.S. 1943. The language 
of the act has remained virtually the same through all the years of its 
existence, and the intention of the legislature in this enactment is quite 
plain: They wanted to provide a method whereby children could attend 
school at the closest location. The following conclusions must be guided 
by an attempt to effectuate this legislative intent. O. G. Pierce Co. v. 
Century Indemnity Co., 285 N.W. 91, 136 Neb. 78. 


(1) A “freeholder” in ordinary language means someone who 
owns realty. Wheldon v. Cornett, 94 N. W. 626 (Neb.). Since the 
petitioner in your instance owns the land he qualifies in this respect. 
He does not, however, reside on it himself. We would advise that this 
does not disqualify him so long as children of school age (5 to 21, 
RAG, 1949-1950, p. 656) reside on the land with their parents or 
guardian. To declare otherwise would be contrary to the intent of 
the legislature in their enactment of this law. 


(2) Answer to this inquiry requires an interpretation of Sub- 
section (4) of 79-403, which, so far as is pertinent, says as follows: 
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__ “that they are each more than two miles from the schoolhouse 
in their own district, and at least one half mile nearer to the 
schoolhouse in the adjoining district.” 


At first blush, the language “schoolhouse in their own district” 
would indicate that our only criterion be the location of the school 
building in the district whether it is being used or not. The courts, 
however, have determined that the term “schoolhouse” has a broader 
connotation than this. It includes more than the mere physical plant; 
it includes the pupils and teacher. State v. Lyons, 96 P. 922 (Mont.); 
State v. Marshall, 32 P. 643 (Mont.). 


Where school districts school their children under the contract 
plant they have no teacher and pupils in their own district, and thus, 
under the interpretation given above to the term “schoolhouse,” they 
would have no schoolhouse within their district. 


In view of this, we are constrained to feel that where a dis- 
trict contracts for their schooling, the school with whom they have 
contracted—that is, the school where the pupils are actually instructed 
—shall, for purposes of determining the eligibility for transfer, con- 
stitute the “schoolhouse in their own district.” 


We are also influenced in this matter by the following possible 
results of a contrary construction: Suppose A lives in X district with 
the district schoolhouse one mile from his residence. The district school- 
house is not in operation, however, and thus the district has contracted 
to send its children to school in district Y. The schoolhouse in district Y 
is five miles from the residence of A. Z school district, which adjoins 
A’s land and the X district, has an operating schoolhouse one and 
one half miles from the residence of A, Under a construction of this 
statute (79-403) contrary to the one we have given— which would 
use the schoolhouse in the district, whether in use or not, as the 
sole measuring guide—A would be unable to transfer to district Z 
and attend a school one and one half miles from his home, but would 
be forced to attend school in district Y (the contractee) five miles 
from his residence, 


Our Supreme Court has consistently held that where one con- 
struction of a statute results in an absurdity and another construction 
avoids such result, the latter construction may be accepted. Ledwith 
v. Bankers Life Ins. Co., 54 NW 2d 409, 156 Neb. 107. 


In In re. Hapeman’s Estate, 167 NW 792, 102 Neb. 550, the court 
said it is the duty of the court to construe statutes so as to avoid 
absurdity. 


Section 79-403 has been administered by the Office of Public In- 
struction. In their administration of the law they have construed the 
contracted school to constitute the school of the district which is con- 
tracting. The courts have traditionally given considerable weight, in 
their interpretation of statutes, to the construction placed upon it by 
the officers charged by law with its enforcement. In re. Laub 177 NW 
749, 104 Neb. 402. 


(3) The rules of law advanced in our determination of question 
(2) are equally applicable to question (3). Once again we would in- 
terpret “schoolhouse” to necessarily include pupils and teacher, and 
we would apply the courts’ rules so as to give weight to administra- 
tive interpretation and so as to prohibit and absurd result, Doing this, 
we find the Office of Public Instruction has construed “schoolhouse 
within the district” to include the contracted school where none op- 
erates in the district, and we find that the following absurd result 
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might arise under a construction contrary to the one given by the 
administrators of this law: Suppose A lives in X school district where 
the school is five miles from his home. The adjoining district, Y, also 
has their schoolhouse five miles from A’s residence, but their school- 
house is not operating and they have contracted with district Z to 
send their children to school in that district. The schoolhouse in dis- 
trict Z is one mile from A’s residence. Under any other construction 
of the statute (79-403) than the one we have adopted, A would be 
forced to attend school in his district in a schoolhouse five miles from 
his residence. Under the construction of this statute we have adopted, 
A would be able to transfer to district Y and attend school one mile 
from home in the school district (Z) under contract to accommodate 
the school children of district Y. 


Therefore, in order to give effect to the obvious intent of the 
legislature, i.e. provide a method whereby children could attend school 
at the closest location, we must, in our answer to inquiries (2) and (3), 
interpret the language “schoolhouse in their own district,” and ‘“school- 
house in the adjoining district,” to mean the schoolhouse where the 
pupils are actually instructed. 


(4) Under 79-403, the board authorized to effect a transfer is 
composed of the county superintendent, county clerk, and county 
treasurer. This is a county administrative body, and their actions are 
limited to the specific county over which they maintain their juris- 
diction. For this county board to transfer land from a school district 
within their county to a school district in another county would be 
clearly beyond their authority. 


The jurisdiction of this board would not exceed that of the county’s 
governing body, the County Board of Supervisors, and the courts have 
declared that such a body cannot exercise its constitutional jurisdic- 
tion within the territorial limits of another county unless specifically 
authorized. Greene County v. Snellgrove, 60 So, 1023, 103 Miss. 898. 


June 20, 1953 
SCHOOL DISTRICTS 


Attaching Territory to Adjoining District 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruction, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Whether Sec. 79-406, R. R. S. 1943, which provides 


that the county superintendent, upon request of 
parents or guardians, shall detach land from one 
district and attach it to an adjoining district, is un- 
constitutional and void, for failure to provide for 
notice to, and hearing of, taxpayers who may be af- 
fected by the resulting change in boundaries? 


CONCLUSION: Yes 
Section 79-406, R. R. S. 1943, provides as follows: 


“Where streams of water or other natural barriers make it im- 
practicable for children to attend school in their own district, the 
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county superintendent shall, when requested by parents or guard- 
ians of such children, attach to adjoining districts such territory as 
he may deem necessary for the purpose of giving the children 
school privileges.” 


The above act permits the removal of a portion of one school dis- 
trict to another school district without provision for notice and hear- 
ing. You inquire whether the absence of this provision renders the law 
unconstitutional. It is our opinion that the act is unconstitutional as 
violative of the State and Federal Constitutions providing that no person 
shall be deprived of property without due process of law. Nebraska 
Constitution, Article 1, section 3; U. S. Constitution, Amend. XIV sec. 1. 


In Ruwe v. School District, 120 Neb. 669, the Nebraska Court 
held that, “due process of law requires notice and an opportunity to be 
heard, where financial burdens are necessarily imposed on property 
owners by an exercise of judicial power pursuant to specific terms of a 
statute.” 


Does the operation of Sec. 79-406, supra, necessarily impose finan- 
cial burdens on property owners? Clearly it does, for if certain valu- 
able property, whose owners have few children of school age, is trans- 
ferred from one district to another under the operation of this act, then 
the remaining taxpayers in the district from which the property was 
removed would be forced to pay a higher tax. And conversely, if prop- 
erty of little value, whose owners have a great many children, is trans- 
ferred from one district to another under the operation of this act, then 
the taxpayers in the district to which the property was annexed would 
be forced to pay a higher tax. 


Under any operation of this act, someone will suffer a financial 
burden, 


In the Ruwe case, supra, where a portion of School District 43 was 
moved to school district 85, the Court declared that, “the order detach- 
ing a quarter section of land from District 43 and annexing it to Dis- 
trict 85, if allowed to stand, would increase the school taxes on the 
lands of plaintiffs who are residents, electors, and taxpayers in District 
43 which was thus reduced in size.” 


And in State v. Compton, 28 Neb. 485, the Court said that changes 
in boundaries of a school district may, “so reduce the amount of tax- 
able property therein as to prevent the school being sustained in a 
proper manner.” 


Is this increase in financial burden brought about through an ex- 
ercise of judicial power? This would seem ta be the controlling ques- 
tion, and its answer requires further analysis of the case of Ruwe v. 
School District, supra. 


The act declared unconstitutional in Ruwe v. School District, supra, 
reads as follows: 


“When any school district has only three sections of land or 
less than three sections of land, the county superintendent, county 
clerk and county board shall have authority and it shall be their 
duty, upon petition of the district board or board of education of 
such school district, to make such changes in the boundaries of such 
district and of any or all district contiguous thereto as in their 
judgment will be just and equitable.” 


The Court concluded that under this act the county tribunal was 
required to act judicially in determining the facts and equities essen- 
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tial to an order detaching a portion of land from one district and an- 
nexing it to another district. They declared that the county tribunal 
must first determine whether the school district “has only three sec- 
tions of land or less.” This determination is essential to the exercising 
of the power granted and is therefore an increase of judicial power. 
They declared that the requirement of a petition is another prerequi- 
site to the exercise of the power granted, and that the determination 
by the county officers that the change would be “just and equitable” 
implied duties and powers of a judicial nature. 


In State v. Keller, 108 Neb. 742, 189 N. W. 374, the Court pointed 
out that not all administrative acts require notice, but only those 
where the public officer has some measure of discretion in reaching his 
decision. 


Generally judicial power, as distinguished from the legislative 
power to enact laws, is the power to adjudicate upon the rights of citi- 
zens, and to that end construe and apply the law. Mitchell v. Lowden, 
123 N. W. 566 (Ill.). 


With this application of the controlling rules in mind, does the 
county superintendent have some measure of discretion, is he required 
to determine certain facts and equities before he can detach a portion 
from one district and annex it to another? 


The language of the statute indicates the legislature intended that 
property be transferred from one district to another only when it was 
impracticable for children to attend school in their own district, and that 
such property should be transferred only when it is necessary in order 
to give children school privileges. 


Who will determine the practicability of a proposed transfer? Who 
will determine the educational necessities of a proposed transfer? Ob- 
viously these facts and equities must be determined by the county 
superintendent. They are left to his discretion, and they are necessary 
prerequisites to the exercise of the power granted—the power to trans- 
fer property from one district to another. Under this statute, the 
county superintendent imposes a financial burden by the exercise 
of a judicial power. The statute is unconstitutional. 


In view of an existing opinion of this office which might be con- 
sidered as reaching a contrary conclusion to the one we have reached, 
and in view of the presumption of constitutionality afforded to all 
statutes, we deem it necessary to supplement our conclusion in this 
matter with the following explanations: 


In 1948, this office ruled that Sec. 79-106, R. S. 1943 (now 79-403, 
R. R. S. 1943) was constitutional, despite the case of Ruwe v. School 
District. Report of the Attorney General, 1947-48, p. 488. The statute 
involved therein (79-403) was distinguished from the statute declared 
unconstitutional in the Ruwe case on the ground that it required a vol- 
untary action on the part of the transferring landowner (filing a petition 
indicating he wished to transfer from one district to another), wherein 
the other act required that the transfer be initiated by petition from a 
county tribunal (county clerk, superintendent and board). The rea- 
soning applied was that there is no need for notice and hearing where 
the landowners volunteer to have their land transferred, since they 
wouldn’t volunteer if they were to be injured by such a change and no 
one can complain of that which does not injure him. 


The conclusion in that opinion, the, was bottomed on the premise 
that the constitutional requirement of notice and hearing in these mat- 
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ters applies only to those people, who under the operation of the stat- 
ute, are to be moved from one district to another. 


Actually, the constitutional requirement of notice and hearing ap- 
plies to anyone who may be injured by a judicial act. In our situation 
the citizens remaining in the district after a portion of it is transferred, 
or the citizens already in the district to which a portion of another dis- 
trict is added. Therefore, the fact that under Section 79-106, supra, 
(79-403), and under the statute involved in this inquiry, the people to 
be transferred are only those who have requested such transfer, does 
not dispose of the constitutional requirement of notice and hearing. 


We recognize, of course, that all statutes must be presumed to be 
constitutional, and that a particular and strong presumption of consti- 
tutionality should attach to those acts which have existed for many 
years. In that the statute herein declared to be unconstitutional has 
been in existence since 1885, there may be some thought that it bears 
that strong presumption of constitutionality. 


In order to dispose of this possible thought we offer a brief review 
of the history of the act: 


When originally enacted (Laws 1885, c. 79, p. 319) this law was 
“sixth” in a list of methods for changing school district boundaries. 
Included within the “third” method of changing boundaries was a re- 
quirement for notice. In 1894 the court held that the requirements of 
notice contained in the “third” method were equally applicable to the 
portion of the “sixth” method which pertained to changing boundaries 
where a stream of water made it practicable. School Dist. No. 10 v. 
Coleman, 58 N. W. 146, 39 Neb. 391. Therefore, from 1885 until 1949 
there was a requirement of notice and hearing applicable to the stat- 
ute here in question. In 1949 the statute (79-108) containing the no- 
tice requirement was repealed, leaving Sec. 79-406 without provision 
for notice and hearing. The statute, therefore, has not existed for sixty 
eight years as it does today, but for only four years, and we feel this 
is not sufficient time to allot it anything other than the ordinary pre- 
sumption of constitutionality, which is, that the courts have a duty to 
adopt a construction of a statute that will bring it into harmony with 
the Constitution, only if its language will permit. Burgess Nash Bldg. 
Co. v. Omaha, 116 Neb. 862, 219 N. W. 394. 


In State v. Santee, 111 Ia. 1, 82 N. W. 445, the court said that it is 
only where the language of the act will bear two constructions that a 
court is justified in adopting a construction that will sustain the consti- 
tutionality of the act, rather than one which will defeat it. And in 
Barnes v. Chicago, 323 Ill, 203, 153 N. E. 821, the court held that they 
were not at liberty, in order to sustain a statute, to give to it a forced 
construction or to read into it and interpolate words which do not appear 
in the language enacted by the legislature. 


June 26, 1953 
TAXATION 


Application of L. B. 165 to Motor Vehicles in Hands of Dealers 
March 10, 1953; Statutes, Construction of Conflicting Provisions in. 


REQUESTED BY: Norris J. Anderson, State Tax Commissioner, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
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QUESTION: How should motor vehicles in hands of dealers on 
March 10, 1953, be taxed for the year 1953? 


CONCLUSION: Pursuant to L. B. 165, Section 3, a tax of one dollar 
is imposed upon all motor vehicles, including those 
in the hands of dealers on March 10, for the tax 
year 1953. 


You have requested our opinion as to the manner in which motor 
vehicles in hands of dealers on March 10, 1953, shall be taxed for the 
year 1953. L. B. 165, enacted by the Sixty-fifth Session of the Nebraska 
Legislature, contains a provision for a flat-rate tax of one dollar for the 
year 1953. Your question necessarily involves an interpretation of the 
act with respect to the applicability of the one dollar tax to vehicles in 
hands of dealers. 


Section 77-1242, R. S. Supp. 1951, as amended by L. B. 165, Section 
13, reads as follows: 


“Dealers in motor vehicles shall report their vehicles on hand 
March 10 of each year as merchandise, describing each vehicle thus 
returned for ad valorem tax assessment, in the same manner and 
at the same proportion of actual value that other merchandise is 
assessed. 


However, Section 77-1239, R. R. S. 1943, as amended by L. B. 165, Sec- 
tion 3, reads, in part, as follows: 


“x % % a tax of one dollar shall be imposed upon each motor 
vehicle subject to taxation within the State of Nebraska for the 
year 1953.” 


There is nothing in the language of that portion of Section 77-1239, 
quoted above, which excludes vehicles in the hands of dealers from 
the purview of the provision. On the contrary, the language expressly 
provides for the imposition of a one dollar tax upon all motor vehicles 
subject to taxation; which clearly includes vehicles in the hands of 
dealers. It is not as though the act had read, for example: 


“a tax of one dollar shall be imposed upon each motor vehicle 
registered for operation on the highways within the State of Ne- 
braska for the year 1953;” or, 


“A tax of one dollar shall be imposed upon each motor vehicle 
subject to taxation within the State of Nebraska, except motor 
vehicles in the hands of dealers on March 10, 1953, for the year 
1953.” 


In the event such language had been used, obviously, a different con- 
clusion would be reached. 


The conclusion seems inescapable that the language of Section 
77-1239, as amended by L, B. 165, includes vehicles in hands of dealers 
among the motor vehicles upon which there is imposed a one dollar 
tax for the year 1953. 


On the other hand, there is nothing in the language of Section 
77-1242, supra, which specifically excludes its operation with respect 
to the tax year 1953. 


Thus, we are presented with the situation of two apparently 


conflicting provisions within the act; and it becomes necessary to as- 
certain which of the conflicting provisions shall control. 
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The Nebraska court, on many occasions, has declared that specific 
or special statutory provisions relating to a particular subject control 
over general provisions and other parts of the law which otherwise 
are broad enough to cover the subject; and that, in cases of a conflict 
between two statutory provisions, the specific or special provisions 
will prevail. See Dawson County v. Whaley, 134 Neb. 509, 279 N. W. 
164; City of Grand Island v. Willis, et al. 142 Neb. 686, 7 N. W. 2d 
457; Canada v. State, 148 Neb. 115, 26 N. W. 2d 509; Lackaff v. Depart- 
ment of Roads and Irrigation, 153 Neb. 217, 48 N. W. 2d 576. A similar 
rule of construction also is announced as follows, in 50 Am. Jur. 
#367, p 371: 


‘ck & +k where there is in the same statute a specific provision, 
and also a general one which in its most comprehensive sense 
would include matters embraced in the former, the particular pro- 
vision must control, and the general provision must be taken to 
affect only such cases within its general language as are not within 
the provisions of the particular provision.” 


Considering the two sections above referred to in the light of these 
rules of construction, it will be observed that Section 77-1242 is a 
“general” provision which is intended to apply each and every year 
the law remains in effect; whereas, Section 77-1239 is a “special,” 
“specific” or “particular” provision which is intended to apply solely 
and exclusively to 1953, the year of transition to the new method of 
motor vehicle taxation. 


The Legislature is presumed to know and contemplate the legal 
effect which accompanies the language it employs and the application 
thereto of established rules of statutory construction. Cram v. C. B. & 
Q. R. Co., 85 Neb. 586, 123 N. W. 1045, affd. 228 U. S. 70. 


We are compelled to the conclusion that, in the absence of anything 
to indicate an intent that Section 77-1239 should not apply to motor 
vehicles in hands of dealers on March 10, 1953, said section is con- 
trolling to the extent of the conflict in meaning between the two sec- 
tions. We find nothing in the text of the enactment, the title thereto, 
or elsewhere, which would indicate an intent that Section 77-1239 not 
be applicable to vehicles in the hands of dealers on March 10, 1953. 
Therefore, it is our opinion that such motor vehicles should be taxed 
at the rate of one dollar each, for the year 1953. 


June 30, 1953 
COUNTY JUDGE 
Guardianship Fees 


REQUESTED BY: fees C. Kiechel, County Attorney, Auburn, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether a County Judge can require, and be en- 
titled to keep, the minimum fee on filing a petition 
praying for the issuance of letters of guardianship. 


ANSWER: Yes. 
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In your letter request you state that the County Judge filed and 
recorded a petition for guardianship, but that before any action was 
taken thereon, the proceedings were interrupted by the death of the 
ward. You then inquire as to the proper fee chargeable by the court. 


We conclude that the County Judge is entitled to the minimum 
fee of ten dollars as prescribed in Section 126.02, Chapter 33, R. R. S. 
1943. 


It is fundamental that fees allowed a public officer must be strictly 
reviewed because “A person claiming fees or costs must point to a 
definite law authorizing it. The law will not be extended beyond its 
letter. The law may impose duties on officers for which it provides 
no compensation.” Ehlers v. Gallagher, 147 Neb. 97, 22 N.W. 2d 396. 
See Report of Attorney General 1949-1950, p, 895. 


Section 33-126.02, so much as is pertinent, provides as follows: 


“In matters of guardianship and conservatorship, the county 
judge shall be entitled to receive the following fees: When the 
value of the guardianship or conservatorship estate does not exceed 
five thousand dollars, ten dollars;....... ”” (Emphasis supplied) 
Pursuant to Section 33-120 this minimum fee may—and probably 

ee required by the County Judge in advance of the rendition 
of service. 


What is the service rendered by the County Judge in the instant 
case? The letter of the law prescribes a minimum fee of ten dollars 
“in the matter of guardianship,” and it is our conclusion that the filing 
and recording of the guardianship petition unquestionably warrants 
the charging of the minimum fee under the fee statute. 


Also, citing State v. Russell, 51 Neb. 774, 71 N.W. 785, the applic- 
able portion of 25 C.J. 1010 reads as follows: 


“The fee may be for acts or services done or performed, par- 
tially done or rendered, or to be done or rendered. 


June 30, 1953 
BONDED INDEBTEDNESS 
When Attaches 
REQUESTED BY: John C. Gewacke, Attorney at Law, Geneva, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: When does bonded indebtedness attach so as to 


make it unlawful for a person to remove a building 
from an incorporated city or village or from a 
school district without paying a proportionate sum? 


CONCLUSION: There is no bonded indebtedness incurred until 
issuance, registration and delivery of the bonds. 


Section 77-1725, R. R. S. Neb. 1943, provides in part that it is 
unlawful “to remove any building situated within the corporate lim- 
its of any City or village which has an unpaid bonded indebtedness, 
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except in metropolitan cities” without paying to the county treasurer a 
proportionate share of such bonded indebtedness and further makes 
such proportionate share of the bonded indebtedness a lien which 
attaches to such building. As you state, this also applies to property 
in villages situated in school districts having bonded indebtedness. 


The question is: When does the bonded indebtedness of these sub- 
divisions come into existence, so that it is unlawful to remove build- 
ings without making the proportionate payment? 


The general rule in this country with respect to when bonded 
indebtedness attaches is, “The act of delivery is essential to the very 
existence of subdivision bonds as obligations binding on their issuers, 
for, although drawn and signed, the purported bonds are sullities until 
completed by delivery. Not only do they take effect only by delivery, 
but also only on delivery. In order to complete the act of delivery, the 
bonds must be delivered by the particular officer designated in the 
statutes authorizing the bond issue.” 43 Am. Jur. 369, 270. 


The mere authorization of bonds creates no contractual obligation 
and no indebtedness. 43 Am, Jur. 371. 


109 A. L. R. 961 contains the following text and citation of authori- 
ties: 


“There are many cases which, * * * * *, lay down the general 
rule that the authorization of bonds does not create an indebted- 
ness, that the debt is not incurred until the bonds are issues, and that 
it is the financial condition of the municipality at the latter time, 
rather than at the former, that determines the validity of the bonds. 
See, for example, Thompson Houston Electric Co. v. Newton (1890 
C. C.) 42 F. 723; Corning v. Meade County (1900 C. C. A.) 8th 102 
F. 57 (writ of certiorari denied in (1901) 180 U. S. 638, 45 L. ed. 710, 
21 S. Ct. 921): Frost v. Central City (1909) 134 Ky. 434, 120 S. W. 
367; Young v. Fiscal Ct. (1921) 190 Ky. 604, 227 S. W. 1009; Smith 
v. Livingston County (1922) 195 Ky. 382, 242 S. W. 612; Poulnot 
v. Cantwell (1924) 129 S. C. 171, 123 S, W. 651; Fleming-Stitzer 
Road Bldg. Co. v. Chastain (1922; Tex. Civ. App.) 241 S. W. 619; 
Seymour v. Tacoma (1893) 6 Wash. 427, 33 P. 1069.” 


People v. Baxter, 328 Ill. 23, 159 N. E. 203, held that where school 
bond issue was authorized and, on March 2, 1922, board of directors 
voted to issue bonds, but bonds were not in fact issued until 12th of 
June 1923, and levy for payment was made July 31, 1923, and objection 
was made by parties whose property was detached from school district 
on April 10, 1923, that district acquired a “bonded debt” only when 
bonds were actually issued, and since objectors’ property was de- 
tached prior to issue, it was not subject to tax. 


Your particular question pertains to “sewer bonds” and school 
bonds voted by the people, and, in both cases on the authorities cited, 
we are of the opinion that no bonded indebtedness of the subdivisions 
occurs until the issuance, registration and delivery of the bonds has 
been accomplished. There being no bonded indebtedness until that 
time, it follows that it could not be unlawful under 77-1725 to remove 
a building from the subdivisions until that time. 
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July 1, 1953 
CLERK OF THE DISTRICT COURT 


Right to Personally Retain Compensation for Services as Jury 
Commissioner 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: L. B. 145, 65th Session, Nebraska State Legislature, 


1953, provides in part that the Clerk of the District 
Court shall be jury commissioner ex officio in 
counties having a population of not more than 
sixty thousand inhabitants, and that the salary of 
such jury commissioner shall be $10 per day cal- 
culated upon the time actually consumed in the 
duties of his office, and shall in no event exceed 
$1,000 per annum. May such a Clerk of the Dis- 
trict Court retain personally this compensation pro- 
vided for services as a jury commissioner? 


CONCLUSION: No. 


It is important to note the history of section 83-337 R. R. S. 1943, 
in connection with the legislative intent with reference to L. B. 145. 
This section provides in part that a Clerk of the District Court who 
serves ex officio as a member of the county board of mental health 
shall be allowed certain compensation for this duty. In an opinion 
from this office dated February 6, 1948, to Mr. L. C. Hungeford, Grant 
County Attorney (Report of Attorney General 1947-48, page 419) it 
was held that the Clerk of the District Court cannot personally retain 
the compensation provided for his services as a member of the board 
of mental health. This opinion was followed in another to Mr, Joseph 
Ach, Saline County Attorney, dated September 26, 1952 (Report of 
Attorney General, 1951-52, page 662) noting that, under the provisions 
of section 33-106.02 R. S, Supp. 1951, the Clerk of the District Court 
“shall in no case retain for his own use any fees, revenues, perquisites, 
or receipts, fixed, enumerated, or provided in this or any other sec- 
tion of the Statutes of Nebraska.” 


L. B. 145, the subject of this opinion, was introduced by the Com- 
mittee on Judiciary. During this last legislative session the Judiciary 
Committee had under consideration L. B. 422, which provided for an 
amendment to sections 33-106.02 R. S. Supp. 1951, and 83-337 R. R. S. 
1943. The effect of this amendment was that the Clerk of the Dis- 
trict Court should be allowed to retain the compensation provided for 
for his services as a member of the county board of mental health. The 
Judiciary Committee indefinitely postponed L, B. 422 for the following 
reasons as given in the committee statement: 


March 10, 1953 
“JUDICIARY 
Statement on L, B. 422 
Clerks of the district court in Nebraska are ex officio clerks 
of the Board of Mental Health in each county. As such they are 
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paid $5.00 per day in counties having a population of more than 
200,000, and in counties having a population of not more than 
200,000 they are paid at the rate of $5.00 for the hearing and final 
determination of each case. The law now provides that these fees 
shall go into the general fund of the county. 


The purpose of L. B. 422 would be to provide that these fees 
so earned by the clerk of the district court would be retained by 
the clerk of the district court. 


Several clerks of district courts appeared for the bill saying 
that their salary was very small, and that they should be per- 
mitted to retain these fees, 


The Committee felt that this was just an indirect way of rais- 
ing the salaries of the Clerks of the district court, and that it was 
a poor precedent to set in order to get more money for the clerks 
of the district courts. The Committee felt that while some clerks 
may be under paid the matter should be approached directly by 
a bill to raise their pay rather than to do so indirectly by permit- 
ting them to keep certain fees which come to their office. 


For that reason L. B. 422 was indefinitely postponed. 


Robert D. McNutt, Chairman 
Judiciary Committee” 


It is clear from an examination of the prior opinions of this office 
with reference to additional compensation for the Clerks of the District 
Court followed by the refusal of the Judiciary Committee to change 
this construction by a statutory amendment, that this committee did 
not believe that the salary of the Clerk of the District Court should 
be increased by compensation set forth for this type of additional duty. 
Since L. B. 145 was introduced by the Judiciary Committee, and, in 
view of the above-cited provisions of section 33-106.02 R. S. Supp. 
1951, it is our opinion that the Clerk of the District Court cannot per- 
sonally retain compensation provided by L. B. 145 for his services as 
a jury commissioner. 


June 26, 1953 
BOARD OF CONTROL 


Consummation of Construction Contract by Acceptance of Bid; 
Termination of Construction Contract by Death of Party By Whom 
Service is to Be Performed 


REQUESTED BY: Thomas J. Dredla, Vice Chairman, Board of Con- 
trol, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTIONS: The Board of Control advertised for bids for elec- 


trical work on the Dormitory at the State Peni- 
tentiary under section 83-134, R. R. S. 1943. On 
June 12, 1953, bids were opened and the contract 
was awarded to A. On June 13, 1953 A died. 


1. Was the contract made when the bid of A was 
accepted and the contract awarded to him even 
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though the formal contract with the Board of Con- 
trol was not entered into and the performance bond 
was not yet furnished by A? 


2. Is the construction contract of such a personal 
nature that it is terminated by the death of the 
party by whom the service is to be performed? 


CONCLUSIONS: 1. Yes. 
2. No. 


Section 83-134, R. R. S. 1943, sets out the duties of the Board of 
Control with reference to the construction and repair of State insti- 
tutions under its supervision, which includes the State Penitentiary. 
Improvements costing more than $5,000 shall be let by contract and 
“all contracts shall be awarded to the lowest responsible bidder.” The 
successful bidder then shall enter into a formal contract and shall 
furnish a bond for the faithful performance of the contract. 


Proceeding under this statute, the Board advertised for bids for 
the electrical work on the Dormitory at the State Penitentiary. Bids 
were opened on June 12, 1953 and the contract was awarded to A, on 
his written proposals, for $14,065. The next day, June 13, 1953, A died. 
A has a son and brother who are electricians, who are well qualified, 
and who worked with him for several years. The Lancaster County 
Court has been petitioned to name A’s son as the administrator of the 
estate, and as the deceased’s prospective personal representative, he 
desires to do the work on the basis of the bid accepted by the Board 
of Control. 


The general rule is that the acceptance of a bid makes the contract 
in accordance with the terms of the proposals, and that there is then 
a binding agreement, 17 C. J. S., Contracts, Section 48, p. 390. It is 
also said in I Williston on Contracts (Revised Edition, 1936), Section 
31, that “In the formation of public contracts the formalities required 
by law or by the request for bids, such as a written contract, or the 
furnishing of a bond, often indicates that after the acceptance of a 
bid no contract is formed until the requisite formality has been com- 
plied with.” However, section 83-134, R. R. S. 1943, requires the Board 
of Control to award the contract to the lowest responsible bidder and, 
therefore, the general rule first cited above seems to be applicable 
in this situation so that the contract was consummated by the accept- 
ance of the bid. A statutory requirement similar to that of Nebraska’s 
was considered in the case of Arnold, Inc. v, City of Hudson, 215 Wisc. 
5, 254 N. W. 108, in which the court said that the acceptance of a 
construction bid by a municipality constituted a contract although 
it was understood that a formal contract was to be executed, accom- 
panied by a surety bond. This case was further explained by the Wis- 
consin court in Cullen v. Rock County, 244 Wisc. 237, 12 N. W. 2d 38, 
when it stated that where the governmental body has a statutory duty 
to accept the lowest responsible bid, a duty to execute a formal con- 
tract after acceptance of the bid may be found in the statutory re- 
quirements even if the rule of contract creates no such obligation. 
Under similar sets of facts, the United States Supreme Court has also 
held that acceptance of a bid makes the contract even though a re- 
quired formal contract has not been executed. (Garfielde v. United 
States, 93 U. S, 242, 23 L. ed. 779; Harvey v. United States, 105 U. S. 
(15 Otto) 671, 26 L. ed. 1206; United States v. Purcell Envelope Co., 
249 U. S. 313, 39 S. Ct. 300, 63 L. ed. 620. Also in accord with this 
view ata case of Pennington v. Town of Sumner, 222 Iowa 1005, 270 
N.W. 629). 
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As to the effect of the agreement following the death of the suc- 
cessful bidder, it is a general rule that a contract for personal services 
is dissolved by the death of either party to the contract. Homan v. 
Redick, 97 Neb. 299, 149 N. W. 782. However, the weight of authority 
supports the rule that a construction contract is ordinarily not one 
which is entered into because of the personal skill or taste of the per- 
son who is to perform it, and is such a one that the personal representa- 
tive of the contractor can fairly and sufficiently execute all the con- 
tractor could have done, so that the personal representative not only 
may, but is bound to, complete such a contract, Re Estate of Thomas 
Francis Burke, deceased, 198 Cal. 163, 244 Pac. 340, 44 A. L. R. 1341. 
Also see, annotation, 44 A. L, R. 1345 to 1347, and II Williston on Con- 
tracts (Revised Edition, 1936), Sections 411 and 411A. It is our con- 
clusion, therefore, that the contract awarded was not terminated by 
the death of the party by whom the work was to be done, and that is a 
ConenUing, binding agreement with the deceased’s personal repre- 
sentative. 


July 7, 1953 
CRIMES AND PUNISHMENTS 
Filing of Surety Bonds by Abstractors 


REQUESTED BY: Forrest A. Johnson, County Attorney, Fremont, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: Is a criminal prosecution warranted under the 
provisions of Section 76-501, R. R. S., 1943, where 
an abstractor files a bond only in the county where 
his principal place of business is located, and not 
in other counties where he may do abstracting, 
the statute requiring that such bonds be filed in 
the office of the county judge “in the county in 
which any such business is conducted?” 


CONCLUSION: No. 


Section 76-501, R. R. S., 1943, provides in part that, “It shall be 
unlawful for any person * * * to engage in the business of compiling 
abstracts * * * without first filing in the office of the county judge, 
in the county in which any such business is conducted, a bond to the 
State of Nebraska in the penal sum of ten thousand dollars * * *,” 


The question here involves an abstracter having a principal place 
of business in one county, but who also prepares and certifies abstracts 
on real estate located in counties other than the one in which the prin- 
cipal place of business is located, without having filed a bond in the 
latter counties. 


We find no cases which have passed upon the meaning of the exact 
language appearing in Section 76-501. However, the case of Warren 
v. Commerce Union Bank, 152 Tenn, 67, 274 S. W. 539, involved the 
somewhat similar language of a statute which prohibited banks from 
establishing branches in any place “other than the county of this 
state wherein such banking business is carried on.” The conclusion 
there was that, “The court will therefore construe the general language 
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of the statute to refer to the county in which the defendant maintains 
its principal office.” 


In tracing the legislative history of Section 76-501, we found that 
in 1911 it was amended in several respects, including addition of the 
word “any”, in the phrase “in the county in which any such business 
is conducted.” However, it would appear that if the legislature had 
thereby intended_such bonds to be filed in more than one county, the 
word “any” would have been placed before the word “county”, so 
that the phrase would have required filings “in any county in which 
such business is conducted.” Since that was not done, a possible ex- 
planation of the legislative intent in adding the word “any” in 1911, 
is that certain individuals were causing difficulty by doing occasional 
bits of abstracting but contending that they were not engaged in the 
business. We have searched the records of the 1911 session in the hope 
of finding some hint of the legislative intent, but only very incomplete 
records were kept in those earlier sessions. 


We have reached the conclusion that a criminal prosecution would 
not be warranted on the basis of the strict interpretation of penal 
statutes enjoined by our Court, and upon the provisions of Sections 
29-106 of the penal code which provides that, “This code and every 
other law upon the subject of crime which may be enacted shall be 
construed according to the plain import of the language in which 
it is written, * * and no person shall be punished for an offense which 
is not made penal by the plain import of the words, upon pretense that 
he has offended against its spirit.” 


July 10, 1953 
CRIMES AND PUNISHMENTS 
Acceptance of Cash Bail by Examining Magistrate 
REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Omaha, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: Is the language of L. B. 44, 1953 Session, suffi- 


ciently broad to permit the acceptance of cash 
bail by an examining magistrate where an accused 
is directed to be held for trial in district court? 


CONCLUSION: Yes. 


L. B. 44, adopted at the most recent session of the Legislature, 
contains the following language: 


“When any person charged with the commission of any bail- 
able offense shall be confined in jail, whether committed by war- 
rant under the hand and seal of any judge or magistrate, or by 
the sheriff or coroner, under any warrant upon indictment found, 
it shall be lawful for any * * * county judge within his county 
* * * to admit such person to bail by recognizing such person in 
such sum and with such surety * * * as to such judge shall seem 
proper, or, in lieu of such surety or sureties, at the option of such 
person, a cash deposit of such sum so fixed, conditioned for his 
appearance before the proper court * * *.” 


—172— 


The language in the above quotation permitting a cash deposit is 
new, and is an amendment to the existing section 29-901, R. R. S., 
1943. A question arises as to the application of the new language for 
the reason that Section 29-506, which deals with those situations 
where an examining magistrate finds that an offense has been com- 
mitted and that there is probably cause to believe that the person 
charged has committed the offense and therefore directs the commit- 
ment of the accused, also contains this provision: 


“ * Provided, if the offense be bailable, he may be ordered 
released upon entering into a recognizance in such sum as may 
be fixed by the magistrate with one or more good and sufficient 


sureties * *,” 


The section just quoted contains no reference to cash bail, and 
was not amended by L. B. 44. Nevertheless, we are of the opinion that 
the provisions of L. B. 44 are adequate to authorize the acceptance of 
cash bail by an examining magistrate. The title of L. B. 44 clearly in- 
dicates that such was the intention of the legislature, for it provides 
that the purpose of the bill is “to permit a person charged with a 
baliable offense to deposit cash in lieu of surety or sureties upon his 
recognizance * * .” In addition, Section 29-904 of the criminal code 
clearly contemplates that examining magistrates shall act under the 
provisions of Section 29-901, the latter being the section amended by 

. B, 44. 


A conceivable ground upon which the above interpretation might 
be attacked would be that L. B. 44 sought to amend Section 29-506 
without incorporating that section in the bill, in contravention of the 
provisions of Section 14, Article III of the Nebraska Constitution. 
However, we do not regard that objection to be tenable, for the reason 
that L. B. 44 is an independent act, complete in itself, and under the 
rules of our Court the act may therefore change or modify provisions 
of existing statutes without controverting constitutional requirements. 


July 9, 1953 
SCHOOL DISTRICT REORGANIZATION 
Voting Units 


REQUESTED BY: Freeman B. Decker, State Superintendent of Pub- 
lic Instruction, Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTIONS: (1) Do those districts which are included in a 


reorganization plan under the conditional provis- 
ions of 79-426.09, R. R. S. 1943, constitute one vot- 
ing unit, a voting unit for each district, or a voting 
unit for each contiguous group of districts? 


(2) Ifa voting unit originating under the opera- 
tion of 79-426.09 votes in a manner contrary to 
the result of the vote in the high school district 
voting unit and the rural territory voting unit, is 
the whole reorganization plan defeated, or does 
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this merely eliminate the one voting unit from the 
the plan of reorganization? 


(3) Does approval of the reorganization by those 
districts included under the conditions contained in 
79-426.09 require a majority vote or 55%? 


CONCLUSIONS: (1) One voting unit. 
(2) The whole reorganization plan is defeated. 
(3) 55% 


Your problem involves an interpretation of the amendment to Sec- 
tion 79-426.09, R. R. S. 1943, passed by the 1953 Legislature as L. B. 
418. The amendment (in italics) reads as follows: 


“When the county committee at any time determines that some 
reorganization of districts is desirable, it shall proceed to prepare 
a plan or plans, showing which specific changes are recommended: 
Provided, that no district or districts where the major portion of 
such district or districts is a distance greater than halfway to the 
next Class II, I, IV, V, or VI school district may be included in 
the voting unless the separate area is more than a distance halfway 
from the nearest corporate limits of the city or village in which 
the schools are operated to the nearest cornorate limits of the city 
or village of the next Class II, III, IV, V, or VI school district 
shall be organized into a voting unit by itself, with the require- 
ment that at least fifty-five per cent of the voters are in favor of 
being annexed in the new school district or to remain in their 
former rural districts and subject to future inclusion in the al- 
ready established school district closer to it.” 


This language is completely ambiguous, and before we can answer 
the specific inquiries outlined above we must determine the general 
meaning of this part of the statute. 


The courts have consistently determined that where a statute is 
ambigious, resort may be had to committee reports to assist in con- 
struing the statute. U. S. v. Edwards, 23 F 2d 477; U. S. v. Chicago 
and N. W. Ry. Co., 157 F. 616, 168 F. 236. 


The pertinent portion of the committee statement on L. B. 418 
says as follows: 


“Legislative Bill 418 is a measure which affects the redistrict- 
ing set up of the State of Nebraska and would provide that no 
area with a greater distance than one half way to the next Class 
II, II, IV, V, or VI school district shall be included in the voting 
on reorganization whenever the proposed redistricting plan would 
include any area a distance more than one half way to the next 
school district. This separate area would be organized into a 
voting unit by itself and would have to approve the new plan by 
a vote of at least 55% of the voters.” 


Title provisions are also unable to determine the legislative intent 
in an ambiguous statute. State v. City of Lincoln, 162 N. W. 138, 101 
Neb. 57. The title provision of L. B, 418 reads as follows: 


“FOR AN ACT to amend section 79-426.09, Revised Statutes 
Supplement, 1951, relating to schools; to change certain require- 
ments and ‘procedure in regard to school district reorganization 
under the particular prescribed circumstances; to repeal the 
original section; and to declare an emergency.” 
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The courts have consistently ruled that an important consideration 
in the interpretation of an ambiguous statute is the mischief to be 
remedied. In Gran v. Houston, 64 N. W. 245, 45 Neb. 813, the Nebraska 
Court said: “It is a rule of interpretation universally accepted that in 
giving construction to a statute the court will consider its policy, and 
the mischief to be remedied, and give it such an interpretation as 
appears best calculated to advance its object by effectuating the de- 
sign of the legislature.” 


In order to determine the mischief intended to be remedied by the 
enactment of 79-426.09, we must examine 79-425.15, R. R. S. 1943, 
which sets out the procedures incident to voting on a plan of reorganiza- 
tion. It provides that there shall be two different voting units—the 
“high school district,” if one is included in the proposed reorganization 
plan, and “the rural territory.” No limit is placed on the possible 
length and breadth of “rural territory,’ and therefore it is possible, 
in theory, for this territory to include contiguous school districts run- 
ning from the border of one high school district to the border of an- 
other high school district. Included therein would be school districts 
much closer to a high school district other than the one they would be- 
come a part of under the reorganization plan, and though the dis- 
tricts in this category might desire to stay in the closest high school 
district, and vote to do so, they could very possibly be outvoted by 
those districts closer to the other high school district. Since they vote 
as a unit, their unit, despite their contrary vote, would have to vote 
in favor of the reorganization, and they would be forced into a district 
which contained its high school in a location much farther from their 
residences than the high school in another district. For example, A 
school district is nine miles from X high school district and two miles 
from Y high school district. Under a plan of reorganization it is pro- 
posed that A school district become a part of the X high school dis- 
trict. A does not desire this and votes against it; however, it is only 
a portion of the “rural territory” included in this reorganization plan, 
and the other portions—districts, B, C, D, and E, who may be closer to 
X district than to Y district—vote in favor of the plan. The combined 
votes of Districts A, B, C, D, & E, therefote, favor the plan, and that 
unit must cast its vote for the plan. A then becomes a part of X high 
school district and the students residing therein, though they have a 
qualiaed high school only two miles away, must travel nine miles to 
school. 


The mischief to be remedied by the enactment of L. B. 418 was 
the elimination of this possibility. 


Bearing in mind, then, what mischief was to be remedied by this 
enactment, and having in mind, also, the committee statement, and 
the title provisions of this act, we would attach the following general 
meaning to the proviso provision (L. B. 418) of 79-426.09: Where 
school districts, the major portion of which are closer to the corporate 
limits of a city or village of a class IJ, III, IV, V, or VI school district 
than to the corporate limits of the city or village where the school 
would be operated under a plan of reorganization, then they cannot 
become a part of the “rural territory” voting unit of that reorganiza- 
tion plan, Instead, they shall constitute a separate voting unit and in 
order to approve the reorganization plan they must have a favorable 
vote from at least 55% of the voters. 


Having thus determined the general meaning of the proviso por- 
tion of the statute, we can now turn to your inquiries, which concern 
an interpretation involving the more specific language of the law. 


(1) An examination of the history of the passage of L. B. 418, 
with particular cognizance of the changes between the first and final 
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reading, plus a duty to interpret the law so as to give meaning and 
effect to its entire language (App. of Silberman, 44 N. W. 2d 595, 153 
Neb. 338), constrains us to conclude that the legislature did not intend 
to use the word “is” after “separate area” in the proviso clause of 
sec, 79-426.09 (L. B. 418). Without this word the language of the act 
has meaning, With it, it has no meaning. 


Eliminating this word the language is as follows: “No district or 
districts . . . may be included in the voting unless the separate area 
. Shall be organized into a voting unit by itself, 


We call your attention to the singular use of the words “area”, 
Unit,” and “itself.” Had the legislature intended that this statute 
provide for more than one new voting unit they would likely have 
used the plural form of these words. Also, had they intended each 
district to constitute a separate voting unit, they would have, after 
starting with the words “district or districts,’ continued to use those 
words rather than switching in the next line to the broader term “area.” 


And the word “organize” would seem necessary only if the inten- 
tion was to gather several districts together for purposes of voting as 
a single unit. Separate districts are already organized for voting 
purposes. 


In view of these language considerations we would advise that 
all districts closer to the corporate limits of a city or village in an- 
other high school district than to the corporate limits of the city or 
village containing the high school they would attend under a reorgan- 
ization plan, must vote together as a single unit. So that the provis- 
ions of 79-426.09, as amended by the 1953 Legislature, make it possible 
now to have three—but no more than three—separate voting units on 
any plan of school district reorganization. 


(2) Sec. 79-426.09, is in para materis (i.e., upon the same subject) 
with Sec. 79-426.15. Our court has said that all statutes in para pateria 
must be taken together, construed as if they were one enactment, and, 
if possible, effect given to every provision. Scottsbluff County v. State, 
276 N. W. 185, 133 Neb. 508. This applies to earlier as well as to con- 
temporaneous statutes, Pierson v. Faulkner, 279 N. W. 813, 134 Neb. 865. 


The last sentence of Sec. 79-426.15, says as follows: “Approval of 
the plan shall require a majority of all electors within each voting unit 
voting on the proposed plan.” 


As it relates to your second inquiry this quoted portion of the 
statute does not conflict with anything contained in Sec. 79-426.09. It 
was in existence when the legislature amended 79-426.09 by the enact- 
ment of L. B. 418, and thus its provisions and its possible application 
must be assumed *to have been familiar to the legislature during the 
passage of that act. Since they did not see fit to set out a different 
application to that area which would originate under the operation of 
79-426.09, they presumably accepted the language of 79.426.15 (above 
quoted) in this particular regard as applicable. 


We conclude, then, that if the voting unit originating under 
79-426.09, as well as any other voting unit, would vote against the plan 
of reorganization, the whole plan would stand defeated, 


(3) In a different application than just mentioned, the last 
sentence of Sec. 79-426.15 stands in definite conflict with a portion of 
79-426.09. The portion we have reference to says as follows: “. . . 
with the requirement that at least fifty-five percent of the voters are 
in favor of being annexed in the new school district or to remain in 
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their former rural districts and subject to future inclusion in the al- 
ready established school district close to it.” 


The general statute (79-426.15) requires a majority vote from all 
the electors in each voting unit. The specific act (79-426.09) requires 
a fifty-five per cent vote from the electors of this one voting unit. 


Generally a specific statute on a given subject will control as 
against a general statute that might include the same subject in the 
absence of a specific statute. Bodie v, Bates, 156 N. W. 8, 99 Neb. 253, 
245 U.S. 520. 

Where there is a conflict between a general and a special statute, 
the special statute prevails, State v. Penrod, 169 N. W. 266, 102 Neb. 
734. 

We are of the opinion, therefore, that those districts included in 
the voting unit set up by virtue of 79-426.09 would need to approve 
the new plan by a vote of at least 55% of the voters, while the other 
Gee voting units would need only a majority vote to approve the new 
plan. 


July 7, 1953 
COUNTY AGRICULTURAL SOCIETY 


Receipt and Expenditure of County Funds 


REQUESTED BY: Forrest A. Johnson, County Attorney, Dodge 
County, Fremont, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General, 
QUESTIONS: Where a 4-H fair is held in a particular county 
ey such fair includes several other counties, you 
ask: 


1. Can any money raised by Dodge County be 
used for paying premiums, tent rent, labor, judges, 
and other fair expenses for anyone residing out of 
Dodge County? 


2. Can a fair receive county money where the 
exhibitors are restricted to 4-H members only? 


3. Can a fair receive county money when the fair 
is not complete, when the exhibits are just live- 
stock, canned goods, baked goods, clothing, and 
other such items, and no agricultural products are 
exhibited? 

4. Is there any way of limiting the number of 
fair associations which can be established and re- 
ceive county aid under said Section 2-201? 


CONCLUSIONS: 1. No. 
2. Yes, 


3. As long as the society offers and awards the 
premiums enumerated in section 2-205, R. R. S. 
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1943, what is actually exhibited is not a factor in 
the right to receive county funds. 


4. The Legislature has not implied any limita- 
tions. 


1. Section 2-201 R. R. S. 1943, provides for the formation of 
county agricultural societies and states that their intent must be “for 
the improvement of agriculture within said county.” The statutes do 
not leave any doubt that the members of a soceity must be residents 
of the county wherein the society is organized. If societies from sev- 
eral counties desire to participate in a 4-H fair held in the particular 
county involved herein, it would appear to be permissible. However, 
expenses of labor and participants and awards of premiums from the 
county’s funds should be made only to participants from the particu- 
lar county. This would appear to be the mandatory result, because, 
if it were said that premiums might be awarded to exhibitors from any 
county participating in a fair, then the result would be that the 
premiums offered were for the encouragement of agricultural im- 
provement in several counties—and paid for by the funds of a particu- 
lar county. This interpretation does not distort the intention to be 
gathered from the legislative words. Any county may form such an 
agricultural society for the improvement of agriculture within its own 
boundaries, pay fair expenses and award premiums from funds from 
its levy for such purpose. There is no reason to extend the language 
of the legislature beyond its reasonable import. 


2. Section 2-205, R. R. S. 1943, states that the agricultural society 
shall annually offer and award premiums for certain enumerated 
topics and such other tops as are felt proper, “‘and perform all such 
acts as they may deem best calculated to promote the agricultural 
and manufacturing interests of the county and state.” If it is deemed 
in the best interests of the county and state to promote a fair wherein 
competition is limited to members of the 4-H organization, we are of 
the opinion that an exercise of that belief is a matter within the dis- 
cretion of the society. It is clear that the encouragement of the youth 
of this state in the ways of the soil is an end that is indispensable to 
the welfare of the state. 


3. Section 2-5 makes mandatory the annual offer and award of 
premiums for the improvement of soil, crops, tillage, manures, imple- 
ments, stock, articles of domestic industry, It then permits the offer 
and award of premiums for such other articles, productions, and im- 
provements as is deemed proper, It will be noted that it is the offer 
and award of premiums that is mandatory. The statutes are silent as 
to requirements in regard to what is exhibited at a fair. We are there- 
fore of the opinion that what is exhibited is not the criteria used in 
determining the eligibility for county funds. While an award of 
premiums implies that entries must be judged, it does not imply that 
they must be exhibited. 


4. Section 2-201 does not limit the number of societies that may 


be organized under its provisions. The result is, of course, that the 
Legislature is the only body which may impose such limitations. 
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July 10, 1953 
TAXATION 


Treatment of Motor Vehicles With Respect to Determination of Value 
of Corporate Stock for Intangible Property Taxation for the Year 1953 


REQUESTED BY: Frederick H. Wagener, Lancaster County Attorney, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: What deduction, if any, should be made on account 


of motor vehicles owned by a corporation in arriv- 
ing at a determination of the value of the cor- 
porate stock for intangible property taxation pur- 
poses for the tax year 1953? 


CONCLUSION: No deduction should be made. 


Section 77-706, R, R. S. 1943, provides that, in determining the 
value of shares of stock of corporations organized under the laws of 
this state, the “assessed value” of all property of the corporation which 
is listed and taxed in the state shall be deducted from the total actual 
value of the corporate stock. 


L. B. 165, enacted at the Sixty-fifth Session of the Legislature, 
provides for a new method of motor vehicle taxation. In order to 
avoid a double tax burden resulting from the transition to the new 
method of taxation of motor vehicles, the bill provides that all such 
vehicles shall be taxed at the rate of one dollar for the tax year 1953. 
The flat rate tax for 1953 is not based upon valuation in any manner; 
but, rather, is in the nature of a capitation tax or excise tax upon the 
ownership of motor vehicles. 


It is our opinion that, for the tax year 1953, motor vehicles have 
no assessed value, within the meaning of Section 77-706, and that no 
deduction should be made on account of motor vehicles owned by a 
corporation in arriving at a determination of the value of the corporate 
stock for intangible property taxation purposes. 


July 13, 1953 
HIGHWAYS 


Regulations of Department of Roads and Irrigation as to the Use of 
Highways Under R. S. Nebraska 1943, Section 39-615 


REQUESTED BY: L. N. Ress, State Engineer, Capitol Building, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 
QUESTION: Are such regulations of the Department with ref- 


erence to the crossing or occupancy of state high- 
ways binding upon the Metropolitan Utilities Dis- 
trict of Omaha, Nebraska? 
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CONCLUSION: Yes. Any regulation of the Department reason- 
ably adopted to “promote public safety and to pre- 
serve and protect state highways and prevent 
immoderate and destructive use of the same” is 
valid and binding upon the Metropolitan Utilities 
District. 


As noted in your request, our opinion to you of March 13, 1940, 
(Report of Attorney General, 1939-1942, p. 322), arrived at the fore- 
going conclusion and reviewed the authority and duty of the Depart- 
ment of Roads and Irrigation under present section 39-604 and 39-615 
of the statutes. The case of Trussell v, Ferguson, 122 Neb. 82, cited in 
such opinion, sustained the validity of regulations “reasonably adapted” 
to promoting the objectives specified in the foregoing statutes. 


Our attention is particularly directed to section 14-1008 R. S. 
Nebraska, 1943, reading as follows: 


“The board of directors of the metropolitan water district 
shall have general charge, supervision, and control of all matters 
pertaining to the water supply of the district for domestic, 
mechanical, public, and fire purposes, including the general 
charge, supervision, and control of the design, construction, opera- 
tion, maintenance, and extension or improvement of the necessary 
plant to develop power and to pump water. It shall have the 
authority to enter upon and utilize streets, alleys, and public 
grounds therefor, and the distribution thereof, upon due notice to 
the proper authorities controlling same. The board shall also 
have the power to appropriate private property required by the 
district and water plant, to purchase and contract for necessary 
materials, labor, and supplies, and to supply water without the 
district upon such terms and conditions as it may deem proper, 
and the authority and power herein conferred upon the board 
of directors shall extend as far beyond the corporate limits of 
the metropolitan water district as the board may deem necessary.” 


This statute raises the question as to whether the language therein 
giving such district a right to “enter upon and utilize streets”, may 
be said to override or supercede the regulatory power of the Depart- 
ment. 


According to Webster’s Dictionary, the right to “utilize” streets 
means the right “to make use of” streets. The district, therefore, by 
this statute, is given the right ito use streets in carrying on its activi- 
ties. This is a right not unlike that given public power and irriga- 
tion districts in section 70-515, R. S. Nebraska, 1943, 


The general authority of the Department of Roads and Irrigation, 
as reviewed in the opinion referred to, and as specified in sections 
39-601 and 81-701, R. S. Nebraska, 1943, is not in our opinion subject 
to an overriding power in a local utilities district to disregard the 
regulations issued by the Department under section 39-615 of the 
statutes, To hold otherwise would defeat the manifest purpose and 
policy of legislation which is state-wide in application, covering the 
“whole of the state highway system,” and essential to accomplish the 
expressed objectives.. Effect may reasonably be given to all the legis- 
lation above enumerated, without exempting a local subdivision of 
government from the regulations of the department. 


In addition to the authorities cited in the prior opinion, we call 
attention to the following: 
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Grants of authority to local subdivisions over state highways are 
subject to strict construction “in the interest of the common right.” 
25 A. J., p. 549. The statute giving the district a right to “enter upon 
and utilize” streets, bestows a right that would not exist in the absence 
of a clear and explicit statute. Morton County v. Hughes Electric Co. 
(N. D.), 208 N. W. 108. The right to use a highway for business pur- 
poses “is an extraordinary nature, and differs radically from the right 
of travel and transportation” and is “subordinate at all times to the 
ordinary use of highways by the public.” 40 C. J. S., p. 250. The gen- 
eral rules, established by the courts, are well summarized in 40 C.J.S., 
p. 232, as follows: 


“In the absence of a delegation of power, discussed infra sub- 
division b of this section, local authorities have no right to con- 
trol or regulation over the highways of the state, any power of 
the local authorities to regulate traffic on the highways within 
their jurisdiction being subordinate to the state legislature and 
subject to the general laws of the state dealing with such matters, 
unless the general law expressly makes local regulations para- 
mount, Thus, where by statute the power to control and super- 
vise state highways has been vested in a state highway commis- 
sion, local authorities have no such power over such highways 
within the confines of the locality.” 


July 15, 1953 
STATE MENTAL HOSPITALS 
Salaries of Superintendents 


REQUESTED BY: Thomas J. Dredla, Vice Chairman, Board of Con- 
trol, Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 
QUESTION: Whether or not the superintendents of the four 


mental hospitals are entitled to maintenance al- 
lowance in addition to their salary. 


CONCLUSION: No, except for family food supply. 


Section 83-308, Revised Statutes of Nebraska 1943, outlines the 
salary limits of the superintendents of the mental hospitals, and spe- 
cifically sets out that in addition to their salary, which salary is re- 
quired to be paid in the same manner as other state officers, they are 
to receive maintenance. 


Section 3, L. B. 590, sixty-fifth session of the Nebraska Legislature 
amended Section 83-308 to read as follows: 


“The amount of the salary of the superintendents of the four 
state mental hospitals as described in section 83-305, shall be determined 
Lm the Board of Control and paid in the same manner as other state 
officers. 


The effect of this amendatory act is clear beyond any question of 
doubt. It obviously removed the salary ceiling on the pay of the mental 
hospital superintendents, and it just as obviously took away their main- 
tenance allowance. Thus, upon the effective date of this legislation— 
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which is September 14, 1953,—the Board of Control will no longer be 
restricted as to the amount of salary they can pay the superintendents, 
and in determining said salary the Board should take into consideration 
the fact that these officers will no longer receive any of their prior 
allowances—with one exception that will be discussed hereinafter. 


The above conclusion is inevitable after a thorough review of the 
applicable statutes and the legal principles pertinent thereto. It is 
fundamental that any right which a public officer may have to com- 
pensation must be found in some provision of the law, for whatever 
may be the character of the compensation, it must depend upon the 
will of the people speaking through their Constitution or statutes. In 
the instant situation a statute prescribing salary limits and maintenance 
is amended by a statute which removes that salary limitation but de- 
letes the maintenance authorization. This express exclusion cannot be 
circumvented. It cannot be urged that maintenance allowances are 
still in order, and, with the specific exception of rations as provided in 
Section 83-127, we conclude that any and all such payments will not 
be authorized upon the effective date of L. B. 590. Section 127 provides 
as follows: 


“The Board of Control shall fix the salaries, not otherwise 
specified by law, of all officers and employees of institutions under 
its control. All salary schedules shall be included in the estimates 
of expenses submitted by the chief officers of each institution. In 
addition to his salary, each officer required to live at any institution 
shall receive food supplies for his family from the regular supplies 
furnished the institution, his “family” to include only his wife 
and minor children. Each chief executive officer shall furnish a 
monthly payroll for the institution under his charge, showing the 
name of each officer and employee, monthly stipend, and time of 
service. The payroll shall be audited by the board, and a statement 
of the amount found due shall be filed with the Auditor of Public 
Accounts and a warrant issued to each individual named therein.” 
(Emphasis supplied) 


In that Sections 127 and 308 of Chapter 83 deal with the same 
subject matter, they must be read in pari materia, and in construing 
the two together it is obvious that each superintendent “required to 
live at any institution shall receive food supplies for his family from 
the regular supplies furnished the institution, his ‘‘family” to include 
only his wife and minor children.” The statute specifies that the fore- 
going xations are in addition to the regular salary of the officer so 
situated. 


You further ask whether there is “any manner in which the Board 
is required to determine the amount of food for a family.” It is our 
conclusion that this is an administrative matter left entirely up to the 
discretion of the Board, and, of course, their judgment thereon is final. 


July 16, 1953 
STATE ASSISTANCE FUND 
Expenditure for Survey 


REQUESTED BY: Mayme Stukel, Director of Assistance, Department 
of Assistance and Child Welfare, State House. 


OPINION BY: Ciarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
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QUESTION: Does the State Director of Assistance and the Board 
of Control have authority to allocate State Assist- 
ance funds to help subsidize a community survey 
of rehabilitation specifically related to chronically 
aged ill? 


CONCLUSION: No. 


The following statutory provisions control the expenditure of state 
assistance funds relative to the aged: 


Section 68-310, R. S. Supp. 1951, provides for what purposes the 
fund may be authorized to be expended. Subdivisions (a) through (d) 
authorize expenditures for specific purposes. Subdivision (e) reads: 


“The balance remaining in the State Assistance Fund shall be 
used for the payment of blind assistance, which shall be paid in 
full on the need basis, regardless of the adequacy of the funds to 
pay the other assistance grants, after making the deductions pro- 
vided for in subsections (a) to (d), inclusive, and thereafter shall 
be used for the payment of old age and aid to dependent children 
assistance grants, as provided in section 68-315.” 


Section 68-315, R. R. S. 1943, provides: 


“The balance of the State Assistance Fund hereinabove spe- 
cifically allotted for old age assistance, blind assistance, and aid to 
dependent children, shall be distributed and paid to the county 
treasurer of each county of the State of Nebraska, in the proportion 
which the total need of the county bears to the total need of the 
state, in monthly or quarterly allotments, which need not be equal, 
and in proportion to the funds available for this purpose.” 


Section 68-311, R. R. S. 1943, defines “need” as follows: 


“The term ‘need’ as used in Chapters 43 and 68, or applied in 
the administration of the public assistance laws of the state, shall 
mean the need for assistance based upon the budgetary deficiency 
requirement of a needy individual eligible for assistance under said 
assistance laws, determined upon proper investigation and neces- 
sary for his maintenance in decency and health, taking into con- 
sideration his requirements for rent, food, clothing, shelter, fuel, 
light, water, household equipment and supplies, health, education, 
and such other factors as may be pertinent.” 


Section 68-321, R. R. S. 1943, provides: 


“Expenditures from the State Assistance Fund shall be made 
by the State Treasurer in the manner and form provided for by 
law.” 


The amount paid to the county treasurer is determined by the 
proportion which the total need of the county bears to the total need of 
the state, and “need” based upon subjective standards of consideration 
involving individual applicants. There is no provision for expenditure 
for surveys, regardless of their merit; nor is there any appropriation 
for this purpose, (L. B. 243, sec. 27, Laws 1943). 


Reference is made to Section 7, L. B. 538, Laws of 1953, which 
provides in subsection (2) the county director of public welfare shall: 


“Study and make recommendations to the county board of 
public welfare regarding the causes of dependency within the 
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county, including unemployment, delinquency, child neglect, pov- 
erty, and desertion and the treatment and prevention thereof.” 


It should be pointed out that this law does not become effective until 
September 14, 1953, since it was passed without the emergency clause. 
However, a study of L. B. 538 reveals that none of the sections quoted 
in the early part of this opinion was amended. Therefore the author- 
ized expenditures are the same as before. It is true that L, B. 538 di- 
rects the county director of public welfare to study and make recom- 
mendations regarding causes of dependency, but it does not authorize the 
expenditure of state assistance funds for the purpose of undertaking 
a survey. 


July 21, 1953 
SCHOOLS 
Change From Class I to Class II District 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State Capitol, Lincoln 9, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: May a Class I District which intends to teach high 


school grades nine and ten, change to a Class II 
District if they have an enrollment in these two 
grades of only ten pupils? 


CONCLUSION: No. 


Article 7 of Chapter 79, R. R. S. 1943, deals with provisions appli- 
cable to Class II School Districts only. It sets out methods of changing 
from a Class II District to a Class I District, and vice versa. A restric- 
tion concerning the latter change is found in the proviso clause of sub- 
division (3) of Sec. 79-701, R. R. S. 1943. It says: 


“Provided, that no district may change from Class I to Class 
II unless that district has an enrollment of not less than twenty 
pupils in grades nine to twelve, inclusive.” 


You inquire whether this clause would permit a Class I District 
to change to a Class II District if said District intended to operate only 
grades nine and ten, and had ten pupils available for these two grades. 
The answer is no, and we submit the following rules of law as respon- 
sible for this conclusion: 


The court will not read into a statute exceptions not made by 
the Legislature. State v. School Dist., 156 N. W. 641, 99 Neb. 338. 
Also: Siren v. State, 111 N. W 798, 78 Neb. 778. 


The meaning of the Legislature must be derived from the 
[eneUaae used. Updike v. City of Omaha, 127 N. W. 229, 87 Neb. 


It is not the court’s duty nor within its province to read a 
meaning into the statute not warranted by the legislative language, 
as in the legislative domain the Legislature is supreme. State v. 
City of Lincoln, 162 N. W. 138, 101 Neb. 57. 
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The proviso of a statute is to be strictly construed. State v. 
City of Lincoln, 162 N. W. 138, 101 Neb. 57. 


Clearly, had the Legislature desired to allow a District I school to 
change to a District II school by meeting half of the above-stated 
statutory requirements, they would have so provided. The statute is 
clear and complete. The Legislature intended it to mean only what it 
expressly says. 


July 22, 1953 
ELECTIONS 
Justice of the Peace, County Clerk 


REQUESTED BY: Jack H. Hendrix, Hitchcock County Attorney, 
Trenton, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 
QUESTION: Whether an individual who holds the office of coun- 


ty clerk and clerk of the district court can be ap- 
pointed a justice of the peace. 


CONCLUSION: No. 


You state in your letter request, that because of the establishment 
of a weighing station in your county, you find it expedient to appoint 
a justice of the peace. You add, “One of the applicants is the County 
Clerk and Clerk of the District Court.” You then ask the question, 
“May such an officer also hold the position of Justice of the Peace?” 


It is our conclusion that he may not serve in such a dual capacity. 


The general rule is that two offices may be held by the same indi- 
vidual unless the nature and duties of the offices are such as to render 
them incompatible. See Report of the Attorney General, 1947-1948, 
page 77; and Report of the Attorney General, 1945-1946, page 185. 
However, we feel that the nature and duties of the offices involved 
herein render them incompatible, for the chief test of incompatibility 
is whether the nature and duties of the two offices are such as to render 
it improper, from consideration of public policy, for one person to hold 
the two clerk positions and serve as a justice of the peace. State v. 
Wait, 92 Neb. 313, 138 N. W. 159. 


Section 29-616, R. R. S. 1943, requires that ‘“Whenever convic- 
tion shall be had before a magistrate under section 29-601 to 29-616, 
he shall make a certificate of such conviction under his hand, in which 
it shall be sufficient briefly to state the offense charged and the con- 
viction and judgment thereon, and if any fine was assessed or collected, 
the amount so assessed and collected, with the date at which the same 
was so done.” This certificate is required by law to be filed “in the 
office of the county clerk of the county in which such conviction was 
had.” It is not reasonable to allow an official to be in a position where 
he would be simply filing these certificates with himself. 


Section 29-2704, R. R. S. 1943, specifies that upon examination be- 
fore a magistrate on complaint of a felony the magistrate may file with 
the county clerk a certified transcript of the costs, and that the county 
board shall then allow or disallow said bill of costs. The amount of 
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costs so allowed must then be certified by the county clerk, and the 
certificate filed with the clerk of the district court. Again, we would 
have a one man show, and we do not believe this to be in the best 
interests of the public. A perusal of various other applicable sections 
of the statutes concerning these officials points out other inconsistencies, 
but the foregoing sufficiently illustrate the official conflicts that would 
arise. 


In addition to the possible and probably confliction of the nature 
and duties of these offices, section 32-425, R. R. S. 1943, is involved, 
and, so much as is pertinent, provides as follows: 


“The name of a candidate shall not appear on the ballot more 
than once except for the office of delegate to the national, state, or 
county convention.” 


Section 32-311 requires that the justice of the peace be elected at 
the general election in each even-numbered year, and Schedule “A” of 
section 32-422, which is the ballot form, includes the offices herein 
concerned. It is therefore our conclusion that an individual who is 
county clerk and clerk of the district court is not eligible to serve as a 
justice of the peace. 


July 24, 1953 
BANKS AND BANKING 
Computation of Reserve Requirements 


REQUESTED BY: Mr. J. F. McLain, Director of Banking, State Cap- 
itol Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: Under the provisions of Section 8-136, R. S., 1943, 


is it proper that the deposit balance as of the open- 
ing of business each day shall be used as the basis 
for computing the minimum reserve which a state 
bank is required to have on hand at the close of 
business the same day? 


CONCLUSION: Yes. 
Section 8-136, R. S., 1943, in part, provides as follows: 


* banks, in cities having a population of twenty-five 
thousand, shall maintain a reserve, in available funds, of at least 
twenty per cent of their deposits.” 


You call attention to the fact that Regulation D, promulgated 
by the Governors of the Federal Reserve System, provides that reserve 
requirements for member banks shall be computed at the close of 
business each day, based on the deposit balance as of the opening of 
business the same day; and you inquire whether or not Section 8-136 of 
the Nebraska Statutes is subject to interpretation so as to permit the 
computation of reserve requirements under state law on a similar basis. 


As we understand the situation, heretofore state bank reserve re- 
quirements have been computed for each day on the basis of deposit 
balances at the close of business on the same day; that is to say, banks 
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have been required to maintain reserves at the close of business each 
day which will equal or exceed the minimum statutory percentage 
of the deposit balance as of the close of business for that day. Where- 
as, it is now proposed that the deposit balance as of the opening of 
business each day shall be used as the basis for computing the mini- 
mum reserve which a bank is required to have on hand at the close of 
business that day. 


We have found no reported court decisions involving an inter- 
pretation of the Nebraska law above mentioned, or any similar law of 
other states. 


Although regulations of the Federal Reserve System are in no 
way authority for the interpretation of a state law relating to the same 
subject, Regulation D of the Federal Reserve System, supra, presum- 
ably is founded upon the same policy considerations as those which 
prompted the Nebraska Legislature to enact the law which appears in 
Section 8-136; and the existence of such regulation is corroborative of 
our view that such a method of computing reserve requirements is not 
violative of the spirit and intent of the Nebraska law. 


Banking laws should be construed in such a manner as to meet 
the requirements of banks and also to protect depositors and the pub- 
lic. People v. Berardini, 269 N. Y. S. 381, 350 Misc. 311, Due to the 
inevitable fluctuation of deposits during the course of a business day, 
it is impossible for banking officials to predetermine what will be the 
deposit balance at the close of business on any particular day. This 
calculation must necessarily be arrived at some time after the close of 
business. Obviously, it is extremely difficult for banks to effect in- 
creases in their reserves after the close of business. By the same token, 
no withdrawal of deposits would occur after the close of business on 
any particular day. The prospects of reserves falling below or ris- 
ing above the legal minimum at some time during the course of a busi- 
ness day are the same under either method of computation. We find no 
basis for a conclusion that use of the proposed method of computing 
reserves, as opposed to the method now employed, would result in any 
prejudice to the interests of depositors or the general public. Whereas, 
on the other hand, adoption of the proposed method of computing re- 
serves would better meet the requirements of banking institutions. 


The statutes are silent as to any precise time with respect to which 
state bank reserves shall be computed. As between the two alternative 
methods of computing reserves, hereinabove discussed, we feel that the 
language of Section 8-136 is equally compatible with either of such 
methods of computation. 


Therefore, it is our opinion that the adoption by the Department 
of Banking of the proposed method of computing reserves would be a 
proper exercise of the regulatory powers vested in the department by 
virtue of Section 8-107, R. S., 1943. 


July 22, 1953 
SCHOOL BOARD 
Authority to Designate and Purchase School Site 


REQUESTED BY: Stanley L. Hawley, Ass’t Superintendent, Division 
of Administration, Department of Public Instruc- 
tion, Building. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where the electors voted a “special levy for a sink- 
ing fund,” and the school district accumulated con- 
siderabie funds under this levy, can the board of 
education designate a school site and use these 
funds to purchase said site? 


CONCLUSION: No. 


Section 79-422, R. R. S., 1943, as amended by L. B. 577, 1953 Legis- 
lature, says as follows: 


“Whenever it shall be deemed necessary (1) to erect a school- 
house or school buildings, or an addition or additions and improve- 
ments to any existing schoolhouse, or (2) to purchase equipment 
for such schoolhouse or school buildings, in any school district in 
this state, the school board or board of education may, and upon 
petition of not less than one-fourth of the legal voters of said school 
district shall, submit to the people of said school district at the next 
general election or special election a proposition to vote a special 
Annual tax for that purpose of not to exceed five mills on the dol- 
lar upon the assessed value of all the taxable property in such dis- 
trict, except intangible property, for a term of not to exceed ten 
years. Such special tax may be voted at any annual or special 
meeting of the district by fifty-five per cent of the legal voters 
attending such meeting.” 


You state that a school district, operating under the above statute, 
voted a special tax. The matter was evidently presented on the bal- 
lot at a special or general election, and the electors were asked to vote 
on a “special levy for a sinking fund.” There was no indication on 
the ballot for what purpose this fund was to be used. The above ques- 
tion arises from this circumstance. 


In 1949, this office was faced with the question of whether funds 
voted under this same statute for the erection of new buildings could 
be used to improve and make additions to existing buildings. The At- 
torney General concluded that they could not (Report of the Attorney 
General 1949-1950, p. 121), declaring as follows: 


“However, if the ballot submitted to the electors contains 
only one of these propositions as, for example, the erection of a new 
building or buildings, I am of the opinion that the authority of 
the school board is limited to the specific use stated in the ballot 
and that the use of such fund for erection of additions and improve- 
ments to existing buildings, or for any other purpose not specific- 
ally expressed on the ballot, would be illegal.” 


To use the funds in this instance for the purchase of a school site 
would be to use the funds for a purpose not specifically expressed on the 
ballot, and such a use would be equally as illegal as the use contem- 
plated in the opinion above. 


In School District v. Randolph, 57 Neb. 546, the Nebraska Court 
declared that it was “clear that the policy of the law is to permit the 
electors to determine whether a schoolhouse shall be constructed, the 
amount to be expended, and to permit them also, if they choose, to 
designate the kind of house which shall be built.” 


In Gehling v. School District No. 56, 10 Neb. 238, the court said: 
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“Indeed, we find the whole course of the legislation to be in 
harmony with these provisions. Not only is the authority to direct 
and control such expenditures withheld from the school board, but 
as we see is expressly intrusted to the whole body of electors, by 
whom alone it can be exercised.” 


In Ladd v. School District, 70 Neb. 438, the court said the school 
district “has no authority to build a schoolhouse unless directed by the 
electors of the district.” In your case the electors only directed that a 
special levy be made to create a sinking fund. Not by the widest stretch 
could this be construed as authority for the selection and purchase of 
a schoolhouse site. 


July 24, 1953 
COUNTY SURVEYOR 


Compensation by County When He Assists Department of Roads 
and Irrigation 'Within the County in Establishing Section Corners 


REQUESTED BY: Paul E. Pettygrove, County Attorney, Oxford, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Ralph D. Nelson, Assistant Attorney General. 
QUESTION: In connection with planned improvements of a state 


highway in Furnas County, the Department of 
Roads and Irrigation requested the assistance of the 
Furnas County surveyor in establishing or re-estab- 
lishing certain section corners. The requested work 
was done by the county surveyor, without the 
knowledge of the County Board of Furnas County. 
Is the county obligated to pay the claim submitted 
by the county surveyor for this work? 


CONCLUSION: Yes. 


The official duties of the county surveyor are set out generally in 
article 19, chapter 23, R. S. 1943. It is provided in Section 23-1901, 
R. S. 1943, that it is the duty of the county surveyor to make all sur- 
veys within his county that he may be called upon to make, and Sec- 
tion 23-1907, R. S. 1943, states that he shall in his surveys perpetuate 
all original corners not at the time well marked, and all corners or 
angles that he may establish or re-establish. Under the provisions 
of Section 23-1904, R. S. 1943, his certificate of any survey made by 
him of lands in the county is presumptive evidence of the facts stated 
therein. The county survey is authorized by Section 23-1908, R. S. 
1943, to restore lost and obliterated corners of original surveys, to 
establish subdivisional corners, and to establish corners in all other 
surveys he may be called upon to make. The county surveyor is re- 
quired to keep an official record of surveys, by Section 23-1911, R. S. 
1943, which record shall include the identification of official government 
corners, and how he perpetuated all the corners of his survey. 


Similar duties are also set out in Section 39-255, R. R. S. 1943, 
where it is provided that the county surveyor shall perpetuate the 
existing corners where they are liable to destruction by construction 
or maintenance, and shall be allowed the statutory compensation to be 
paid out of the general fund of the county. This statute also makes 
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it the duty of the Department of Roads and Irrigation, in the construc- 
tion and maintenance of the public highways, where work is to be done 
that may cause the destruction of any corners, to notify the county sur- 
veyor. 


These statutes make it clear that the county surveyor was properly 
performing his duty when he was assisting the Department of Roads 
and Irrigation in establishing or re-establishing certain section cor- 
ners within his county. Section 33-116, R. S. Supp., 1951, also points 
out that he performs his duties by services rendered to the county 
or state, when it provides that “Each surveyor shall be entitled to the 
following fees: (1) For all services rendered to the county or state, 
not to exceed the sum of twelve dollars per day.” 


For these duties, the county surveyor, as a county officer, is to 
be paid out of the general fund of the county. See Sections 23-1102, 
R. S. Supp., 1951, et seq.; Report of the Attorney General, 1949-1950, 
page 64. 


The conclusion must be therefore that the county is obligated to 
pay the claim submitted by the county surveyor for performing his 
duties by assisting the Department of Roads and Irrigation in Establish- 
ing or re-establishing certain section corners. 


There is nothing novel in such conclusion. The county attorney, 
as a county officer, is paid out of the general fund of the county for the 
performance of his duties, and it is provided, in Section 23-1201, R. S. 
1943, “to prosecute or defend, on behalf of the state and county, all 
suits, applications or motions, civil or criminal, arising under the laws 
of the state, in which the state or county is a party or interested” is 
his duty. The counties are not independent governmental units, but 
“subordinate divisions of the state,” with rights and duties as specified 
in the Constitution of Nebraska, and the laws as enacted by the Legis- 
lature of Nebraska. See Cheney v. County Board of Supervisors of 
Buffalo County, 123 Neb. 624, 243 N. W. 881; Hansen v. Cheyenne 
County, 139 Neb. 484, 297 N. W. 902. So when a county official, as a 
part of his statutory responsibilities, renders service to the state, this 
does not lessen in any way the duty of his county board to allow his 
claim submitted for compensation due. 


July 28, 1953 
COURTS 
Selection of Juries Under L. B. 145 


REQUESTED BY: Malcolm R. Smith, County Attorney, Dakota 
County, Dakota City, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General: 
Bert L. Overcash, Assistant Attorney General. 
QUESTION: Does the foregoing legislation, approved by the 


Governor on June 13, 1953, apply to a term of 
Court to begin on September 8, 1953? 


CONCLUSION: L. B. 145, establishing a uniform method of select- 
ing juries goes into effect September 14, 1953, and 
thereafter governs the selection of juries in all 
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district courts. There is no saving clause in effect 
during a pending term of Court. Therefore as of 
September 14, 1953, the procedure and machinery 
established by L. B. 145 must be followed. 


L. B. 145 providing a “uniform method of selection of jurors, 
having been enacted without an emergency clause, goes into effect 
September 14, 1953. 


This Bill repeals prior statutes designated therein and contains no 
provisions continuing in effect any repealed statutes. There is no 
saving clause and no provisions in L. B. 145 dealing with the necessary 
transition or change-over period required to place the machinery in 
the new act into effect. See Saunders v. State (Okla.) 111 P. 965, 
Ann. Cas. 1912 B. 766. The jury commissioner in the new legislation 
comes into existence in those counties not presently following the 
method prescribed in this act, only when the act becomes law. There- 
fore such a jury commissioner cannot initiate any formal action under 
the new law until September 14, 1953. 


” 


The decisions of the courts, in this situation, are summarized in 
50 C. J. S. p. 876 as follows: 


“It is competent for the legislature at any time to change the 
general law previously in force as to how the jury list shall be 
selected, as long as no constitutional right is abrogated or im- 
paired. The legislature may also make a special provision as to 
the selection of the jury list in particular counties, as long as the 
method provided is possible of execution; and where it has done 
so one must not be compelled to submit to a jury summoned in a 
manner other than that provided.” 


In Maher v. State, 144 Neb. 463, at page 469 our Court said: 


“A defendant in a criminal case is entitled to be tried by a 
jury summoned and impaneled according to the provisions of the 
law in force relating thereto. Michaelson v, Beemer, 72 Neb. 761, 
101 N. W. 1007.” 


It has been consistently held by our Court that compliance with 
laws pertaining to the selection of juries is mandatory and must be 
strictly followed. Kronberg v. State, 114 Neb. 393, 396. In Clark v. 
Saline County, 9 Neb. 516, at page 522, the opinion of Chief Justice 
Maxwell declares: 


“These provisions are mandatory, and are designed to secure 
as far as possible fair, unbiased juries. As was said in Burly v. 
The State, 1 Neb. 396, the grand jury must be selected in the man- 
ner prescribed by law. There is no security to the citizen but in a 
rigid adherence to the legislative will as expressed in the statute.” 
See also in this connection Haight v. Omaha C. B. R. Co., 99 Neb. 
56, 58; 31 Am. Jur. p. 609, 611; 35 C. J. p. 258; 50 C. J. S. p. 1021. 


In Lovelace v. Boatsman, 113 Neb. 145, the Court held: 


“A litigant has no vested right in the mode of procedure, and 
an action commenced before an enactment changing the procedure 
in the court where the action is pending, after the enactment be- 
comes sottectixe, is properly triable under the changed method.” 
(syl. 1 
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July 28, 1953 
TAXATION 
Taxes on Omitted Property, Interest On 


REQUESTED BY: Frederick H. Wagener, Lancaster County Attorney, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 


QUESTION: When do taxes on omitted property, charged pur- 
suant to section 77-1317, R. R. S., 1943, become de- 
linquent and commence drawing interest? 


CONCLUSION: First half on May 1, and second half on September 
1, next following the date such taxes are placed 
on the tax list and extended against the property 
involved. 


Section 77-1317, R. R. S., 1943, provides that the county assessor 
shall cause to be placed on the tax list all lands and improvements 
which have been omitted from taxation for any former years, except 
lands and improvements which have changed ownership other than by 
will, inheritance or gift. 


Section 77-1318, R. R. S., 1948, provides: 


“All taxes charged under the provisions of section 77-1317 shall 
be exempt from any back interest or penalty, and shall be collected 
in the same manner as other taxes levied upon real estate.” 


Your opinion request suggests the possibility that section 77-1318 
might be construed in such a manner as to exempt omitted property 
from future interest and penalty even after being placed upon the tax 
rolls. We believe the intent of the statute is to exempt taxes on omit- 
ted property from the imposition of any interest or penalty for only the 
period of time during which such property had been omitted from the 
tax rolls; and that, by virtue of the statutory language, “shall be ex- 
empted from back interest or penalty,” there exists a necessary impli- 
cation that taxes on omitted property shall be subject to interest and 
penalties in the future, after being placed upon the tax rolls, in the same 
manner as applicable to taxes levied for current years. 


Section 77-207, R. R. S., 1943, provides: 


“All delinquent taxes shall draw interest at the rate of seven 
per cent per annum from the date they become delinquent.” 


Section 77-204, R. R. S., 1943, provides that one half of all general 
real estate taxes shall become delinquent on May 1, and the second 
half on September 1, next following the date such taxes become due. 


Section 77-203, R. R. S., 1943, provides that all general real estate 
taxes shall become due on January 1 next following the date of levy 
thereof. 


Thus, it appears that the question of when taxes on omitted real 
estate commence drawing interest depends upon when such taxes be- 
come delinquent; which, in turn, depends upon when such taxes be- 
come due; which, in the final analysis, depends upon when such taxes 
were levied. 
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In Chicago, R. & Q. R. Co. v. Klein, 52 Neb. 258, 71 N. W. 1069, the 
Nebraska court said: 


“To assess a tax is to adjudge and determine what proportion 
of his property the taxpayer shall contribute to the public. To levy 
a tax is to make a record of this determination and to extend the 
assessment against the taxpayer’s property.” 


Applying the foregoing judicial definition to the question at hand, it 
would appear that there has been no levy of taxes on omitted property 
until the actual placement on the tax list and extension against the 
property involved; and, accordingly, that the “date of levy,’ within the 
meaning of section 77-203, is the time of such extension. 


Further support for the above conclusion is found in Gallup v. 
Schmidt, 56 N. E. 443, 154 Ind. 196, which case involved an Indiana 
statute, somewhat similar to our section 77-1317, relating to the taxing 
of omitted property. In that case the Indiana court found that no in- 
terest could be imposed equivalent to that which would have accrued 
had the property been listed at the proper time, even in the absence of 
any statute expressly exempting taxes on omitted property from back 
pee Regarding the status of taxes on omitted property, the court 
said: 

“Tt was not a tax at all until after the assessment and exten- 
sion were made. Before that time the claim existed only in the 
right to tax, and not until molded by the forms of law into a fixed 
charge was it susceptible of * * * payment. The assessment and 
charge may be made for any year or years, but, whenever made, it 
is to be placed and extended upon the current (rolls) for collection 
as other taxes.” 


It is our opinion that taxes charged pursuant to section 77-1317 do 
not become due until January 1 next following the date upon which the 
same are placed on the tax list and extended against the property, re- 
gardless of the year or years for which such taxes are charged; and, 
similarly, that one half of such taxes would become delinquent and bear 
interest on May 1, and the second half on September 1, of the same 
year such taxes became due. 


We realize that this matter is not free from all doubt; and that 
the alternative view to the one herein taken is to adopt the conclusion 
that back taxes on omitted property are in a delinquent status and com- 
mence drawing interest immediately upon being placed on the tax list 
and extended against the property. However, in view of the absence of 
any specific statutory provision prescribing the time taxes on omitted 
real estate shall become delinquent and the lack of anything in the 
language of sections 77-203, 204, 207 which confines the application 
thereof to taxes levied for current tax years, it appears to us that said 
sections must be applied to taxes charged on omitted property under 
the provisions of section 77-1317. 


Your attention is invited to the fact that the statutory provisions 
above discussed and the conclusions with respect thereto relate solely 
to taxes on omitted lands and improvements. The statutes relating to 
taxes on omitted personal property expressly provide for the imposition 
of interest computed from the date the tax would have been due had the 
property been properly returned for taxation. Section 77-413, R. R. S., 
1943. 
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July 30, 1953 
FUNDS 


Use of Purchasing Agents Revolving Fund for Purchase of 
Micro-Film Machine 


REQUESTED BY: Blaine Yoder, State Purchasing Agent, State Cap- 
itol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Whether the Purchasing Agent may use money from 
the Revolving Fund to purchase a Micro-Film ma- 
chine? 


CONCLUSION: Yes. 


The fund you refer to in your inquiry was established by the 
Legislature in 1919. It was originally termed the Printing Commis- 
sioner Revolving Fund, and it read as follows: 


“Section 1. APPROPRIATION.—That there is hereby appro- 
priated out of the general fund the sum of three thousand dollars 
to be used as a fund by the printing commissioner for the purchase 
in quantities at wholesaie of office supplies, typewriter paper, car- 
bon paper, ribbons, second sheets, files, ink, pens, pencils, clips, rub- 
ber bands and other suppplies. Said appropriation to be a work- 
ing capital or revolving fund therefor. 


“Sec. 2, SAME—HOW EXPENDED.—That the sum herein 
appropriated shall be expended by the said printing commis- 
sioner for the purchase of the above mentioned supplies and such 
stock cabinets as the printing commissioner may deem necessary 
to take care of and handle the stock in a satisfactory manner. The 
printing commissioner shall keep a ledger account of all supplies 
purchased, and as the various departments requisition supplies from 
the printing commissioner, said printing commissioner shall charge 
them with said supplies, and shall collect from the incidental funds 
of the several departments each month. Said fund shall be kept 
at all times at its original amount, less the stock on hand at the time 
of invoice. 


“Sec. 3. EMERGENCY.—Whereas, an emergency exists this 
act shall be in force and take effect from and after its passage and 
approval. 


“Approved, March 29, 1919.” 


Since the date of the above enactment this fund has been reappro- 
priated with each biennial meeting of the Legislature, during which 
time the office of Printing Commissioner was abolished and replaced 
by the office of the State Purchasing Agent. The re-appropriation of this 
fund by the 1953 Legislature was set out as follows: 


“(1) Revolving funds: The receipts for the biennium ending 
June 30, 1955, inuring to the several revolving funds, together with 
any unexpended balances on hand as of June 30, 1953, are hereby 
specifically appropriated to each of the funds respectively: (a) To 
the Tax Commissioner, Purchasing Department, Revolving Fund, 
reappropriate unexpended balance on hand as of June 30, 1953, in 
Auditor Account No. 700;..... ” (Law 1953, p. 54) 
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We are governed, then, in the determination of the use of this fund, 
to the language employed by the 1919 Legislature in their original enact- 
ment of this appropriation. In setting out the possible purchases to come 
from this fund the Legislature does not specifically mention a Micro- 
Film machine. They do, however, enumerate several specific types of 
office equipment and then add the general statement, “and other sup- 
plies.” The rule of construction applicable to this type of statutory 
language, is the following: 


“Where an enumeration of specific things is followed by some 
more general word or phrase, the general word or phrase is to be 
held to refer to things of the same kind.” State v. Bone Creek Tp., 
190 N.W. 586, 109 Neb, 202. 


This rule has been applied as follows: To held that an enclosure 
situated within a race course and used by defendant for betting is a 
“place” within the meaning of a statute forbidding use of “house, office, 
room or other place” for purpose of betting. Hawke v. Dunn, L. R. 1 
Q. B. D. 579; to hold that a statute authorizing issuance of a search 
warrant on complaint on suspicion that stolen materials are concealed 
in “any dwelling house, outhouse, yard, garden or other place or places” 
applies to a warehouse not connected with any dwelling house. Regina 
v. Edmundson, 121 Eng. Reprint 30; and to hold that interest paid on an 
amount of tax refund falls within “interest on bonds, notes, or other 
interest-bearing obligations of residents” in determining the income of 
a nonresident alien individual from sources within the United States. 
Helvering v, Stockholms Enskilda Bank, 293 U. S. 84. 


The specific things enumerated in the statute here in question in- 
cludes the word “files.” It would seem to us that a micro-film machine 
would be an office supply in the sense that we think of a file as an 
office supply. Therefore, we would conclude that the class of supplies 
intended to apply in the operation of this statute would include a 
micro-film machine. 


We are assisted in this conclusion by the language of the title to this 
act (which may be used in the interpretation of an ambiguous statute— 
State v. City of Lincoln, 101 Neb. 57, 162 N. W. 138), which says: “AN 
ACT to appropriate the sum of three thousand dollars to be used as a 
revolving fund by the printing commissioner of the state of Nebraska 
for the purchase of supplies used by the various departments in the state 
governments and to deciare an emergency.” 


Surely a micro-film machine would come within the category of 
“supplies,” or within the somewhat narrower classification, used at one 
point in the statute, of “office supplies.” 


July 31, 1953 
APPROPRIATIONS 


Post 'War Construction Fund, Use of to Purchase Site for Governor’s 
Mansion; Statutes, Construction of 


REQUESTED BY: Max A. Denney, Administrative Assistant to the 
Governor, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
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QUESTION: May the Governor use the funds appropriated under 
section, sub-section (3), of L. B. 243 (1953-55 Ap- 
propriation Bill) for the purpose of purchasing a 
site or additional land for the site of the Governor’s 
Mansion? 


CONCLUSION: Yes. 


The Legislature, in 1945, enacted the law which now appears in the 
statutes as sections 72-1001 to 1004, R.R.S., 1943. That act created a 
special fund, to be known as “Post War Construction Fund,’ and 
provides that money may be expended from the fund upon various 
projects, one of which is: 


“Purchase of sites and construction thereon of an official resi- 
dence for the Governor.” Sec. 77-1003, sub-sec. (1). 


The act further provides that such funds shall be expended only upon 
appropriation by the Legislature. 


The Appropriation Bill for the 1953-1955 biennium, enacted by the 
65th Session of the Legislature, contains the following appropriation: 


“Post War Construction Fund for construction of Governor’s 
Mansion, reappropriate $50,000.00 of the unexpended balance on 
hand as of June 30, 1953, in Auditor Account No. 15A.” (Sec 7, 
Sub-sec. (3), L. B. 243.) 


Clearly, section 72-1003 authorizes the use of money from the Post 
War Construction Fund for the purchase of a site for a Governor’s 
Mansion. The question, therefore, is whether the effect of the language 
of the appropriation bill, quoted above, is such as to restrict the use of 
the current appropriation to construction only of a Governor’s Mansion, 
as opposed to purchase of a site for such construction. In resolving this 
question it is helpful to make reference to certain familiar principles of 
statutory construction. 


The legislative intent is the cardinal rule in the construction of 
statutes. All statutes relating to the same subject are considered as 
parts of homogeneous system and later statutes are considered as supple- 
mentary to preceding enactments. So also, statutes relating to the same 
subject, although enacted at different times and containing different 
phraseology, are pari materia and should be construed together so as to 
harmonize and give effect to their various provisions. Enyeart v. City 
of Lincoln, 136 Neb. 146, 285 N. W. 315; Village of Overton v. Nagel, 128 
Neb. 264, 258 N. W. 461; Morrill County v. Bliss, 125 Neb. 97, 249 N. W. 
98. Also, words may be supplied by the courts in construing a statute 
where such is necessary to complete the sense thereof and give effect to 
the intention of the Legislature. Board of Regents v. Gillette, 149 Neb. 
56, 30 N. W. 2d 296. 


It is manifest that the Legislature, in enacting the provisions con- 
tained in sections 72-1001 to 1004, intended that money from the Post 
War Construction Fund might, upon appropriation be used for the pur- 
chase of a site for a Governor’s Mansion, as well as the construction of a 
mansion. It appears to us that the appropriation enactment here involved 
must be regarded as supplemental to section 72-1003, being merely an 
execution of the authority therein contained. Thus construed, we find 
nothing in the appropriation bill which is indicative of any legislative 
intent to prohibit the use of such funds for the acquisition of a site for a 
mansion. Had the legislature intended to restrict the use of such funds 
to something less than or different from the purpose announced in the 
basic statutory authority to which the appropriation was supplemental, 
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it is logical to assume that such intention would have been clearly ex- 
pressed, either in the appropriation bill or by amendment of the basic 
section (72-1003) itself. We see no justification for presuming any such 
intent on the part of the Legislature. 


It will be observed that the appropriation act contains the language 
“Governor’s Mansion” to describe that which is defined in section 72- 
1003 as “an official residence for the Governor.” This circumstance is 
illustrative of the fact that the phraseology of appropriation bills is 
customarily terse, abbreviated, and, as a result, often somewhat inarticu- 
late; and such fact is a matter which we believe to be entitled to con- 
sideration in determining the legislative intent of the appropriation. 
We submit that it was the intent of the Legislature to appropriate the 
sum of $50,000.00 to be used for the purposes authorized by section 
72-1003, sub-section (1). 


Although we find no reported decision in which a question identical 
to the one here under consideration was involved, we do feel that the 
reasoning herein expressed is supported in principle by the opinion of 
the Nebraska court in Board of Regents v. Gillette, supra. That case in- 
volved an appropriation from the State Institutional and Military De- 
partment Building Fund, the statutory authority for expenditures from 
which fund appears in the same article of the statutes as the authority 
for expenditures from the Post War Construction Fund. See sections 
72-1005 to 1007. From the facts recited in the opinion, it appears that 
the moneys which make up the State Institutional and Military De- 
partment Building Fund came from two sources, viz: a special levy 
and from the state general fund. The appropriation bill involved in 
that case appropriated “all money that may be raised during the 
biennium by the special levy authorized by Legislative Bill 209 (now 
sections 72-1005 - 1007).” The Supreme Court found that, even though 
the appropriation bill contained no express reference to moneys to be 
obtained from the general fund, it was the intent of the Legislature to 
appropriate all available money from the general fund, in addition to 
that raised from the special levy. In support of its findings, the court 
said, at page 61 of the Nebraska report of the opinion: 


“By the enactment of L. B. 209, the Legislature clearly stated 
ats eS to initiate the program of betterment therein author- 
ized.” 


Further, at page 62, the court reasoned as follows: 


“cs * it is clear the Legislature intended to make funds avail- 
able for the beneficial purposes of L. B. 209. Obviously, the Legis- 
lature did not intend * * * to nullify the purpose expressed in the 
original proposal. To accomplish that purpose the customary par- 
liamentary method would be to strike the section.” 


Paraphrasing the foregoing language of the court to fit the situation 
here under consideration, it can be said: 


“By the enactment of section 72-1003, the Legislature clearly 
stated its purpose to initiate the program of providing a fitting and 
suitable official residence for the Governor; and it is clear the 
Legislature intended to make funds available from the Post War 
Construction Fund for the purpose of purchasing a site for, as well 
as constructing thereon, an official residence for the Governor. 
Obviously, the Legislature did not intend to nullify or restrict the 
purpose expressed in the original proposal. To accomplish that 
purpose the customary parliamentary method would be to strike 
or amend the section.” 
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It is our opinion that the Governor may use the funds appropriated 
under section 7, sub-section (3) of L. B. 243 for the purpose of purchas- 
ing a site or additional land for the site of the Governor’s Mansion, 


August 3, 1953 
STATE REFORMATORY 
Sale of Signs Made by Prisoners to Private Citizens 


REQUESTED BY: C. V. Keller, Business Manager, State Reformatory, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTIONS: 1. Can road signs made by prisoners in the State 


Reformatory be sold to any private citizen in the 
State of Nebraska, when sold at not less than the 
fair market price? 


2. Can road signs made by prisoners in the State 
Reformatory be sold to any private citizen residing 
outside of the State of Nebraska? 


CONCLUSIONS: 1. No. 
2. No. 


Section 83-122, R. S. Supp. 1951, provides that all road markers and 
signs required by the Department of Roads and Irrigation of this state, 
shall be manufactured in the State Reformatory. The Department of 
Roads and Irrigation is required by Section 83-123, R. S. Supp. 1951, to 
pay to the State Reformatory the actual cost of this manufacture. Vari- 
ous governmental subdivisions in Nebraska have been purchasing road 
signs manufactured by prisoners in the State Reformatory, as directed 
by Section 83-145, R. R. S. 1943. Private citizens who are residents of 
Nebraska, as well as those in other states, and in Puerto Rico, now 
desire to purchase signs manufactured in the State Reformatory, 


Section 83-460, R. R. S. 1943, reads as follows: 


“The Board of Control shall engage in any trade or business, 
including manufacturing and farming, in the state reformatory as 
they may deem to be for the best interests of the state, and for the 
advancement, reformation and instruction of the prisoners in useful 
trades. The products of the state reformatory shall be sold at not 
less than the fair market price. Such products shall, so far as pos- 
sible, be used as supplies for state, county, municipal, school or 
other public use, and the reformatory shall collect or be credited 
with their fair market price.” 


This section, passed in 1921, was restricted by the adoption by the 
legislature in 1935 of Sections 83-144 to 83-152, R. R. S. 1943. See, 
Report of Attorney General, 1947-1948, pages 4 to 7, which points out 
that the purpose of these sections was to prevent the competition of the 
state itself, using what was claimed to amount to slave labor, with free 
labor and business. The only sales of road signs and markers manu- 
factured in the State Reformatory sanctioned by law are those to the 
State of Nebraska and its governmental subdivisions, as provided in Sec- 
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tion 83-122, R. S. Supp. 1951, and Section 83-145, R. R. S. 1943. Section 
83-151, R. R. S. 1948, forbids all persons to sell any goods, wares, or 
merchandise, except farm supplies, machinery, and equipment, manu- 
factured by prisoners in the State Reformatory except as specifically 
sanctioned by law. The conclusion therefore must be that such signs 
cannot be sold to any private citizen in the State of Nebraska. 


The sale of such signs outside of the State is covered by 18 U.S.C. A. 
section 1761, which reads: 


“(a) Whoever knowingly transports in interstate commerce or 
from any foreign country into the United States and goods, wares, 
or merchandise manufactured, produced, or mined, wholly or in 
part by convicts or prisoners, except convicts or prisoners on parole 
or probation, or in any penal or reformatory institution, shall be 
fined not more than $1,000 or imprisoned not more than one year, 
or both. 


“(b) This chapter shall not apply to agricultural commodi- 
ties or parts for the repair of farm machinery, nor to commodi- 
ties manufactured in a Federal, District of Columbia, or State 
institution for use by the Federal Government, or by the District 
of Columbia, or by any State or Political subdivision of a State.” 


In 18 U. S. C. A. sec. 10, the term “interstate commerce,” as used 
in that title, is defined to include commerce between one State, Terri- 
tory, Possession, or the District of Columbia and another State, Terri- 
tory, Possession, or the District of Columbia. 


In addition to this Federal prohibition, many States have enacted 
laws prohibiting the sale, in the open market, of prison-made goods. 
The United States Supreme Court, in the case of Whitfield v. Ohio, 
297 U. S, 431, 56 S. Ct. 532, 80 L. Ed. 778, upheld the constitutionality 
of a state statute prohibiting the sale on open market in the state of 
goods, wares, or merchandise manufactured in another state by convicts 
or prisoners. And in Kentucky Whip & Collar Company v. Illinois Cen- 
tral Railroad Company, 299 U. S. 334, 57 S. Ct. 277, 81 L. Ed. 270, it was 
held that the Congress has constitutional authority to prohibit the 
movement in interstate commerce of useful and harmless articles made 
by convict labor. 


We must also conclude that road signs and markers manufactured 
in the State Reformatory cannot be sold to private citizens in any other 


State, Territory, or Possession of the United States, or the District of 
Columbia. 


August 7, 1953 
TAXATION 
Class V. School District Levy, Change of After Report to County. 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C, Sheldon, Assistant Attorney General. 
QUESTIONS: 1. The Omaha School District, during the month 


of July, 1953, fixed its levy and reported the same 
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to the county. Is it now possible for the district 
to either raise or lower its levy? 


2. If it is possible for the district to change its 
levy, sate such change be effected prior to August 
10, 1953? 


3. Could the district change its levy at any time 
before the preparation of the county tax list has 
been commenced? 


CONCLUSIONS: 1. Yes 
2. No. 
3. Yes. 


Section 79-1007, R. R. S., 1943, provides that the board of educa- 
tion of a class V school district, during the month of July of each year 
shall determine and report to the county clerk the number of mills on 
the dollar deemed necessary to be levied for the various district pur- 
poses during the next ensuing fiscal year. However, sections 77-1853, 
1854, R. R. S., 1943, expressly provide that no tax shall be invalid by 
reason of irregularities in the levying process, such as failure to make 
a levy within the time prescribed by law. Consequently, the fact that 
the school district might fix its levy later than July would not invali- 
date the levy. 


Section 77-1601, R. R, S., 1943, provides that the county board of 
equalization shall levy the necessary taxes for the current year between 
the dates of August 2 and August 10; and that the levy so made by the 
county board shall include, among other things, taxes for school districts 
and other taxes required by law to be certified to the county clerk 
and levied by the county board. The same section further expressly 
provides: 


«“% &* oF any such taxes regularly voted and certified to the 
county assessor, after the county board shall have made such levy 
and before the county clerk shall have completed the tax list, shall 
be levied by the county board of equalization if within the limit of 
law, and extended upon the tax list.” 


We interpret the language “regularly voted”, as contained in sec- 
tion 77-1601, as having reference to the legislative functions of the 
governing body of the taxing district in fixing its levy. We also inter- 
pret the language, “if within the limit of law,” as contained in section 
77-1601, as having reference to any maximum levy restriction which 
might be applicable to the taxing district involved. 


Thus, even though the school district had made no levy whatsoever 
at the present time, the district could still determine and certify a levy 
at any time prior to the completion of the tax list, and it would be 
mandatory upon the county board to make such levy and extend the 
same upon the tax list. The fact that a tax levy which might be de- 
termined and certified by the district at this time, or any time prior to 
the completion of the county tax list, would replace and supersede a 
levy previously determined would not, in our opinion remove the 
obligation of the county board to make and extend such levy. We are 
of the opinion that the making of such a levy by the county board 
could be compelled by mandamus. See State ex rel. Long v. Barstler, 
122 Neb. 167, 240 N. W. 273. 


Attention is called to the fact that section 77-1601 provides that 
levies made after the county board has made its regular levy shall be 
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certified to the county assessor; whereas, section 79-1007 provides that 
the school district levy shall be reported to the county clerk. We ex- 
press no opinion as to whether the use of the word “assessor” instead 
of “clerk” in section 77-1601 was through inadvertence. However, in 
the event the district finally determines its levy after the county board 
has made its regular levy, it might be well to certify to both the clerk 
and the assessor, with an appropriate explanation of the action of the 
district and the fact that the levy supersedes the former levy. 


August 11, 1953 
ELECTIONS 
Wyuka Cemetery, Liability for Proportionate Share of Cost Thereof 


REQUESTED BY: Frederick H. Wagener, County Attorney, Court 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 
QUESTION: Whether or not Wyuka Cementery is a political 


subdivision within the purview of election law 
that apportions the expense of conducting election. 


CONCLUSION: Yes. 


Wyuka Cemetery was declared to be “a public charitable corpora- 
tion” through Laws 1937, c. 197, Sec. 1, p. 560. The general control and 
management of the affairs of the cemetery was vested in a board of 
three trustees by the act. R. S. Nebraska, 1943, c. 12, Art. 1. Section 
12-101 prescribes that said trustees shall be elected at the general city 
elections. 


Following this mandate, the election of a Wyuka trustee was in- 
corporated into the 1953 Lincoln primary and general city elections 
held on April 7 and May 5, respectively. 


Section 32-226, R. S. Supp., 1951, directs the election commissioner 
to fix and certify to various bodies spelled out therein the proportionate 
share of the election expense of said units joining in such a joint 
election, It reads, so much as is pertinent, as follows: 


“The expense of holding and conducting, separately, any city, 
municipality, metropolitan utilities district, school district, or other 
political subdivision election shall be charged to and paid by the 
city, municipality, metropolitan utilities district, school district, or 
other political subdivision holding the election. In the event that 
all or any two or more of the last-named elections are held jointly, 
then the election commissioner is hereby empowered to definitely 
fix and certify to each of such bodies joining in such joint election 
the portion of the total expense which each shall bear, and upon 
such certification the city, municipality, metropolitan utilities dis- 
trict, school district, or other political subdivison shall contribute 
and pay to the county treasurer the share so certified.” 


Pursuant to the provisions of this statute requiring a political sub- 
division to bear the cost of its own election, the election commissioner 
of Lancaster County certified the amount of $1,487.62 to the trustees of 
Wyuka as that body’s share of the 1953 primary and general election 
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expense. The trustees of Wyuka assert that section 32-226 is not appli- 
cable to their corporation because Wyuka Cemetery is not a political 
subdivision. 


Within the purview of section 32-226, is Wyuka Cemetery a po- 
litical subdivision? We conclude that it is, 


L. B. 515, Sixty-fifth session of the Nebraska Legislature (1953) 
repealed original section 12-101, Revised Statutes of Nebraska, 1943. 
This bill reaffirmed that the management of the affairs of Wyuka 
Cemetery was to be in a board of three trustees elected at the general 
city election for a six year term; that a vacancy thereon would be filled 
by Lincoln city officials; that the cemetery possessed the power of 
eminent domain. The bill also gave the trustees additional powers in 
that it authorized them to pay for improvements of streets, alleys, 
public ways or grounds abutting cemetery property. 


The term “political subdivision” may be used in more than one 
sense, It may designate a true governmental subdivision such as our 
counties, townships, etc., or it may have a broader meaning, denoting a 
unit, governmental in nature. We conclude this to be the instant case. 


An election district is held to be a political subdivision in some 
jurisdictions. In re Gates, 14 N. Y. S. 2d 639, 172 Misc. 817. “As used 
in election law it is applied to the district from which any public officer 
was to be elected.” Matter of Richards, 179 App. Div. 823, 167 N. Y. S. 
152. “* * * any subdivision of the state created for a public purpose 
although authorized to exercise a portion of the sovereign power of 
the state only to a limited degree.’”” Commissioner of Internal Revenue 
v. Shamberg’s Estate, C, C. A. 2, 144 F. 2d 998, 1004. 


It is our conclusion that the term “political subdivision” as inserted 
in 32-226 by the sixty-fourth legislature, was meant to be broad and 
comprehensive to cover exact situations such as presented in this opin- 
ion. We therefore conclude that Wyuka Cemetery is a political sub- 
division within the purview of section 32-226 and is liable for its pro- 
portionate share of the election expense at city elections in which a 
cemetery trustee is elected, 


August 12, 1953 
ASSISTANCE 


County Board of Public Welfare—Duty of Chairman to Sign Forms Ete., 
Effect of L. B. 538, 1953 Legislature 


REQUESTED BY: Mayme Stukel, Director of Assistance, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. Under authority of L. B. 538, Legislative Ses- 


sion of 1953, may the State Board of Public Wel- 
fare, by regulation, require the chairman of the 
County Board of Public Welfare to sign forms 
DA-1 and DA-2A, as was required prior to the 
enactment of L. B, 538? 
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2. Is the chairman of the County Board of Public 
Welfare required to sign personal matters under the 
provisions of Section 6 (2), L. B. 538? 


CONCLUSIONS: i es, 
2. Yes. 


Form DA-1 referred to in your request for opinion, is the form of 
application for assistance adopted by the Department of Assistance 
and Child Welfare and certificate of eligibility to receive such assist- 
ance. This certificate is, under the present law, signed by the chairman 
of the county assistance committee. Form DA-2A is used for the pur- 
pose of reporting confidential information respecting the ability of 
relatives of applicants to support the applicant and the findings of the 
county assistance committee concerning such report, the findings or 
“judgment” of the committee being signed, under the present law, by 
the chairman of the county assistance committee. 


L. B. 538, enacted by the Sixty-fifth Session of the Legislature 
creates a State Division of Public Welfare and, among other changes 
in nomenclature, provides that the County Assistance Committee shall 
hereafter be known as the County Board of Public Welfare. However, 
the duties of the several state and county offices remain practically 
the same as under the present law except that, whereas at present the 
County Director of Assistance is an office created merely by a regula- 
tion of the Department of Assistance, L. B. 538 creates such office by 
legislative enactment and prescribes the duties of such office. The 
duties of this official, as prescribed by the law, are to make official 
monthly reports to the county board, study and make recommendations 
to the county board, and act, at the discretion of the county board, as 
general manager of the several county institutions engaged in public 
welfare work. 


However, the powers and duties of the Board of Control, now des- 
ignated the State Board of Public Welfare, and the Director of Assist- 
ance, now designated the State Director of Public Welfare, appear to 
have been changed little if any from what they have been in the past, 
and the duties of the county public welfare boards are essentially the 
same as they were when designated County Assistance Committees. 


It is our opinion, therefore, that, under the regulatory powers 
vested by L. B. 538, in the State Board of Public Welfare and in the 
State Director of Public Welfare, the chairman of the several county 
boards of public welfare may be required to sign Forms DA-1 and 
DA-2A, and such other reports and papers as was required of him under 
the law prior to the enactment of L. B. 538. 


August 17, 1953 
LABOR 
Child Labor in Connection with Hybrid Seed Corn Operations 


REQUESTED BY: James L, Weasmer, Commissioner of Labor, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
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QUESTION: Whether an individual or company conducting a 
hybrid seed corn operation would come within the 
provisions of Section 48-301 and 48-302, which con- 
tain restrictions on the employment of child labor. 


CONCLUSION: No. Although situations are conceivable wherein 
an individual or company might come within the 
prohibitions of those sections if they conducted no 
farming operation themselves, but were engaged 
solely in the processing of the seed corn, 


You have asked whether two particular companies engaged in 
the production of hybrid seed corn would be subject to the provisions 
of section 48-301 or 48-302. We do not have the facts as to the type 
of operations carried on by the companies named, and this opinion is 
necessarily confined to the legal principles which would be applicable 
in determining the character of the operation conducted. 


Sections 48-301 and 48-302 are substantially similar, and the for- 
mer section provides: 


“No child under fourteen years of age shall be employed, per- 
mitted or suffered to work in, or in connection with any theatre, 
concert hall, or place of amusement, or in any mercantile institu- 
tion, store, office, hotel, laundry, manufacturing establishment, 
bowling alley, passenger or freight elevator, factory or workshop, 
or as a messenger or driver therefor within this state. * * *” 


The question of course is whether a hybrid seed corn operation 
falls within the definition of one of the classes specified in the statute. 
However, such an operation can be carried on in so many different ways, 
that it cannot be said categorically that a company in that business is or 
is not a mercantile institution, or perhaps a factory or workshop. For 
example, if a particular company is engaged solely in processing the 
seed after it has been grown, it might fall in one of the restricted classes. 
But if it raises a great deal of seed itself, it would appear quite clear 


that this would be an agricultural operation. 


The only case we find bearing on the subject is that of Vandre v. 
Trachte, 244 Wis. 233, 12 N. W. 2nd 48. There the court held that the 
growing of hybrid seed corn and preparing it for market without 
changing its form or its nature constituted farm labor customarily per- 
formed as part of farming. This would appear to indicate that if a com- 
pany is engaged in growing seed corn, the mere fact that it also processes 
it would not of itself bring it within one of the restricted classes. 


It must also be kept in mind that sections 48-301 and 48-302 are 
criminal sections, which receive a strict construction in the courts, and 
that section 29-106, R. R. S., 1948, expressly provides that “This code and 
every other law upon the subject of crime which may be enacted shall 
be construed according to the plain import of the language in which it 
is written, * * *, and no person shall be punished for an offense which 
is not made penal by the plain import of the words, upon pretense that 
he has offended against its spirit.” 
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August 17, 1953 
MOTOR VEHICLES 
Taxation of 


REQUESTED BY: Ray C. Johnson, State Auditor of Public Accounts, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: Under what sections of the law is the tax com- 


puted with respect to a motor vehicle acquired 
after the beginning of the registration year? 


CONCLUSION: With respect to the acquisition of a motor vehicle, 
after the beginning of the registration year, which 
has not been previously registered for the current 
year, the tax due for the remaining portion of the 
registration year is computed under the terms of 
section 8 of L. B. 165. With respect to the acquisi- 
tion of a motor vehicle, after the beginning of the 
registration year, which has been previously regis- 
tered for the current year, the tax due for the re- 
maining portion of the registration year is com- 
puted under the terms of section 9 of L, B. 165. 


L. B. 165, enacted at the 1953 session of the Nebraska Legislature, 
adopts a new form of taxation of motor vehicles. 


Section 8 of L. B. 165 provides, in part as follows: 


“In the event application is made after the beginning of the 
registration year for registration of a motor vehicle not previously 
registered in this state, the motor vehicle tax for such year on such 
motor vehicle shall be reduced by one-twelfth for each full month of 
the registration year already expired.” 


Section 9 of L. B. 165 provides, in part, as follows: 


“pon the transfer of ownership of any motor vehicle, the 
transferor shall be credited with the number of full months re- 
maining in the registration year. Should such transferor acquire 
any motor vehicle during the remaining months of the registration 
year, such transferor shall have the credit herein provided applied 
toward payment of the motor vehicle tax for the remaining months 
of the registration year or such transferor may file a claim * * *,” 


A motor vehicle not previously registered in this state during the 
current registration year is subject to the full annual tax applicable to 
such vehicle, less an aggregate sum equal to 1/12 of the annual tax for 
each full month of the registration year which has elapsed at the time 
of registration. For example, with respect to a vehicle registered on 
June 30th only 5 “full months” having expired, the tax due would be 
7/12s of the total annual tax; even though actually 5 months and 29 
days of the registration year have expired. The total annual tax is re- 
duced by only 5/12s, leaving 7/12s of the annual tax due and payable; 
with the result that the taxpayer suffers a loss of tax for the remaining 
29 days of the month of June, 


A taxpayer who iransfers title to a vehicle which has been pre- 


viously registered at the beginning of the registration year and upon 
which the annual tax has been paid, is entitled to credit for the number 
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of full months remaining in the registration year at the time of such 
transfer. This credit may be taken in the form of a cash refund or by 
application toward the payment of the tax on some other vehicle ac- 
quired by the taxpayer. For example, if the taxpayer transferred title 
to the vehicle on which he has paid the annual tax and acquired another 
vehicle on June 1st, he would be entitled to a credit of only 6/12s of 
the annual tax previously paid, there being only 6 “full months” remain- 
ing in the registration year, even though actually 6 months and 29 days 
remain in the registration year. With respect to the other vehicle ac- 
quired by the taxpayer on June lst, under the terms of section 9, the 
taxpayer is subject to a tax for the remaining months of the registration 
year. Construing the term “remaining months,” as used in section 9, in 
pari materia with the other related provisions of the act, it is our opinion 
that said term must be interpreted to mean “remaining full months of 
the registration year.’”’ There are only 6 full months remaining in the 
registration year on June Ist. Therefore, with respect to the newly 
acquired vehicle, the taxpayer is liable for an amount equal to only 
6/12s of the total annual tax on such vehicle, even though actually 
there are 6 months and 29 days remaining in the registration year. 
Toward the payment of the 6/12s of the annual tax on the newly ac- 
quired vehicle, the taxpayer is entitled to a credit of 6/12s of the annual 
tax on the vehicle transferred by him. The result, of course, is a loss 
of credit for 29 days on the old vehicle and a gain of credit for 29 days 
on the new vehicle; which, in case the annual tax happened to be the 
same on both vehicles, would mean that the taxpayer pays the same 
total amount of tax that he would have paid had there been no trans- 
fer. Obviously, if the annual tax on the newly acquired vehicle were 
greater than the annual tax on the transferred vehicle, an additional 
payment would be required to make up the deficiency between the 
credit on the old vehicle and the tax due on the new vehicle. 


In view of the special provisions of section 8, relating to the taxa- 
tion of vehicles not previously registered, it appears to us that the pro- 
visions of section 9 relating to payment of the tax for the remaining 
months on vehicles acquired after the beginning of the registration year 
must be applied only with respect to vehicles previously registered in 
this state for the current registration year; and that with respect to a 
vehicle not previously registered for the current tax year, even though 
acquired by a taxpayer who had transferred a previously registered 
vehicle, the tax due on such newly registered vehicle would be a sum 
equal to 1/12 of the annual tax thereon for each month or portion of a 
month remaining in the registration year. Thus, a taxpayer who, on 
June ist, transferred a registered vehicle and acquired a vehicle not 
previously registered, would be entitled to a credit in an amount equal 
to 1/12 of the annual tax on his old vehicle for each full month remain- 
ing in the year, or 6/12s of the total annual tax on such old vehicle; 
whereas, he would owe a tax on the new vehicle in an amount equal 
to 7/12s of the total annual tax on such new vehicle. Consequently, in 
such case there would be a loss to the taxpayer of the tax for 29 days 
on his old vehicle and a loss of the tax for 1 day on his new vehicle, 
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August 20, 1953 
ASSISTANCE 


Payment in January, 1954, of Obligations Incurred in 1953— 
Effect of L. B. 391 


REQUESTED BY: Miss Mayme Stukel, Director of Assistance, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: L. B. 391, enacted by the 1953 Session of the Legis- 


lature, fixes maximum monthly payments of old 
age assistance, blind assistance and aid to depend- 
ent children. May such payments made in January, 
1954 include allowances for obligations incurred in 
November or December, 1953, over and above these 
maximum payments fixed by L. B. 391? 


CONCLUSION: No. 


In your letter of inquiry you point out that the 1953 Session of 
the Legislature placed a maximum limit of $65.00 per month on old 
age assistance payments, $70.00 per month for blind assistance pay- 
ments, and $85.00 per month aid to dependent children payments for a 
parent and one child, with maximum allowances of $15 per month for 
the second, third and fourth children, and $10 per month for each child 
over the number of four. These maximum payments become effective 
January 1, 1954. You state that some recipients of assistance will incur 
obligations for the months of November and December, 1953, for which 
claims cannot be processed and allowed prior to January 1, 1954, and 
you inquire if such cla ::is (usually for medical services) may be allowed 
and paid over and above the maximum monthly payments fixed by 
law, after January 1, 1954. 


Under the provisions of Section 68-206.01, R. S. Supp. 1951, as 
amended by L. B. 391 of the Sixty-fifth Session of the Legislature, 
payments may be made for medical, surgical and hospital care in addi- 
tion to the maximum allowances up to January 1, 1954, but the statutes 
contain no authority tor additional payments in excess of the maxi- 
mums fixed by law, subsequent to January 1, 1954. With reference to 
old age assistance payments after that date, Section 68-206, R. R. S. 
1943, as amended by L. B. 7 of the Sixty-fifth Legislature, specifically 
provides that in no case shall the payments be more than $65.00 per 
month. The same provision is found in L. B. 172, enacted by the 
Sixty-fifth Legislature, with reference to blind assistance payments, 
except that the maximum is fixed at $70.00 per month. It is our opinion 
that the plain unequivocal language of the statutes leaves no room 
for construction and that such assistance payments in excess of the 
maximum amounts fixed by law would be illegal. 


There is no contractual relationship between the county or state 
on the one hand and the vendor of medical or other services or goods 
on the other hand, The contract is between the vendor and the recipi- 
ent of assistance. The recipient of assistance, himself, has no vested 
right to assistance, and the vendor of medical or other services or 
goods to a recipient of assistance has no legal claim of any kind against 
the county or state for such services or goods. His claim is solely 
against the recipient of assistance. In view of this fact and of the plain 
language of the statutes involved, we conclude that assistance pay- 
ments made after January 1, 1954, may not under any circumstances 
exceed the maximum amounts fixed by law. 
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August 22, 1953 
TAXATION 
Effective Date and Application of New Legislation. 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 
QUESTIONS: 1. Do the reductions in penalty and delinquent in- 


terest rates, in the case of special assessments, pro- 
vided in L, B. 93, L. B. 94, L. B. 281 and L. B. 282, 
apply to and restrict the amount that property 
owners shall pay certain cities and villages for 
special assessments outstanding prior to the effec- 
tive date of such new legislation? 


2. Does the increase in advertising cost assess- 
ments provided in L. B. 37, apply only to delin- 
quent taxes advertised in October 1953 and there- 
after? 


3. Does the change in allocation of certain town- 
ship taxes provided in L. B. 2 apply only to taxes 
levied for 1953 and future years? 


CONCLUSIONS: 1. “Wes, 
2. Yes. 
3. Yes. 


L. B. 93, 94, 281 and 282 reduce the interest charges payable by 
property owners for special assessments created by first class cities 
under sections 16-622 and 16-669, R. S. Neb. 1943 and for special as- 
sessments created by second class cities and villages under sections 
17-515 and 17-923, R. S. Neb. 1943. These sections of the statute as 
amended are effective September 14, 1953, and thereupon the sections 
as pre-existing are repealed. The change in interest rate provided by 
this legislation is not accompanied by any statement as to the assess- 
ments to which it shall apply and there is no saving clause in the Bills 
purporting to continue previous rates of interest as to assessments out- 
standing. 


It would appear that the imposition of interest in connection with 
taxes and special assessments is entirely within the control of the Leg- 
islature. Tukey v. Douglas County, 133 Neb. 732 reviews many decisions 
upholding the right of the Legislature to change or remit interest on 
taxes, In that case the Court held: 


“Impositions made by legislative authority for failure to pay 
taxes when due, whether designated as interest, penalties or costs, 
are in fact penalties. (Syl. 1) 


. “A tax is not a debt in the sense that it bears interest after 
it becomes due, in the absence of a statute so providing. (Syl. 2) 


“Penalties for nonpayment of taxes are creatures of statute 
and the legislative authority creating them may waive or remit 
them. (Syl. 3).” 
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The above case was cited and followed in Falldorf v. City of Grand 
Island, 138 Neb. 212, involving special assessments, where it is pointed 
out that the authority of cities is strictly construed, At the end of the 
opinion the Court states that cities may not “reduce or increase” interest 
on special assessments “without a grant of special power”. 


See also in this connection: Futscher v. City of Rulo, 107 Neb. 521; 
63 C. J. S. p. 33, 1041; 44 C. J. 492. 


In State ex rel. Todd v, Thomas, 127 Neb. 891, involving paving 
assessments, the Court held: 


«* ® © there is no privity in this case between the bondholder 
and the taxpayer. The bonds are only the general obligation of the 
city to the bondholder, and the taxpayer has no liability thereon 
or connection therewith as an obligor. The city cannot complain 
that it must pay interest upon the bonds until maturity. The city 
is generally liable for the bonds and interest in any event whether 
the special assessments are ever paid or not. Neither the statute 
nor the bonds permit any other construction. 


ee fk et 


“The obligation to pay taxes not being contractual, they do not 
draw interest like ordinary obligations save when the statute so 
declares. 61 C. J. 72.” 


To the same effect is Hoehamer v. Elwood Park, (Ill.) 198 N. E. 
345, 102 A. L. R. 196. 


L. B. 37 increases the assessments provided in section 77-1804, R. S. 
Neb. 1943, to defray the cost of advertising such property for sale for 
delinquent taxes from 30 cents for each description to 50 cents. The 
Bill becomes effective September 14, 1953. 


L. B. 2, which contained an emergency clause and is now in effect, 
includes a change in the allocation of township taxes collected within 
the boundaries of cities and villages, 


Neither L. B. 2 nor L. B. 37 contain any specific language attempt- 
ing to apply their new provisions retroactively to assessments made 
prior to 1953. 


Unless otherwise specifically provided it is uniformly held that 
amendatory legislation will be given a prospective and not a retroactive 
effect. School Dist. of Omaha v. Adams, 151 Neb. 741; State v. Union 
Pacific, 152 Neb. 772. 


We believe that the Legislature intended the new rate of assess- 
ment under L. B. 37 to apply only to taxes that will be advertised in 
October 1953 and thereafter and the previous assessments for adver- 
tising in prior years in the case of unpaid taxes are not to be increased. 


We likewise believe that the new allocation in L. B. 2 applies only 
to taxes levied for 1953 and not to any previous levies. 
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August 27, 1953 
LICENSES AND PERMITS 


Counties Not Authorized to Require License Fee or Occupation Tax for 
Operation of Trailer Courts 


REQUESTED BY: Orville Entenman, County Attorney, Papillion, Ne- 


braska, 
OPINION BY: Clarence S. Beck, Attorney General; 

Robert A. Nelson, Assistant Attorney General. 
QUESTIONS: 1. Does Section 23-167 of the Revised Statutes of 


Nebraska for 1943 which provides in part: “Such 
Board may also fix a reasonable schedule of fees 
for the issuance of such permits”, grant to the 
County Board on the recommendation of the Coun- 
ty Zoning Commissioner, authority to set the fees 
for trailer court licenses? 


2. Does said section authorize the County Board 
to make part of the fee annual in the amount of 
$50.00 and part thereof on a monthly basis of $1.50 
per trailer? 


3. Is Section 23-167 of the Nebraska Revised Stat- 
utes for 1943 providing for said schedule of fees 


constitutional? 
CONCLUSIONS: 1. No. 

2. No. 

3. Yes. 


The State Zoning Agency was established by L. B. 131 of the 1941 
Session of the Nebraska State Legislature, and is now found in Sec- 
tions 81-834 to 81-838, inclusive, R. R. S., 1943. This agency was speci- 
fically set up as an instrument of “the police power inherent in the 
State of Nebraska and any and all its branches of government.” Its 
purpose was to promote “the health, safety, morals, general welfare and 
prosperity of the entire state and its people.” Section 81-835. ° 


This same act granted zoning powers to county boards of counties 
where there is about to be located within its limits a federal fort, air- 
port, maufacturing plant or assembly plant for the construction or 
assembly of military equipment, etc. Sections 23-161 to 23-174, R. R. S. 
1943. The stated purpose of this grant of authority was “of promoting 
health, safety, morals or the general welfare of the community.” Sec- 
tion 23-161. 


The same session of the legislature, 1941, by L. B. 499, granted to 
county boards, where the county or any portion thereof, outside the 
cororate limits of any city or village is included in a state zoning dis- 
trict, the authority: (1) to adopt a zoning resolution which shall have 
the force and effect of law, (2) to make and promulgate regulations 
consistent therewith, (3) to pay out of the county general fund the 
costs of services rendered to it by the state zoning agency, and (4) to 
zone the territory within its jurisdiction according to law. Section 
23-114, R. R. S., 1943, 


In L. B. 131, the legislature also granted authority to the county 
board to enforce its zoning regulations by requiring the issuance of 
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permits prior to “the erection, construction, reconstruction, alteration, 
repair or conversion of any building or structure within a zoned area”, 
and to “fix a reasonable schedule of fees for the issuance of such per- 
mits.” 


. We note that Section 6 of the “Sarpy County Trailer Regulations,” 
in subdivisions 1 and 2, refers to the monies to be collected from 
trailer court operators as “license fees”, but in subdivision 3 it is 
stated: “All fees to be collected under the provisions of this regulation 
shall be paid to the County Treasurer, shall be deemed occupational 
tax and shall be credited to the general fund.” 


But nothing in these pertinent statutes gives the county board 
authority to either license or impose occupational taxes. The law 
clearly was enacted under the police powers and the only power to 
collect fees of any nature, is that granted by Section 23-167, namely 
to fix a reasonable schedule of fees for the issuance of permits for 
“the erection, construction, reconstruction, alteration, repair or con- 
version of any buliding or structure within a zoned area.” 


A county has only such powers and authority as may be conferred 
upon it by the legislature, and while the county board acts for the 
county in financial matters, its authority in these respects extends only 
so far as the statutes provide. 14 Am. Jur. 222, par. 61. We, therefore, 
must conclude that a county may not impose a license fee or occupation 
tax for the right to operate a trailer court, but may require permits 
for erection, construction, reconstruction, alteration, repair or con- 
version of any buildings or structures used in the operation of a trailer 
court, and collect a reasonable fee for the issuance of such permits. 
Such charges may properly be made by virtue of a law enacted under 
the police powers. 


August 27, 1953 
GAME AND FISH 
Drainage Into Streams of Matter Harmful to Fish 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission, Capitol Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


KUESTION: Does the operator of a gravel pump violate the law 
when he allows wash water to enter the streams 
of this state? 


CONCLUSION: Yes. 


The wash water mentioned in the question above is something 
which emanates from the operation of a gravel pump. It has been sug- 
gested that the fine sand which is a part of this wash water is harmful 
to aquatic life, and if you should determine this to be true then the 
operator of the gravel pump is in violation of the Nebraska Law. Sec- 
tion 37-520, R. R. S., 1943, says as follows: 


“It shall be unlawful for any person, association or corpora- 
tion to place, run or drain any matter harmful to fish into any of 
the waters of this state where same have been stocked by the 
Game, Forestation and Parks Commission. Any person violating 
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the provisions of this section shall be punished upon conviction by 
a fine of not more than five hundred dollars for each offense.” 


Section 37-516, R. R. S., 1943, so far as is applicable; says as 
follows: 


“It shall be unlawful for any person, association or corpora- 
tion to dump or drain any refuse from any factory, slaughterhouse, 
gas plant, garage, repair shop, or other place whatsoever, into or 
near any of the waters of this state or into any bayou, drain, ditch, 
or sewer, which discharges such refuse or any part thereof into 
any of the waters of this state, or to place, leave, or permit to 
escape any such refuse, in such manner that it or any part thereof 
is through the action of the elements, or otherwise, carried into 
any of the waters of this state. The word ‘refuse’, as used herein 
means and includes oils, tars, creosote, blood offal, decayed mat- 


ter, and all other substances which are injurious to acquatic life; 
ee 


There is nothing in either of the above acts which would indicate 
that the Legislature intended to exclude gravel pump operators from 
the operation of these acts. It is necessary only to determine that the 
matter drained into the stream is harmful (or injurious) to fish, that it 
is drained or dumped into state waters by a person, association or cor- 
poration, and, in respect to one statute (37-520), that it was drained 
into waters which have been stocked by the Game, Forestation and 
Parks Commission. 


COUNTIES 
‘Change of Boundaries 


REQUESTED BY: Roger V. Shumate, Director of Research, Legislative 
Council, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General, 
QUESTION: Can the Legislature of Nebraska, without the ap- 


proval of a majority of the electors in counties 
affected, change the boundary lines of the Missouri 
River counties so as to conform with the state 
boundary line as established in the Iowa-Nebraska 
Boundary Compact? 


CONCLUSION: Yes, 
Section 2, Article IX, of the Constitution of Nebraska, provides: 


“No county shall be divided nor any part of the territory of 
any county be stricken therefrom, nor shall any county or part of 
the territory of any county be added to an adjoining county without 
submitting the question to the qualified electors of each county 
affected thereby, nor unless approved by a majority of the quali- 
fied electors of each county voting thereon; provided, that when 
county boundaries divide sections, or overlap, or fail to meet, or 
are in doubt, the Legislature may by law provide for their ad- 
justment, but in all cases the new boundary shall follow the nearest 
section line or the thread of the main channel of a boundary 
stream. (Amended, 1920.)” 
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This section is an amendment adopted in 1920. The original pro- 
visions contained in the Constitution of 1875, Article X, Sections 2 
and 3, provided: 


“Sec. 2. No county shall be divided, or have any part stricken 
therefrom without first submitting the question to a vote of the 
people of the county, nor unless a majority of all the legal voters 
of the county voting on the question shall vote for the same.” 


“Sec. 3. There shall be no territory stricken from any or- 
ganized county unless a majority of the voters living in such 
territory shall petition for such division, and no territory shall be 
added to any organized county without the consent of the majority 
of the voters of the county to which it is proposed to be added; but 
the portion so stricken off and added to another county, or formed 
in whole or in part into a new county, shall be holden for and 
obliged to pay its proportion of the indebtedness of the counties 
from which it has been taken.” 


Under these constitutional provisions, our court held in Wayne 
County v. Cobb, 35 Neb. 231, 52 N. W. 1102, that the legislature was 
without authority to change the boundaries of a county after it had 
been established either by striking a portion therefrom or by adding 
territory thereto, unless a majority of the qualified electors of the 
county consent to such change. 


The 1920 amendment leaves unchanged the prohibition against 
taking territory from one county and adding it to another county with- 
out the consent of the counties affected thereby. It does, however, 
authorize the legislature to annex to adjacent counties the lands which 
were formerly located in the State of Iowa but by the Iowa-Nebraska 
Boundary Compact of 19438, were ceded to the State of Nebraska. That 
this was the intention of the constitutional convention becomes ap- 
parent upon reading the debate had with reference to this amendment. 
We quote from the Proceedings of the Constitutional Convention,” the 
following: 


“MR. NORVAL: I think that the idea of this amendment is 
correct and should be adopted by this committee. I believe that 
the people in every district of a county that is sought to be added 
to another county should have the right by a majority vote to 
say whether or not they should be attached or made a part of 
another county. I believe it is fundamental that the majority 
should rule, and a majority of the district or any portion of the 
county that is to be added to or taken from any other portion of 
the county, that part that is sought to be changed should have the 
right by a majority of those voting upon that question in that dis- 
trict, to say whether or not they should be added to or taken from 
any other part, and I believe that if there is anything that could 
be added to make it workable, it should be adopted.” 


“MR. BIGELOW: * * * * There is absolutely no change in the 
substance of the old sections, 2 and 3, in the proposed amendment 
except in two things, first that there is now a provision authorizing 
the union of counties which did not exist under the old Constitution, 
merely the adding of one county to the other as has been added 
to that old provision of Section 2 and 3. The provision that a 
majority of each county affected is just the same as in the old 
Constitution. There is one other change and that is to add the 
question of disputed or doubtful boundaries to this, so there is no 
doubt but what when there are counties that do not meet, or where 
they overlap, or where there is some disputed question, that those 
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matters are exceptions from the general rule requiring submission 
and may be taken care of, those minor matters merely of adjust- 
ment, in the expressed cases set out here under the general rules 
for adjustment, as I have already explained to this Convention. 


“MR. KEEFE: The proposal relating to or as it affects strips of 
land between different counties is of interest to the county in which 
I live and Wayne County, and it applies to a number of others. 
There is a discrepancy in the surveys of a number of counties and 
as in our case there is a strip of land between Thurston and Wayne 
counties which is practically a ‘No Man’s Land.’ And it is to pro- 
vide for placing these strips of land within some definite county 
without going to the expense of an election that this is done. The 
matter is practically satisfactory to the representative of Wayne 
County and I have talked with some others where that same con- 
dition exists, and it is satisfactory to them. Mr. Chairman, how 
much further this matter reaches, I am unable to say, but it is 
perfectly satisfactory and reaches the situation as it applies to 
these narrow strips of land.” 


Where the boundaries of the counties lying along the Missouri 
River are defined as “the state line,” the “main channel of the Mis- 
souri River,” or “the middle of the main channel of the Missouri River,” 
and the course of the river is gradually changed by accretion, reliction 
or degradation of its banks, the boundary is determined by the river 
as it runs and gradual accessions of territory by accretion or reliction 
belongs within the boundaries of the state whose ownership extends 
over the banks affected, but where the course of the river is suddenly 
changed by avulsion or similar process, the boundary remains fixed 
by the original channel. This is the rule which has always determined 
the boundary between the State of Nebraska and the states adjoining 
the opposite side of the river. State of Nebraska v. State of Iowa, 12 
Sup. Ct. 396, 143 U. S. 359, 36 L. ed. 186; State of Missouri v. State of 
Nebraska, 25 Sup. Ct. 155, 196 U. S. 23, 49 L. ed. 372. This same rule 
is expressly made applicable to county boundaries by section 22-194, 
R. S. 1943. 


The lands ceded to the State of Nebraska by the Iowa-Nebraska 
Boundary Compact were lands formerly located in the State of Iowa 
but through avulsion or some similar process were placed on the Ne- 
braska side of the river. Therefore, the center of the main channel of 
the river, as it existed prior to such change, remained the state boun- 
dary until the approval of the Compact by the Congress of the United 
States. But the change of the state boundary could not operate to 
change the county boundary without express legislative action, par- 
ticularly in view of section 22-194. 


We also call your attention to the fact that the rule which pre- 
viously governed the determination of the boundary between Nebraska 
and Iowa, namely, that the boundary changed when the course of the 
river changed by a gradual process of accretion, reliction or degradation 
of its banks, is no longer applicable. The Boundary Compact of 1943 
fixed the boundary in a definite location. In Dailey v. Ryan, 71 S. Dak. 
58, 21 N. W. 2d 61, the Supreme Court of South Dakota held that the 
1905 Boundary Compact between Nebraska and South Dakota, which 
fixed the boundary between Dakota County, Nebraska, and Union 
County, South Dakota, in the middle of the main channel of the Mis- 
souri River “as now existing,” defined a fixed boundary which was 
not affected by subsequent changes in the course of the river. See also, 
Crawford v. White (Texas Cr.) 25 S. W. 2d 629. Certiorari denied 293 
U.S. 823, 51 Sup. Ct. 346, 75 L. ed. 1437; State of New Mexico v. State 
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of Texas, 275 U. S. 279, 48 Sup. Ct. 126, 72 L. ed. 380, Modified in 276 
U.S. 558, 48 Sup. Ct. 344, 72 L. ed. 699. Since the Iowa-Nebraska Boun- 
dary Compact of 1943, fixed the boundary between the two states in a 
definite location, it is our opinion that this boundary will remain un- 
changed regardless of any future changes in the course of the river. 


August 28, 1953 
MUNICIPALITIES 
Responsibility to Supply Adequate Water For Fire Protection 


REQUESTED BY: E. C, Iverson, State Fire Marshal, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General: 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: What is the legal responsibility of a municipality 


to furnish and maintain a water supply adequate 
for fire protection? 


CONCLUSION: The statutes of Nebraska impose no duty or re- 
sponsibility on municipalities to furnish or main- 
tain an adequate water supply for fire protection. 


The furnishing of adequate fire protection to the community is a 
governmental function of all municipalities (63 C. J. S. 81, sec. 776), 
and public policy requires municipalities to provide it to their citizens 
(62 C. J. S, 1222, sec. 591). However, we find no statutory provision 
which specifically imposes on any city or village the duty to provide 
and maintain an adequate amount of water for fire protection. It is 
doubtless assumed that the self-interests of the municipality and of its 
inhabitants will insure an adequate water supply whenever possible 
and that legislation to that effect would be both superfluous and diffi- 
cult to enforce, especially in Nebraska where the water supply often 
depends to a large extent on the amount of precipitation which nature 
has provided. 


A municipal corporation is not liable for loss of property within 
its corporate limits by fire due to an insufficiency of the water supply, 
in the absence of a statute imposing such liability, even though the 
lack of water may have been due to the negligence or failure of the 
officers and employees of the municipalities to perform their official 
duties. (63 C. J. S. 82, sec. 776b). This does not mean, of course, that 
under certain circumstances, the officers or employees whose negli- 
gence or misfeasance may have caused the damage, may not be per- 
sonally liable to those who suffered loss. 


August 28, 1953 
COUNTY BOARD 
Salary Change 


REQUESTED BY: Ralph W, Norman, County Attorney, Valley County, 
Ord, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
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QUESTION: Do the provisions of L. B. 9 (1953 Legislature), as 
they relate to the salary of County Commissioners 
in counties under township organization having not 
more than nine thousand inhabitants, constitute a 
change in salary so as to come within the constitu- 
tional ban against changing salaries during a term 
of office? 


CONCLUSION: Yes. 


Prior to the enactment of L. B. 9 (1953 Legislature), Sec. 33-128 
R. R. S. 1943, contained the following: 


“Members of county boards shall each be allowed for the time 
they shall be necessarily employed in the performance of all the 
duties of that office the sum of seven dollars and fifty cents per 
day and six cents per mile to be paid out of the general fund of 
the county; Provided, ... The total maximum amount of per diem 
compensation, to be paid or drawn by any member of the board 
shall not exceed the following amounts per annum:............ 
(6) in counties under township organization, having less than 
twelve thousand inhabitants, nine hundred dollars.............. 
All members of county boards shall execute and file claims for 
earned compensation and mileage, as herein provided for, in ac- 
cordance with section 23-135.” 


Under the operation of this act, county commissioners were ac- 
customed to filing monthly claims showing the number of days em- 
ployed in the performance of their duties and the number of miles 
traveled for the county. 


The 1953 Legislature enacted L. B. 9, which changes some of the 
procedures relative to payment of county commissioners. It provides 
an amendment to Section 33-128, which, as it relates to our problem, 
reads as follows: ‘““Members of county boards shall each be allowed six 
cents per mile to be paid out of the general fund of the county. Mem- 
bers of county boards shall each be paid an annual salary, payable 


monthly, as follows:.............. (6) in counties under township or- 
ganization, having not more than nine thousand inhabitants, the sum 
of nine hundred dollars............ All members of county boards shall 


execute and file claims for mileage, as herein provided for, in accord- 
ance with section 23-135.” 


Your inquiry stems from the differences involved in these two 
enactments, and is provoked by the following provision of the Consti- 
tution: 


“Art, III, Sec. 16. The Legislature shall never grant any extra 
compensation to any public officer, agent, servant, or contractor 
after the services shall have been rendered or the contract entered 
into. Nor shall the compensation of any public officer be increased 
or diminished during his term of office.” (Emphasis supplied) 


In Ramsey v. County of Gage, 153 Neb. 24, 43 N. W. 2d 593, the 
Nebraska Court determined that this provision ‘applied to offices cre- 
ated by the Legislature (the office of county commissioner) as well as 
offices created by the Constitution. Therefore, the answer to your in- 
quiry depends entirely on whether the effect of L. B. 9 is to increase 
or decrease the salary of the county commissioners in your county, or 
more simply, since it obviously does not decrease the salary: Does L. B. 
9 increase the salary of the commissioners? 
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_ You state that under the operation of either act the county com- 
missioners will receive the same amount (the maximum possible pay- 
ment under the old law being $900, and the specific salary under the 
new law being $900), and we would concede that as far as the practical 
application of these laws is concerned, that would be true in almost 
every instance. The fact remains, however, that it is theoretically 
possible for a person to have a salary of nothing, $7.50, $15.00, $75.00, 
etc., under one act, and $900.00 under the other. In the event a 
county commissioner became ill and remained sick and unable to work 
for a long period, he would likely draw considerably less than a 
$900.00 yearly wage under one act, but $900.00 under the other, even 
though he may not have worked a single day. Surely no one could argue 
that a county commissioner’s salary was not changed during his 1953 
or 1954 term of office if he was sick during the entire year and unable 
to work, yet received a $900.00 annual wage. 


In view of these considerations we are constrained to advise that 
the salary arrangement set out in L. B. 9 as it affects your situation 
constitutes a change in compensation such as that intended to be pro- 
hibited by Art. III, Sec. 16, of our Constitution, See State ex rel. Laugh- 
lin v. Johnson, 156 Neb., 671, 57 N. W. 2d 531; State v. Tracy, 128 
Ohio 216, 190 N. E. 463. 


September 1, 1953 
EMINENT DOMAIN 
Title Taken in “Borrow” Land for Highway 


REQUESTED BY: Otto H. Wellensiek, Otoe County Attorney, Syra- 
cuse, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Herold S. Salter, Special Assistant Attorney Gen- 
eral. 

QUESTION: Where the Department of Roads and Irrigation 


brings condemnation proceedings to acquire land 
for highway right-of-way and included in the con- 
demnation is real estate where dirt will be re- 
moved for borrow purposes only, must the De- 
partment condemn the real estate itself and obtain 
title to it or can it condemn for the dirt alone and 
the use of the real estate only during the process 
of removing the condemnation period. 


CONCLUSION: The Department of Roads and Irrigation secures 
an easement for the purpose of removing necessary 
material and for use during the construction pe- 
riod. At the end of the construction period the 
use for which the real estate was taken being ful- 
filled the land reverts to the condemnee, 


The right of Eminent Domain is an inherent right of sovereignty 
and is controlled by legislative enactment. The Legislature has the 
right to delegate this power and restrict or limit the extent of its use. 
As stated in 18 Am. Jur., Eminent Domain, § 14, p. 740: “The Legis- 
lature has the plenary power not only to grant or withhold the right 
to exercise the power of Eminent Domain, but also to divide the quan- 
tum of interest or estate which may be acquired, whether easement 


—217— 


or the fee or some estate intermediate these two, such as a base, condi- 
tional, or determinable, fee.” 


The Nebraska Statutes conferring the authority to condemn to 
the Department of Roads and Irrigation are sections 39-603 and 39-619, 
R.R.S., 1943. Section 39-603 confers the right for the purpose of ob- 
taining right-of-way and need not be considered here as the use to 
be made of the “borrow” land is to obtain road materials. Section 
39-619 provides for the obtainment of road materials, the pertinent 
words of the Statute are as follows: “For the purpose of obtaining 
road materials to be used in the construction and maintenance of 
state highways built or maintained under the supervision of the De- 
partment of Roads and Irrigation, the department is hereby empow- 
ered, on behalf of the state, to acquire lands and appurtenances 
thereto”, implying that the Department acquires the fee in the land 
condemned under this section, There can be no question but that sec- 
tion 39-619 does give to the Department the right to acquire fee title, 
but under the circumstances of the condemnation in question the pro- 
ceedings clearly show that the Department is not seeking to obtain fee 
title but instead seeks only to secure the right to use dirt upon the land 
and to temporarily use the real estate during the construction period. 
The question resolves itself then to whether the Department can take 
a lesser interest than the fee, 


The case of Burnett vs. Central Nebraska Public Power and Irriga- 
tion District, 147 Neb, 458, 23 N.W. 2d 661, appears to touch more 
closely upon this question than any other Nebraska decision. The 
court in this case said, ‘In the absence of any definition of the etsate 
which the grantee of the power is authorized to acquire or any limita- 
tions in the granting statute, no more property can be taken than the 
public use requires: this rule applies both to the amount of property 
and the estate or interest in such property to be acquired by the pub- 
lic.’ The court cited the following from Cooley on Constitutional 
Limitations, 7 Ed., p. 779, Mills on Eminent Domain, p. 110, § 23: “It 
is a sound principle to apply under the doctrine of eminent domain 
that no more property of a private individual, and no greater interest 
therein, can be condemned and set apart for public use than is abso- 
lutely necessary.” 


The court also cites from Warm Springs Irrigation District v. 
Pacific Live Stock Co., 270F 560: “Where the interest to be taken is 
not expressly stated, the condemnor is presumed to take no greater 
interest than an easement where an easement is sufficient to satisfy 
the purposes of the taking.” Also cited is, Tacoma Safety Deposit Co., 
v. Chicago, 247 Ill, 192, 93 N.E. 153, where the court said that a taking 
for certain purposes, such as a street or road, does not necessitate the 
taking of the fee, 


In view of the above holdings it becomes apparent that as in this 
instance the Department has but a limited purpose for the land in 
question, and that it is not necessary that it receive the fee in order 
to fulfill its purposes, that the title it receives is only an easement, 
and that after the purpose is fulfilled for which the condemnation was 
brought the condemnee shall have the full title and use of the land, 
except for such diminishment in value and productivity as may have 
occurred by reason of the taking. 


It should not be construed that this opinion limits the power of 
governmental agencies to take the fee title where the same is necessary, 
since that is not the question that has been presented here. 


—218— 


September 3, 1953 
MOTOR VEHICLES 
Registration Fee for Well-Digging Outfits 


REQUESTED BY: Robert L. Haines, Buffalo County Attorney, Kear- 
ney, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Whether a truck on which is bolted to the chassis a 


water tank, which is used only for hauling water 
in connection with a well-digging business and 
which is owned and used by an individual engaged 
in the well-digging business, must be licensed as 
a commercial truck. 


CONCLUSION: No. 
Section 60-333, R.R.S. 1943 provides: 


“Corn-shellers, well-drilling outfits, and other implements of 
husbandry, bolted or fastened to motor vehicles chassis, operating 
casually upon the highways of this state, shall pay the annual 
registration fee of ten dollars; Provided, self-propelled cranes or 
similar vehicles shall not be required to be registered.” 


This section clearly permits a truck which is owned by an indi- 
vidual engaged in the well-digging business and used only in such 
business, to be registered for an annual fee of ten dollars if the well- 
digging ‘equipment is bolted to the chassis. Similar provisions are to 
be found in Section 9 of L. B. 594, Session Laws, 1953, which becomes 
effective September 14, 1953. However, it will be noted that all trucks 
owned and used by an individual engaged in this business may not be 
so licensed in view of the statutory requirement that the equipment 
be bolted to the chassis. See Report of Attorney General, 1949-1950, 
page 747, 


August 26, 1953 
SCHOOLS 
Transportation Costs 


REQUESTED BY: Donald F, McGinley, County Attorney, Ogallala, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTIONS: Where School District A has voted to close their 
school and send their pupils to adjoining School 
District B. 


1. May the patrons of School District A insist on 
free transportation of their pupils into school in 
School District B? 
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2. May school District A pay mileage costs in ex- 
cess of the amount set out in Section 79-490, 
R. R. S. 1943? 


3. What is the minimum amount of tuition which 
may be charged by District B per child to School 
District A? 


CONCLUSION: 1. No, 
2. No. 
3. The amount they charge their own pupils, 


(1) Section 79-486, R. R. S. 1943, as amended by the 1953 Legis- 
lature (L. B. 455), says, so far as is pertinent, as follows: 


“(1) The governing board of any public school district in this 
state, when authorized by a majority of the votes cast at any 
annual or special meeting, is empowered to (a) contract with the 
district board of any neighboring public school district or districts 
for the instruction of pupils residing in the first-named district 
in the school or schools maintained by the neighboring district or 
districts for a period of time not to exceed three years, and (b) 
make provisions for the transportation of such pupils to the school 
or schools of the neighboring district or districts.” 


“(3) The board of any public school district may also, in its 
discretion, contract with another public school district or districts 
for the instruction and transportation of the pupils residing therein 
for a period of not more than one school year when petitioned to 
do so by at least two-thirds of the parents residing in the district 
having children of school age who will attend school. The school 
board of any district so closed shall assume responsibility in pro- 
viding contracts for instruction and transportation.” 


Thus, free transportation must be provided by a contracting school 
district when authorized to do so by a majority of the votes cast at 
any annual or special meeting, or free transportation may be furnished 
(at the discretion of the school board) when two-thirds of the parents 
residing in the district having children of school age who will attend 
school petition for it. 


Your inquiry, however, indicates that neither of these conditions 
have been met, and therefore we are constrained to advise that the 
patrons of District A are not entitled to free transportation under the 
provisions of this statute. 


This office has declared as follows: “We take it to be established 
from the opinion in Bender v. Palmer that in any case where a district 
votes to close school and to contract, there being no vote taken on the 
question of providing transportation, the board has not been empowered 
to furnish transportation for pupils to the servicing district and Sec- 
tion 79-490, R. S. Supp., 1951, relating to payment of mileage, is applic- 
able.” (Report of Attorney General, 1951-1952, p. 642). 


The decision in Bender v. Palmer, 154 Neb, 350, 48 N.W. 2d 65, 
was as follows (as set out in the syllabus): 


“School district boards are empowered and required to make 
provision for transportation of pupils to schools of neighboring 
districts when authorized to do so by a majority of the votes cast 
at any annual or special meeting in accordance with the provisions 
of section 79-486, R. R. S. 1943. In the absence thereof section 
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79-490, R. R. S. 1943, has application and the board is free to in- 
voke the provisions thereof.” 


The legislature intended that all schooling should be free and they 
intended that the school district, within certain limits, pay the cost of 
transporting their children to school. They did not, however, intend 
that each parent could arbitrarily choose the method of financing this 
transportation, The legislative intention is clear: If free transporta- 
tion was not voted or petitioned under the required provisions of Sec- 
tion 79-486, then the parent could receive payment, per mile, under the 
provisions of 79-490, R. R. S. 1943. Under your circumstances, the 
parent must resort to 79-490 for transportation payment, and you then 
inquire whether the parent is limited to the mileage amount set out 
in this statute. We would advise that he is. 


(2) Section 79-490, R. R. S. 1943, provides a transportation allow- 
ance for pupils who go more than three miles to school and for pupils 
who attend elementary school outside their district. The allowance 
is a specific sum—ten cents per half mile or fraction thereof—, and 
there is no provision which allows the county board any discretion so 
far as raising or lowering this amount. Therefore, it cannot be done. 


School districts are creatures of statute and can perform no act 
not specifically designated in the statutes, School District of Omaha 
v. Adams, 151 Neb. 741, 39 N.W. 2d 550. 


Speaking of Section 79-490, supra, this office has said as follows: 


“The statutory language is cast in the imperative mode, is 
addressed to public officers, vests in persons a right to claim 
mileage, and must be construed as mandatory. State v. Stoddart, 
108 Neb. 712, 189 N. W. 299. Therefore, the board cannot contract 
to pay a rate greater than that fixed by the statute. The board is 
not at liberty, even for good motives, to bargain for a lesser rate. 
The mileage rate fixed by the Legislature determines the liability 
not of a private person but of a governmental subdivision and the 
board has no right, by agreement or otherwise, to fix a mileage 
allowance at a rate other than a rate prescribed by the statute.” 
(Report of Attorney General, 1949-1950, p. 642. 


(3) Section 79-486(2), as amended by the 1953 Legislature, says 
as follows: 


“The contract price for instruction referred to in subsection 
(1) of this section shall not be less than the per pupil cost as de- 
termined by the district accepting the pupils for instruction, and 
shall be exclusive of transportation, Per pupil cost shall be de- 
termined by dividing the operational costs of the district, plus 
three per cent depreciation on the school plant and equipment as 
fixed by the school board or board of education, by the number 
of pupils enrolled in the said district the preceding school year.” 


Thus, District B may charge District A not less per pupil than 
they charge their own pupils, 


We are authorized to say that the above conclusions conform with 
the rulings consistently given by the Superintendent of Public Instruc- 
tion in matters such as these. 
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September 2, 1953 
ELECTIONS 


Bond Issue for County Community Hospital—Notice—Percentage of 
Vote Required for Approval 


REQUESTED BY: Philip Nyberg, County Attorney, Osceola, Ne- 


braska, 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. What notice of election is required to hold a 


special election for issuance of county hospital 
bonds as provided in section 23-343, R. R. S., 1943? 


2. What percentage of the vote is required for ap- 
proval of such bond issue? 


CONCLUSIONS: 1. The provisions of section 32-402, R. R. S., 1943, 
apply except in cases where the proposed tax will 
exceed the constitutional limit, in which cases the 
provisions of 23-126, R. R. S., 1943 apply. 


2. A majority vote of the electors voting on the 
proposition is sufficient approval of such bond 
issue, 


As stated in our opinion to Charles A. Chappell, under date of 
May 11, 1948 (AGO 1947-1948, p. 520), the act relating to county hos- 
pitals, sections 23-343 to 23-343.13, R. R. S. 1943, is an act complete in 
itself, and takes precedence over any general statutes covering the 
same subject matter. 


It will be noted that section 23-343, R. R. S., 1943, provides in part: 


“Provided, no bonds shall be issued until the question of the 
issuance of said bonds shall have been submitted to the voters of 
such county at a general election, or a special election called for 
such purpose, and approved by a majority vote of the electors vot- 
ing on such proposition at any such election.” (Emphasis ours). 


Section 32-716, R, R. S., 1943, provides that: “The provisions relat- 
ing to general elections shall govern special elections, except where 
otherwise provided for.” 


Inasmuch as no provision is made in the County Hospitals Act for 
notice of special elections, we must conclude that, by virtue of section 
32-716, the law pertaining to giving of notice of general elections ap- 
plies. Provisions for such notice are found in section 32-402, R. R. S., 
1943, and these provisions, in our opinion, govern the giving of notice 
of a special election to vote hospital bonds. 


If the election were for the purpose of authorizing a tax in excess 
of the constitutional limit, I believe the notice of a special election 
for such purpose would have to conform to the provisions of 23-126, 
R. R. S., 1943, as would be true also in all cases not governed by special 
statutes. 
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September 2, 1953 
CITIES AND VILLAGES 
Authority to Levy Taxes for Maintenance of Water Works 


REQUESTED BY: Jack H. Myers, County Attorney, Kimball County, 
Kimball, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: Can an incorporated village levy more than the 
three fifths of one mill authorized by Section 
17-545, R. S. 1943 for the purpose of maintaining 
its water works? 


CONCLUSION: A city of the second class or a village may borrow 
money or issue bonds, in an amount not to exceed 
twelve per cent of the actual valuation of the tax- 
able property within said city or village, when 
authorized by three-fifths of the legal voters at 
an election held for that purpose, and may levy 
and collect a general tax in an amount sufficient 
to pay the interest and principal of such bonds as 
the same mature. Section 17-534. The three-fifths 
of one mill levy authorized by Section 17-545, may 
be made in addition to this general levy for pay- 
ment of interest and principal on bonds. 


Section 17-545, R. S. 1943, as amended by L. B. 577, 1953 Session 
Nebraska Legislature, provides that any city of the second class or 
any village which owns its own water plant and a system of hydrants 
in connection therewith, is authorized and empowered to provide a 
fund, in addition to the general fund, for the purpose of paying the 
expense, or aiding in paying the expense of maintaining such system 
of hydrants, upon the presentation of a petition signed by sixty per 
cent of the legal voters of such city or village and for that purpose 
to make a levy of not to exceed three-fifths of one mill. 


Section 17-546, then provides: 


“The right and power to provide the fund mentioned in sec- 
tion 17-545 for such purposes shall in no way prevent said cities 
of the second class and villages from providing in whole or in 
part for the expense of such hydrants, and of pumping and sup- 
plying through them water for public purposes, in any other man- 
ner now provided by law.” 


Section 17-534, R. S. Supp, 1951, permits a city of the second class 
or village to borrow money or issue bonds for the construction and 
maintenance of water works in an amount not to exceed twelve per 
cent of the actual valuation of the taxable property within said city 
or village, when authorized by three-fifths of the legal voters at an 
election held for that purpose, and authorizes the levy and collection 
of a general tax in an amount sufficient to pay the interest and prin- 
cipal of such bonds as the same mature. 


The three-fifths of one mill levy provided for by Section 17-545, 
may be made in addition to the general levy for payment of interest 
and principal on bonds, upon presentation of a petition signed by sixty 
per cent of the legal voters. 
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September 8, 1953 

PAUPERS 
Support by Relatives—Liability of Step Relatives to Furnish Support 
REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: Are step relatives liable for the support of their 


pauper step relatives under the provisions of Sec- 
tion 68-101, Reissue Revised Statutes, 1943? 


CONCLUSION: No. 
Section 68-101, R. R. S., 1943, provides in part: 


“Every poor person, who shall be unable to earn a livelihood 
in consequence of an unavoidable cause, shall be supported by the 
father, grandfather, mother, grandmother, children, grandchildren, 
brothers or sisters of such poor person if they or either of them 
be of sufficient ability.” etc. 


This statute goes on to provide for reimbursement from such rela- 
tives to the county for support given to such poor relative when di- 
rected by the county board so to do, You inquire if this statute should 
be construed to include step relatives, such as step-fathers, step-grand- 
fathers, step-mothers, etc., among those relatives made liable by the 
statute to furnish support "to their poor relatives. 


Section 28-466, R. S. Supp. 1951, makes it a criminal offense for 
a parent wilfully to refuse to provide for his or her stepchild or step- 
children, under the age of sixteen years. The law was amended to in- 
clude such provision by the Sixty-second Session of the Legislature 
(Chap. 79, Session Laws, 1951, p. 238). We think, however, that this 
statute has no application to our laws relating to poor persons. 


The rule appears to be well established that, in the absence of 
statute, a stepparent or stepchild is under no legal duty to support his 
stepchild or stepparents. 70 C. J. S. 111, Paupers, sec. 60 (6), The 
same rule must apply to other step-relatives, 


The courts also appear to hold quite unanimously that the terms 
“parent”, “child”, “grandparent”, “grandchild”, “brother”, ‘sister’, 
etc., do not include stepparents, stepchildren, stepgrandparents, step- 
brothers, stepsisters, etc. People ex rel. Deming v. Williams, 292 N. Y. 
S. 458, 161 Misc. 573; Tepper v. Supreme Council or Royal Arcanum, 
59 J. J. Eq. 321, 45 A. 111; Wheeler v. Clutterbuck, 52 N. Y. 67. It is 
only where the language of the statute indicates a clear legislative 
intent that the terms shall include step-relatives, that such interpreta- 
tion is given by the courts, as in the Workmen’s Compensation laws. 
Ordinarily these terms cannot be construed to include step-relatives, 
and we believe such rule should apply to the construction of Section 
68-101, R. R. S. 1943, 
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September 9, 1953 
COUNTY BOARD OF MENTAL HEALTH 
Authority to Transfer Patients 
REQUESTED BY: Max W. Goetz, Cedar County Attorney, Hartington, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Ralph D. Nelson, Assistant Attorney General. 
QUESTIONS: 1. A patient who is indigent, elderly and passive 


has been committed to a state hospital for the 
mentally ill. Does the county board of mental 
health have authority to transfer this patient from 
the state hospital to a nursing home in the county, 
in order to make room in the state hospital for 
patients whose care in a state hospital is necessary 
to protect the public health and safety? 


2. If a patient is properly transferred from a 
state hospital for the mentally ill to a nursing 
home, can the county pay for the care in the nurs- 


ing home? 
CONCLUSIONS: 1. No. 
2. Yes. 


A county board of mental health has authority, within its discre- 
tion, to allow an application by relatives or immediate friends of any 
patient who is in a state hospital for the mentally ill and who is not 
cured for his transfer to the county for care, as provided in section 
83-341, R, R. S. 1943. And see, State v. Northwall, 150 Neb. 894, 36 
N. W. 2d 282. The relatives of any patient not susceptible of cure by 
medical treatment in the hospital and not dangerous to be at large have 
the right to take charge of and remove the patient on the consent of 
the Board of Control, under the provisions of section 83-340, R. R. S. 
1943. However, the facts which you have submitted do not disclose 
a situation coming within the scope of either of these two sections. 
The only other procedure for transfer of incurable and harmless 
patients is to be found in section 83-339, R. R. S. 1943, which states 
that the rules for their discharge shall be promulgated by the Board 
of Control. Since the Board of Control has general control of the state 
hospitals for the mentally ill, as provided in section 83-108, R. R. S. 
1943, as well as general control over the patients (section 83-109, 
R. R, S. 1943), the transfer contemplated in your inquiry must be one 
authorized by the Board of Control, and the county board of mental 
health is not empowered to make such a transfer. However, if such an 
indigent patient is properly transferred from a state hospital for the 
mentally ill to a nursing home in the county, the controlling statutory 
requirements are found in sections 83-329.03, 83-329.04, and 83-352.02, 
R. R. S 1943, as to the duty of the county board to restrain, protect and 
care for the patient. When a person has been found to be mentally 
ill, it is the duty of the county board to restrain, protect and care for 
such patients, and the county board of mental health shall issue its 
warrants on public patients to the county board. 
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September 11, 1953 
INHERITANCE TAXATION 


Statutory Construction of Section 77-2007, R. S. Supp., 1951 
REQUESTED BY: Robert L. Haines, Buffalo County, Kearney, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

C. C. Sheldon, Assistant Attorney General. 
QUESTION: Is the meaning of section 77-2007, R. S. Supp., 


1951, to the effect: 


(a) That, in computing inheritance tax on 
property which was acquired by the decedent 
from any other person who died within five years 
prior to the death of the decedent, the appraised 
value of such property shall be reduced by the 
amount of the valuation placed upon such prop- 
erty in connection with the determination of in- 
heritance tax at the time of the death of the 
previous owner; or, 


(b) That, in computing inheritance tax on 
property which was acquired by the decedent from 
any other person who died within five years prior 
to the death of the decedent, the tax is computed 
on the basis of the present value of such property; 
but that there is credited, toward payment of the 
tax found to be due, an amount equal to the in- 
heritance tax actually assessed and paid on the 
acquisition of the same property at the time the 
present decedent acquired the same. 


CONCLUSION: The meaning and effect of section 77-2007 is that 
which is set forth in sub-paragraph (b) of the 
question, 


Prior to the 1951 amendment, section 77-2007 provided for the 
complete exemption from inheritance taxation of property which the 
present decedent had acquired by gift, bequest, devise or inheritance 
from any other person who died within five years prior to the death 
of such present decedent. 


During the regular 1951 session, the legislature enacted L. B. 109, 
which amended section 77-2007 to read as follows: 


“Tf any estate includes property received by a deceased per- 
son by gift, bequest, devise, or inheritance from any person who 
died within five years prior to the death of such deceased person 
first mentioned, such property shall be exempt from any inheri- 
tance tax to the extent and in the amount that inheritance taxes 
were actually assessed and paid to the State of Nebraska upon the 
gift, bequest, devise, or inheritance so received.” 


We note that some sources have advanced a suggestion which is 
set forth in the opinion request herein in the following language: 


“* * * that it was the intention of the Legislature, and that the 
history of the legislation should so indicate; that the amendment 
was intended to exempt the appraised value of t roperty 
previously taxed in a former estate. In other words, that if 
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property valued at $5,000.00 in the first estate should be valued 
at $20,000.00 in the second estate, the exemption would be $5,000.00 
ORC for tax purposes in the second estate would be 


Acceptance of such a contention is tantamount to a conclusion that 
the statute carries the same meaning and effect as if it were to read 
substantially as follows: 


“If any estate includes property received by a deceased per- 
son by gift, bequest, devise or inheritance from any person who 
died within five years prior to the death of such deceased person 
first mentioned, such property shall be appraised, for inheritance 
tax purposes, on the basis of the fair market value of such prop- 
erty at the time of the death of such deceased person first men- 
tioned less the amount at which such property was appraised for 
inheritance tax purposes at the time of the death of such previously 
deceased person.” 


We are of the opinion that such an interpretation of the statute 
is untenable. Nowhere in the existing statute is there any reference to 
valuation or appraisal of the property; but, to the contrary, the statute 
expressly provides for an exemption from inheritance tax to the ex- 
tent and in the amount that inheritance taxes were actually assessed 
and paid in connection with the estate of a previous owner whose 
demise occurred with five years prior to the death of the succeeding 
owner. 


It is our view that the clear and unambiguous meaning of section 
77-2007, R. S. Supp., 1951, is to grant an exemption which is in the 
nature of a credit toward the inheritance tax determined to be due 
in connection with the acquisition of certain property, the amount of 
which credit shall be a sum equal to the inheritance tax, if any, 
actually paid previously in connection with the acquisition of the 
same property from a previous owner whose death occurred within 
five years prior to the death of the present decedent; that, for in- 
heritance tax purposes, such property is to be appraised and the tax 
determined in the usual manner, without respect to the valuation basis 
upon which such previous inheritance tax was computed; and that the 
resulting effect of the statute is that no exemption accrues with respect 
to the acquisition of property in connection with which no inheritance 
tax was previously paid, regardless of the previous appraised value 
thereof. 


We are of the opinion that section 77-2001, R. S. Supp., 1951, is not 
subject to construction. The intent of the legislature must be deter- 
mined primarily from the language of the enactment itself. A statute 
is not to be read as if open to construction as a matter of course. It 
is only when a statute is ambiguous or of uncertain meaning that the 
rules of construction are applicable. Where the language of a statute 
is clear and unambiguous, it should be given effect according to its 
plain terms; and a statutory enactment cannot be subjected to a con- 
struction which would have the effect of attributing thereto a meaning 
not intended or expressed by the legislature. (See Cross v, Theobald, 
135 Neb, 199, 280 N. W. 841; Federal Farm Mortg. Corp. v. Adams, 
142 Neb. 202, 5 N. W. 2d 384; Knox County v. Perry, 142 Neb. 678, 7 
N. W. 2d 475.) 


However, even were the enactment to be regarded as of uncertain 
meaning, the customary sources of aid in statutory construction would 
serve to support our views hereinabove expressed. For example, the 
title of L. B, 109 is as follows: 
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“AN ACT to amend section 77-2007, Reissue Revised Statutes of 
Nebraska, 1943, relating to taxation; to limit the exemption therein 
provided to the amount of inheritance tax that is paid to the State 
of Nebraska upon the share of the estate received by inheritance 
from any other person within five years prior to the death of the 
deceased; and to repeal the original section.” 


The title clearly indicates a legislative intent to grant an exemption 
only in cases, and in the amount, of a prevoius payment of taxes. 
Further similar indication of legislative intent is to be found in the 
official minutes of the public hearing on L. B. 109 before the Legisla- 
tive Committee on Revenue and Taxation, held on January 23, 1951, 
in which the following statement is noted: 


“x (Senator Davies) stated that Senator Lee was plugging 
a loophole by saying that property shall be exempt only if state 
tax is paid on it.” (Parenthetical comment and emphasis is ours.) 


We doubt that the intent or spirit of this opinion will be miscon- 
strued. However, in view of the fact that the question herein discussed 
is an issue in connection with pending court proceedings, we wish to 
make it clear that this opinion is issued with the sole intention of ad- 
vising the county official by whom the same was requested with 
respect to his position in the matter. We are not presuming to sug- 
gest to the court what disposition it should make; nor are we attempt- 
ing to influence the actions of any of the other parties concerned. 


September 9, 1953 
INTOXICATING LIQUORS 
Transactions Between Manufacturers, Wholesalers and Retailers 


REQUESTED BY: Nathan B. Pont, Commissioner, Nebraska Liquor 
Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 
QUESTION: How should an electric or any other type of clock 


upon which or to which is attached brand names 
or other advertising material, be classified in rela- 
tion to Sections 53-168, -169, R. S. Neb. 1943, and 
Rule No, 42 of the Rules and Regulations of the Ne- 
braska Liquor Control Commission? 


CONCLUSION: Such items should be classified as furnishings, and 
be subject to the provisions of Section 53-169, 
R. R. S. Neb. 1943. 


There can be no question that an electric or other type of clock 
is an article of value, and it would be a violation of Section 53-168, 
R. S. Neb. 1943, for any manufacturer, distributor or wholesaler to give 
such items to a retailer. In such cases the accepting of such items by 
the retailer would also be a violation of this section. It is also true 
that clocks have a value exceeding ten cents, and would therefore not 
come within the provisions of the amendment to this section which be- 
comes effective September 14, 1953. 


We do not believe that the placing on or attaching to a clock, of 
a brand name or other advertising material, changes its identity. The 
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usefulness and purpose for which it was intended are still retained, 
and the addition of advertising material is only another use to which 
the article is put. It is our opinion therefore that such clocks do not 
come within the provisions of Rule No. 42 of the Rules and Regulations 
of the Nebraska Liquor Control Commission, and cannot be classified 
as signs. 


Section 53-169, R. S, Neb. 1943, provides in part as follows: 


“No manufacturer, distributor or wholesaler shall directly or 
indirectly: (1) Sell, supply, furnish, give or pay for, or loan or 
lease, any furnishing, fixture or equipment on the premises of 
a place of business of another licensee authorized under this act 
to sell alcoholic liquor at retail, either for consumption on or off 
the premises .. .” 


It has been held that a clock is a fixture. Woods v. Keyes, 92 Am, 
Dec. 766 (Mass.). However, as a result of later decisions, we are un- 
able to say that such items should now be placed in that category. Frost 
v. Schinkel, 121 Neb. 784, 238 N.W. 659. 


It is impossible to state as a matter of law that a clock is abso- 
lutely necessary in the dispensing of alcoholic liquors, and should not 
therefore be classified as equipment. U. S. Rubber Co. of Calif. v, 
Washington Engineering Company, 149 P. 706, 86 Wash., 180; Polliak 
v. Smith, 88 A 2nd 351 (N. J.). 


The remaining prohibited category contained in Section 53-169, 
R. S. Neb. 1948, is “any furnishing”. It has been held that the term 
“furnishings” is synonymous with the word “furniture”. Swisher v. 
Clarke, 209 Pac 2nd 880; 202 Okl. 25. It has also been stated that the 
term “furnishing” is broader than the word “furniture” and embraces 
both articles of utility and things of adornment. Kinney v. Thomlin- 
son, 64 A 2nd 641, 2 N. J. Super. 512, In the latter case the court 
recognized a provision in a will which devised a grandfather clock and 
“any other furniture”. 


The term “furniture” has been defined as any personal property 
which may be useful or gainful to a business or a stock of goods, and 
includes movable articles, including articles of ornamentation, or which 
contribute to the use or convenience of the householder. Brody v. Chit- 
fendeny 18 Be W. 1009, (Iowa); Fitzsimons v. Frey, 153 Neb, 124, 43 

. W. 2nd 531. 


We must conclude that a clock is both ornamental and useful, and 
should therefore be classified as a part of the furniture, or a furnish- 
ing, and further, that it is illegal for a manufacturer, wholesaler, or 
disteibirtar to give, sell, loan, or in any way furnish such clocks to a 
retailer. 


September 12, 1953 
RURAL FIRE DISTRICTS 


Withdrawal of Territory From—Right of City of Metropolitan Class to 
Annex Territory Included in Rural Fire District 


REQUESTED BY: E. C. Iverson, State Fire Marshal, State Capitol. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


—229— 


QUESTIONS: 1. The boundary of a rural fire protection dis- 
trict lies adjacent to the corporate limits of the 
city of Omaha, and a part of the territory of the 
fire district is urban in character. Could the city 
of Omaha annex this part of the rural fire protec- 
tion district territory without the consent of the 
board of directors of the fire district? 


2. Assuming that the city could annex such terri- 
tory, what would be the legal effect on the right of 
the fire district to continue to assess the annexed 
property? 


CONCLUSIONS: 1. Yes, 


2. The fact that the territory is annexed by the 
city does not relieve it from liability for assess- 
ments by the rural fire protection district, and 
especially is this true as to obligations incurred by 
the district prior to annexation by the city. 


Section 14-117, Reissue Revised Statutes of Nebraska, 1943 gives 
to cities of the Metropolitan class the right to extend the corporate 
limits of such city over any lands, tracts, etc. in any direction such 
distance as may be deemed proper, provided that it may not include 
agricultural lands or lands which are rural in character. This statute 
was enacted in 1921. 


However, Section 35-515, Revised Statutes Supplement of Ne- 
braska, 1951, which provides for the withdrawal of territory from a 
rural fire protection district and prescribes the procedure for such 
withdrawal, contains the express provision that: “No area shall be 
withdrawn from an existing rural fire protection district contrary to 
the board of directors of such district.” This statute was enacted in 
1949. 


The law requires that these statutes be construed together so as 
to harmonize, if possible, but if there is a conflict, the statute last en- 
acted would ordinarily take precedence over the preceding statutes. 


It is our opinion, therefore, that the city of Omaha may annex 
the territory of the fire district, but this does not take the territory 
out of the fire district, or relieve it from the obligations of assessments, 
at least for the payment of obligations already incurred by the district, 
and for expenses of operation and maintenance of the district unless, 
and until the board of directors of the district consents to the with- 
drawal of such territory from the district. 


September 12, 1953 
MOTOR VEHICLES 
Maximum Weight Load That Can Be Carried on Public Highways in 
Accordance With Section 39-722, R. R, S. 1943, as Amended by 
L. B. 114 and L. B. 262, Session Laws, 1953 
REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 


Division, Department of Roads and _ Irrigation, 
State House, Lincoln, Nebraska. 


—230— 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


What are the weight limitations imposed on a ve- 
hicle where the distance between the first and last 
axle is more than twenty-two feet, and the distance 
between the extreme axles of any group of two 
or more consecutive axles of this vehicle is twen- 
ty-two feet or less? 


Section 39-722, R. R. S., 1943, as amended by L.B. 
144 and L. B. 262, Session Laws, 1953, in view of 
the legislative intent to protect the bridges and 
highways, provides the following limitations on 
such a vehicle: 


(1) No axle shall carry a gross load in excess of 
eighteen thousand pounds, as specified in subsec- 
tion (2) of section 1, L. B. 114, and subsection (2) 
of section 9, L. B. 262, plus a tolerance of five per 
cent as provided in section 12 of L. B. 114. The 
gross load on an axle is therefore eighteen thou- 
sand nine hundred pounds. 


(2) Where the distance between the extreme 
axles of any group of two or more consecutive 
axles of this vehicle is twenty-two feet or less, 
there is an interior axle load control or limitation 
as specified in subsection (4) of section 1, L. B. 
114, and subsection (4) of section 9, L. B. 262, plus 
a tolerance of five per cent as provided in section 
2 of L. B. 114. 


(3) There is a limitation on the total gross weight 
with load imposed upon the highways as specified 
in subsection (5) of section 1, L. B. 114, and sub- 
section (5) of section 9, L. B. 262, plus a tolerance 
GE mares per cent as provided in section 2 of L. B. 


In order to explain the application of the weight limitations to a 
vehicle of this type, we shall use as an example the semi-trailer vehicle 
upon which your inquiry was based. This vehicle has axles arranged 


as shown: 


(tractor) 


Axle 
Number 


BOON 


a eg ne On deayisen adel thea wes ton Oot ftia a 
(Semi-trailer) 
2 4 
As indicated, the axle measurements are as follows: 
Distance from Axle Group Distance 
Front Axle Numbers Between 
0 T, e. 10 
10 1-3 31 
31 1-4 35 
35 2-3 21 
2-4 25 
3-4 4 


It is clear that before Section 39-722 was amended by the 1953 
Legislature, the limitations were as follows: 
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(1) No single axle could carry more than 18,000 pounds. 


(2) No grouping of axles could carry more of a load than per- 
mitted by the statutory table, as measured by the distance between 
the first and the last of any particular grouping of the various 
axles. This limitation applied to all six groups of axles shown 
above, regardless of the distance between the first and last axle 
of any group. This limitation was also applicable to the first and 
last axle of the vehicle, controlling the gross load. 


These provisions were explained in detail in the opinion of this 
office found on pages 253-255, Report of Attorney General, 1949-1950. 


The limitations provided under section 39-722, prior to amend- 
ment, were in three categories: (1) limitation of load on single axle; 
(2) gross load control; and (3) interior axle load control, regardless of 
the distance between the first and last axle of any particular group of 
axles. 


Simply stated, the amendments make the following changes on 
these three limitations: (1) the limitation of load on a single axle has 
a tolerance of five per cent; (2) the total gross load has a tolerance of 
three per cent; and (3) the interior axle load control is applicable only 
when the distance between the first and last axle of any particular 
group of axles is twenty-two feet or less, and when applicable, there 
is provided a tolerance of five per cent, 


These three limitations are now provided for by subsection (3) 
of section 1, L. B. 114, and subsection (3) of section 9, L. B. 262, both 
of which read as follows: 


“(3) Every vehicle whether operated singly or in a combina- 
tion of vehicles, and every combination of vehicles must comply 
with subsections (3), (4), and (5) of this section. The limitations 
imposed by this section are supplemental to all other provisions 
imposing limitations upon the size and weight of vehicles.” (Em- 
phasis supplied) 


In other words, where applicable, a vehicle must comply with all 
three of these subsections (subsection (5) is applicable only to vehicles 
or combination of vehicles where the distance between the first and 
last axles is more than twenty-two feet). 


Subsection (2) repeats the former limitation on the load on any 
axle, providing: 


(2) No wheel of a vehicle or trailer, referred to in subsection 
(1) of this section, equipped with pneumatic, solid rubber, or 
cushion tires shall carry a gross load in excess of nine thousand 
pounds, nor shall any anxle carry a gross load in excess of eighteen 
thousand pounds. * * *.” 


However, section 2 of L. B. 114 states that it shall be unlawful to 
operate upon the public highways of this state any motor truck, truck- 
tractor, or trailer carrying a load of more than five per cent in excess 
of the load on any wheel, and on any axle. In other words, the gross 
load ion an axle is, under L. B. 114, eighteen thousand nine hundred 
pounds. 


Subsection (3) provides that every vehicle whether operated singly 
or in a combination of vehicles, and every combination of vehicles 
must comply with subsection (2). The limitation of load on a single 
axle applicable to all vehicles, and to the example submitted by you, 
is eighteen thousand nine hundred pounds. 
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Perhaps the form of the question has been influenced by the fact 
that Consumers Public Power District and the various rural public 
power districts throughout the state, commonly referred to as R. E. A. 
districts, present familiar examples of owners whose motor vehicles 
heretofore have not been subjected to taxation. We are assuming the 
primary question actually intended is whether vehicles owned by gov- 
ernmental subdivisions generally are subject to motor vehicle taxation 
by virtue of L. B. 165; rather than being a question as to whether 
Consumers Public Power District and the various rural public power 
districts are governmental subdivisions. Therefore, we shall not indulge 
in any extended discussion of the character of the districts as such. 


The Nebraska Supreme Court, in Platte Valley Public Power and 
Irrigation District v. County of Lincoln, 144 Neb, 584, had before it 
the question of the taxability of motor vehicles owned by the district; 
which district was organized under the provisions of what now appears 
as chapter 70, article 6, R. R. S., 1943. The court found the district to 
be a governmental subdivision, within the meaning of the tax exemp- 
tion provisions of the law. The reasoning of the court is partially ex- 
pressed in paragraph 4 of the syllabus by the court, which is as follows: 


“A public purpose has for its objective the promotion of the 
public health, safety, morals, security, prosperity, contentment, and 
the general welfare of all the inhabitants. A public corporation 
created for the purpose of irrigation and the development of power 
for the generation of electricity and transmission, distribution and 
sale thereof is for such a public purpose.” 


We believe that the reasoning adopted by the court in the Platte Valley 
Public Power and Irrigation District case compels a conclusion that 
Consumers Public Power District and rural electrification districts 
which have been organized as public power districts under the laws of 
this state, as opposed to electric membership associations or private 
cooperative corporations, are governmental subdivisions. 


Section 2 of L. B. 165, enacted at the Sixty-fifth Session of the 
Nebraska Legislature, provides, in part, as follows: 


“As used in this act, unless the context otherwise requires: 


(1) Motor vehicle shall mean every motor vehicle and trailer 
subject to the payment of registration fees or ad valorem taxes 
under the laws of this state; * * *,” (Emphasis supplied.) 


The opinion request herein indicates that the question raised was 
prompted by the language of the foregoing statutory definition of motor 
vehicle; apparently the thought being that the effect of the definition 
might be to subject to motor vehicle taxation vehicles owned by govern- 
mental subdivision, insomuch as such vehicles are “subject to the 
payment of registration fees.” 


In our opinion, such an interpretation of the law is untenable. In 
the first place, it will be observed that the definitive section, above 
quoted, contains the qualifying language, “Unless the context otherwise 
requires.” Furthermore, section 7 of L. B. 165 provides, in part, as 
follows: 


““* * ® a motor vehicle tax is hereby imposed on motor vehicles 
registered for operation upon the highways of this state, except 
such motor vehicles as are exempt from taxation by section 77-202, 
* * *? (Emphasis supplied.) 
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Section 77-202, R. R. S., 1943, provides that the property of the state 
and its governmental subdivisions shall be exempt from taxation. 


In view of the specific exception contained in section 7 of L. B. 
165, it is our opinion that it is not the intent of the act that vehicles 
owned by governmental subdivisions are subject to the motor vehicle 
tax thereby imposed. 


In the event it were the meaning of L. B. 165 to impose the motor 
vehicle tax upon vehicles owned by governmental subdivisions, the act 
would be unconstitutional and void to such extent. (See Art. VII, Sec. 
2, Constitution of Nebraska.) 


September 17, 1953. 
CRIMINAL LAW 
What Constitutes False or Misleading Advertising 


REQUESTED BY: Frederick H. Wagener, Lancaster County Attorney, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Section 28-1235.01 R. S. Supp., 1951, defines one 


type of deceptive or misleading advertising as ad- 
vertising any merchandise for sale at less than cost 
and failing to state the quantity available for sale. 
Do the words “quantity thereof available for sale” 
means the total quantity available for sale or the 
quantity available to each customer. 


CONCLUSION: The statutory definition means the total quantity 
available for sale. 


Section 28-1235.01, R. S. Supp., 1951, provides: 


“For the purpose of section 28-1235, any person, firm, corpo- 
ration, or association shall be deemed guilty of deceptive or mis- 
leading advertising that makes, publishes, disseminates, circulates, 
or places before the public, or causes, directly or indirectly, to be 
made, published, disseminated, circulated, or placed before the 
public in this state, in a newspaper or other publication, or in the 
form of a book, notice, handbill, poster, bill, circular, pamphlet, 
or letter, or in any other way, an advertisement of any merchan- 
dise for sale at retail at less than actual cost or less than replace- 
ment cost, whichever is lower, and the advertisement either (1) 
fails to state therein the quantity thereof available for sale, or (2) 
fails to state that the advertiser is discontinuing the item.” 


The question presented in your letter refers to the first category, 
which is (1) fails to state therein the quantity thereof available for 
sale. It appears that a firm is advertising a certain item at less than 
cost, and the advertisement states that there is a limit of two of the 
items to a customer, However, it is clear that the advertisement does 
not satisfy the statute by stating the quantity available to each customer, 
inasmuch as the requirement of the section is that the advertisement 
shall state the “quantity thereof available for sale.” The practice fol- 
lowed by this firm is a common device used to prevent competitors 
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from purchasing large quantities of those items being sold at less than 
cost. The following language, found in the case of State ex rel Nebraska 
Beer Wholesalers Ass'n, v. Young, 153 Neb. 395 399, 44 N. W. 2d 806, 
809, is applicable to this situation: 


“Appellants suggest several rules of statutory construction as 
applicable to assist us in determining the intent and meaning of 
the foregoing statute. However, in view of the language used by 
the Legislature, we think the following rule quoted in State ex rel. 
Sorensen v. First State Bank of Alliance, 122 Neb. 502, 240 N. W. 
747, 749, 79 A. L. R. 576, from 25 R. C. L. 957, s. 213, is applicable: 
‘A statute is not to be read as if open to construction as a matter 
of course. It is only in the case of ambiguous statutes of uncertain 
meaning that the rules of construction can have any application. 
Where the language of a statute is plain and unambiguous and its 
meaning clear and unmistakable, there is no room for construction, 
and the courts are not permitted to search for its meaning beyond 
the statute itself.’ See 50 Am. Jur., Statutes, s. 225, p, 204.” 


The report of the committee hearing on this statute demonstrates 
and confirms that the conclusion reached above was the intention of 
the Legislature. The section was introduced as L. B. 395 in the 1949 
session, with Senator Tvrdik as the principal introducer, and was re- 
ferred to the Judiciary Committee. Public hearing on this bill was 
held by the Judiciary Committee on March 7, 1949, and the report on 
the hearing reads as follows: 


“L. B. 395 was presented by Senator Tvrdik, who introduced 
Frank Bosanek to speak on the bill. Mr. Bosanek represented the 
Federation of Nebraska Retailers, He said his organization had 
no fault to find with a man who sells merchandise at or below 
cost, but it does find fault with the man who advertises merchan- 
dise for sale and does not have a sufficient quantity of the mer- 
chandise on hand so that when people came to the store to buy 
the merchandise they are sure they can get it. 


“Henry Greenberg of Omaha, representing the Nebraska Retail 
Grocers Association, appeared in favor of the bill. He told of an 
instance in Omaha where a merchant advertised vacuum cleaners 
and had only one for sale. He said if he had only one vacuum 
cleaner to offer he should state that he had only one.” 


September 17, 1953 
TAXATION 
Notice of Delinquent Tax Sale 


REQUESTED BY: Henry F. Schepman, Richardson County Attorney, 
Falls City, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: Is section 77-1804, R. R. S., 1943, as amended, sub- 


ject to interpretation so as to permit the publica- 
tion of part of the list of delinquent real estate 
and notice of sale thereof in one newspaper and 
the other part of such list and notice of sale in 
another newspaper? 
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CONCLUSION: No. The list of all real estate subject to sale for 
delinquent taxes should be published in a single 
and complete notice, 


Section 77-1802, R. R. S., 1943, provides, in part, that: 


“The county treasurer shall * * * make out a list of all lands 
and town lots subject to sale * * * with an accompanying notice 
stating that so much of such lands or town lots described in the 
list as may be necessary for that purpose will * * * be sold by 
him * * * for the taxes, interest and costs thereon.” 


Section 77-1803, R. R. S., 1943, provides, in part, that: 
“In describing lands in such notice * * * *,” 
Section 77-1804, R. R. S., 1943, as amended, provides, in part, that: 


“The county treasurer shall cause the list * * * and accom- 
panying notice to be published * * * in a legal newspaper * * *,” 


It is apparent from an examination of the foregoing statutory 
provisions, with particular reference to the emphasized portions 
thereof, that all of the legislative language describing the delinquent 
tax list, its publication and the accompanying notice, is in the singular. 
We think it is clear that the intent of the legislation is that a descrip- 
tion of all lands and lots subject to sale for delinquent taxes should 
be contained in a single list and that the notice of sale thereof, con- 
taining such list, should be accomplished by the publication of a single 
and complete notice; such notice, of course, to be published for three 
consecutive weeks. 


The intent of the legislature must be determined from the lan- 
guage of the enactment. Where the language of a statute is clear and 
unambiguous, it should be given effect according to its plain terms. 
State v. Young, 153 Neb. 395, 44 N. W. 2d 806; Knox County v. Perry, 
eae 678, 7 N. W. 2d 475; Cross v. Theobald, 135 Neb. 199, 280 
N. W. 841. 


In our opinion, the legislative intent herein contended is clear 
and unambiguous. 


The manifest dangers of any attempt to depart from the strict 
letter of the law in regard to publication of the delinquent tax list 
and notice of sale are indicated in the following exerpt from the opinion 
in Miller v. Hurford, 11 Neb. 377, 9 N. W. 477, at page 383 of the 
Nebraska report: 


“The law therefore provides for the sale of real property for 
the delinquent taxes thereon. But the authority to sell land for 
taxes is a naked power, and the officer entrusted with it merely 
exercises a naked special authority which must be strictly com- 
plied with. It follows, therefore, that before the title will pass by 
a tax deed under such sale, there must have been a substantial 
compliance with the law in all the proceedings which have let to 
it?* 
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September 19, 1953 
INHERITANCE TAXATION 


Application of “Succession Interest” Exemption to Property 
Held in Joint Ownership 


REQUESTED BY: William F. Colwell, Pawnee County Attorney, 
Pawnee City, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTIONS: Pursuant to section 77-2004, as amended by L. B. 


264 of the Sixty-fifth Session, is the succession 
interest exemption applicable to property held in 
joint ownership; and, if so, to what estates, in 
point of time, is the exemption operative? 


CONCLUSIONS: Yes. The succession interest exemption applicable 
to jointly owned property by virtue of L. B. 264 
is operative with respect to property acquired by 
reason of the death of persons whose date of death 
is September 14, 1953, or thereafter, 


By virtue of L. B. 264, section 77-2004 was amended to read, in 
part, as follows: 


“Any interest in property, including any interest acquired in 
the manner set forth in section 77-2002, which may be valued 
at a less sum than ten thousand dollars shall not be subject to 
tax. In addition the homestead right of the surviving spouse shall 
not be subject to tax; the succession interest of any spouse pass- 
ing under the provisions of sections 30-101 to 30-107 regardless 
of value shall not be subject to tax; and interests passing by will 
to the surviving spouse or in the manner set forth in section 
77-2002 to the extent of the value of the succession interest of 
the spouse shall not be subject to tax. For the purpose of this 
section the value of all property acquired in the manner set forth 
in section 77-2002 shall be considered as a part of the decedent’s 
estate for the purpose of determining the value of the succession 
interest of a surviving spouse.” 


Section 77-2002, referred to in section 77-2004, relates, among 
other things, to interests acquired in property by operation of law 
resulting from joint ownership by the decedent and any other person. 


Prior to the enactment of L. B. 264, this office had adopted the 
opinion that exemption from inheritance taxation of the statutory 
share, or so-called “succession interest,” of the surviving spouse ap- 
plied solely to property standing in the name of the decedent alone; 
and, accordingly, that the exemption was not applicable to property 
acquired by a surviving spouse by virtue of joint ownership with the 
deceased spouse. (See Report of Attorney General, 1949-1950, p. 342, 
and other opinions therein cited.) We remain of the view that the 
conclusions expressed in our former opinions represent correct judg- 
ment with respect to the statutory law which then prevailed. 


However, the enactment of L. B. 264 at the past session of the 
legislature has altered the meaning and effect of section 77-2004 with 
respect to exemptions from inheritance taxation, with the result that 
the succession interest of statutory share exemption is now applicable 
to property acquired by reason of joint ownership as well as property 
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which stood alone in the name of the deceased spouse at the time of 
death. The fractional portion of the property acquired by the sur- 
viving spouse, whether by will, intestate descent or by operation of 
law resulting from joint ownership, to which the succession interest 
exemption attaches is, of course, calculated according to the formulae 
set forth in sections 30-101 to 30-103, R. R, S., 1943. 


The enactment containing no emergency clause, L. B. 264 became 
effective September 14, 1953. There being no apparent legislative in- 
tent, express or implied, to give the law a restrospective effect, its 
operation will be only prospective in time. Adair et al. v. Miller, 109 
Neb, 295, 190 N. W. 865; People v. Peoria & E. Ry. Co., 48 N. E. 2d 518, 
383 Ill, 79. In our opinion the inheritance tax incidence would attach 
and become fixed as of the date of death of the decedent and accord- 
ing to the law in effect upon such date. Consequently, the provisions 
of L. B. 264 would be applicable only to property acquired from or by 
reason of the death of persons whose date of death is September 14, 
1953, or thereafter. 


September 23, 1953 
SCHOOL BOARD 
Action of De Facto Officers 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Are petitions approving a request for the merger 
of several districts with a certain Class II district 
valid and legal where the school board signing the 
petitions was elected at an annual meeting instead 
of at the village election as required by statute? 


CONCLUSION: Yes, 


Your inquiry concerns a Class II school district containing within 
its boundaries an incorporated village, which has for the past several 
years nominated and elected the members of their school board at the 
annual meeting of the district. This procedure is contrary to the pro- 
visions of Section 79-702, R. R. S., 1943, which says: 


“In any school district of the second class containing within 
its boundaries an incorporated village, the members of such school 
district board shall be elected at the regular village election of 
such village, upon a separate ballot by the qualified voters of 
such school district, as defined by section 79-427. The conduct 
of such election and the method of placing the names of candi- 
dates upon such ballot shall be governed by the primary and gen- 
eral election laws insofar as the same may be applicable hereto. 
In such school districts, a district caucus of all the qualified 
school electors shall be held at least two weeks before the elec- 
tion. Notice of the caucus shall be given by the school officers 
by posting public notice. The two candidates having the highest 
number of votes for each place to be filled upon the district school 
board shall be certified as caucus nominees and their names shall 
be placed upon the printed ballots at the ensuing election.” 
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Viewing the elective process followed in this Class II district in 
light of the above applicable statute, you inquire whether a request 
aimed at merging other districts with this Class II district—approved 
by the Class II school board as required by statute (79-402, R. S. Supp. 
1951, as amended by L. B. 279, 1953 Legislature)—is valid and legal. 
We are of the opinion that it is. 


The general rule relative to matters such as this is contained in 
67 C. J. S. 443, where it is said: “One who holds an office under an 
appointment or election giving color of title may be a de facto officer, 
although the appointment or election is. ebay or and although the 
appointment or election is invalid. 


In Patterson v. State, 92 Neb. 729, 1389 N. W. 643, the Nebraska 
Court held that where a person who has been appointed to an office 
qualifies for the position, assumes the duties of the office, is actually 
engaged in the discharge of its functions under color and claim of 
right to the office, acquiesced in by the public during all of the time 
of his occupancy, such officer will at least be deemed and held to be 
a de facto officer. 


In Dredla v. Baache, 60 Neb. 655, 83 N. W. 916, the Court said as 
follows regarding the actions of an acting county judge: 


“Whether Wursburg was a de jure or a de facto officer, it is 
unnecessary here to determine. A discussion of the distinction 
between the two would be wholly without profit. We may assume 
that the only question is whether his acts while occupying the 
position he did are wholly void and unauthorized, or are valid 
as a de facto officer. It is apparent that he was actually engaged 
in the discharge of the duties of the office during the period men- 
tioned under color of authority by reason of his appointment by 
the county commissioners and qualification thereunder; that he 
exercised the functions of the office under color of right and 
claim thereto, and that such right and authority were acknowl- 
edged and acquiesced in by the public and all those dealing with 
the affairs of the office during the whole period of his incum- 
bency. To constitute a de facto officer it is only necessary that 
he have some appearance of right to the office which would lead 
the public without inquiry to suppose him to be the officer he 
assumes to be. Where a person is in the actual possession of an 
office, in the discharge of the official duties thereof under such 
color or claim of right to the office, he will be deemed and held 
to be a de facto officer.” 


See also Haskel v. Dutton, 65 Neb. 274; and Holt County v. Scott, 
53 Neb. 176. 


In McCollough v. County of Douglas, 150 Neb. 389, 34 N. W. 2d 
654, the Nebraska Court adopted the following rule: 


“A person is a de facto officer where the duties of the office 
are exercised (1) without a known appointment or election, but 
under such circumstances a reputation or acquiescence as were 
calculated to induce people, without inquiry, to submit to or in- 
voke his action, supposing him to be the cfficer he assumed to 
be; (2) under color of a known and valid appointment or elec- 
tion, but where the officer had failed to conform to some prece- 
dent, requirement, or condition, as to take an oath, give a bond, 
or the like; (3) under color of a known election or appointment, 
void because the officer was not eligible, or because there was a 
want of power, in the electing or appointing body, or by reason of 
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some defect or irregularity in its exercise, such ineligibility, want 
of power, or defect being unknown to the public; (4) under color 
of an election or an appointment by or pursuant to a public, un- 
constitutional law, before the same is adjudged to be such.” (Em- 
phasis supplied) 


The emphasized portion of the above rule has a direct application 
to our situation. There was a “want of power in the electing body” 
and such defect was “unknown to the public.” Clearly, the members 
of the school board in the district here in question were de facto of- 
ficers, and the district was bound by their actions. 


The acts of officers de facto with respect to matters affecting the 
public interests are to be regarded as valid and binding, as much 
so as if the same acts had been performed in the same manner by 
officers de jure, and the legality of such acts may not be collaterally 
attacked. Prucka v. Eastern Sarpy Drainage Dist. 157 Neb. 301, 59 
N. W. 2d 761. 


In State v. Boiselle, 143 A. 704, (N. H.) the court held that one 
who assumes public office under color of election or appointment, 
illegal in fact, is a “de facto officer,” and his official acts are valid as 
to third persons, when not void from their nature or by express statu- 
tory enactment. 


In the above case a Justice of the Peace became a police officer 
and his position as Justice of the Peace became automatically vacant 
(by virtue of statute). He still, however, acted in that capacity and 
the resulting lawsuit determined his acts therein to be valid, They 
held him a de facto justice, “and what he did in that capacity was 
as valid as though he held the office de jure.” The Court went on to 
say that “while wrongful, it was under such purported right as to bind 
third persons by it. There was no divestment of authority by direct 
proceedings so as to render its exercise void. While rightful authority 
was gone, color of authority took its place, ‘Until judgment of ouster 
or a motion is finally pronounced, he still remains in office, and his 
acts are valid.’” 


Thus, while the members of the school board in this particular 
district should have been elected at the village election rather than 
at annual meeting, they did assume the duties of the office, engage 
in the discharge of the functions of that office under color and claim 
of right, and their positions were evidently accepted by the public as 
valid and legal (as illustrated by the fact that these positions have 
been filled in this improper manner for many years). They were de 
facto officers, and their action in submitting petitions approving the 
requests of several Class I districts to merge with their district was a 
valid and legal action, and the people are bound thereby. 


In order to further affirm that this action of the Class II school 
board was proper, we deem it necessary to briefly examine the statute 
which provides for this process of dissolution and merger. Sec, 79-402, 
eS: Supp., 1951 as amended by L., B. 279, 1953 Legislature, says as 
‘ollows: 


“The county superintendent shall create a new district from 
other districts, or change the boundaries of any district upon 
petitions signed by fifty-five per cent of the legal voters of each 
district affected. A signing petitioner shall not be permitted, after 
the filing of the petition, to withdraw his name therefrom. Such 
officer shall have the discretionary power to annex any territory, 
not organized into districts, to any existing district; Provided, 
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changes affecting cities or villages shall be made upon the petition 
of the school board or the board of education of the district or 
districts affected. * * *” 


You do not inquire as to the sufficiency of the petitions of those 
districts desiring to merge with this Class II district, and thus we 
assume that their petitions are proper, but you advise that 55% of the 
legal voters in the Class II district did not sign the petition, and in- 
quire whether this renders it invalid. 


The above statute contains a proviso clause, and the laws of leg- 
islative interpretation point out that the purpose of a proviso clause 
is to except that portion of the statute from the rest of it. Clay Center 
v. McKelvie, 19 F. 2d 308. Therefore, in districts possessing a city or 
village (such as the Class II district in this case) the requirement of 
55% of the legal voters does not apply, and it is only necessary that 
the petition of the board of education be secured. That has been done 
and the action is therefore valid. 


September 25, 1953 
SCHOOL DISTRICT 
Change of Boundaries 
REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Omaha, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTION: May a class III school district, a part of which has 


been incorporated into a metropolitan city, effect a 
change in boundaries of that district by a petition 
signed by the Board of Education? 


CONCLUSION: No, this change requires the approval of a majority 
of the legal voters of the district. 


The 1951 Nebraska Legislature enacted the following addition to 
Sec. 79-1002, R. S. Supp., 1951 (Laws 1951, c. 276, Sec. 11): 


*...Provided, that any school district in an unincorporated area 

which maintains a high school shall, when its area or any part 

thereof is incorporated into a metropolitan city, remain as a separate 
and independent district unless a majority of the legal voters of 

oe fr vote in favor of merging with such metropolitan school 
istrict.’ 


Under the operation of this law when a portion of land located in 
the Underwood School District was annexed to the city of Omaha, that 
area did not become a part of the Omaha School District, but remained 
in the Underwood District. You inquire as to the necessary procedures 
to merge this portion of the Underwood District into the Omaha Dis- 
trict, and we would advise that such a merger could be effected only 
by a vote of a majority of the legal voters of the Underwood District, 
and the approval, by petition, of the Board of Education of the Omaha 
District. 


The basis for this conclusion is the above stated statute (79-1002, 
supra) which, though in conflict with Section 79-402, applies specifically 
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to this situation. Sec. 79-402, R. S. Supp. 1951, as amended by L. B. 
279, 1953 Legislature says as follows: 


“The County Superintendent shall create a new district from 
other districts, or change the boundaries of any district upon peti- 
tions signed by fifty-five per cent of the legal voter of each district 
affected. A signing petitioner shall not be permitted, after the 
filing of the petition, to withdraw his name therefrom. Such officer 
shall have the discretionary power to annex any territory, not 
organized into districts, to any existing district; Provided, changes 
affecting cities or villages shall be made upon the petition of the 
school board or the board of education of the district or districts 
affected 


The provision portion of the above act, which is the part of that 
statute applicable to this particular inquiry, was enacted in its new 
existing form in 1949 (Laws 1949, p. 706). The herein quoted portion 
of 79-1002 was enacted in 1951. A fundamental general rule of con- 
struction requires that “when two statutes are in conflict, the last words 
stand, and those in conflict therewith are disregarded.” Albertson v. 
State, 2 N. W. 742, 9 Neb. 429. Sections 79-402 and 79-1002 are in 
conflict so far as they apply to a Class III school district which has had 
a portion of its district incorporated into a metropolitan city. The latter 
enactment (79-1002), then, should, so far as this particular conflict is 
concerned, be allowed to stand, and the earlier one (79-402) should be 
disregarded. 


More controlling, however, is the rule of statutory construction 
which makes specific statutory provisions with regard to a particular 
subject control general provisions with regard thereto. City of Grand 
Island v. Willis, 7 N. W. 2d 457, 142 Neb. 686. The 1951 Committee 
hearing on the proposed amendment to 79-1002 (Education Committee, 
L. B. 92) contained the following testimony: “Glenn Pickrel, Super- 
intendent of West Side Community Schools in Omaha, Nebraska, spoke 
in support of Section 13 of the bill. He stated if part of his district 
was taken into the City, the valuation would be taken from their district, 
and leave them short.” Section 13 of the bill is the proviso clause of 
79-1002, the portion quoted earlier in this opinion. 


The above testimony, plus the fact that this act is made to apply 
only to areas incorporated into a metropolitan city—Omaha being the 
only metropolitan city in Nebraska—inclines us to feel that to some 
extent the proviso clause of 79-1002 was enacted specifically to deal 
with the situation concerned in this inquiry. And in enacting this law 
the legislature very carefully provided that this district “remain as a 
separate and independent district unless a majority of the legal voters 
of that district vote in favor of merging with such metropolitan school 
district.’ 


In light of the above specific statute, to say that this contemplated 
merger can be accomplished by petition of the board of education under 
the provisions of 79-402, is to suggest that a specific law can be cir- 
cumvented by use of a ‘general law on the same subject. The courts 
have never intended that this possibility be allowed to exist, and the 
legislature never intended that 79-402 (with which they were familiar 
when they amended 79-1002 in 1951) be used as an alternative for the 
specific requirements of 79-1002. 
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October 1, 1953 
COUNTY OFFICERS 


Salary of County Clerk When Performing the Duties of the 
County Assessor 


REQUESTED BY: Mr. F. J. Schroeder, Frontier County Attorney, 
Curtis, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Where a county has abolished the office of county 


assessor and the county clerk has performed these 
duties for some time and will continue to perform 
them, is the county clerk immediately eligible for 
additional salary under the provisions of L. B. 323 
(1953 Legislature)? 


CONCLUSION: No. He must wait for a new term of office. 


X County has a population of less than sixty-five hundred people. 
Some time ago the voters of X County abolished the office of County 
Assessor, and the duties of that office were assumed by the county 
clerk without benefit of extra pay, in accordance with the requirement 
of the statute (32-211, R. S. 1943). In 1953, the Legislature enacted a 
law (L. B. 323) which provided that where county clerks perform the 
duties of the county assessor they shall “receive such additional salary 
as may be fixed by the county board.” X County inquires as to when, 
and under what procedure, their county clerk becomes eligible for 
that additional salary. 


The pertinent history of the laws relating to the establishment of 
the office of County Assessor is as follows: 


Prior to 1911 the statutes provided that every county elect a county 
assessor (Laws 1903, p. 391). Then in 1911 the law was changed so 
as to provide for a method of abolishing the office of County Assessor. 
This law was written so as to apply to all counties, and provided for 
the county clerk to assume the duties of the county assessor without 
benefit of extra pay (Laws 1911, p. 370). The 1947 Legislature evidently 
determined that the office of County Assessor was essential in all 
counties except the very small. They changed the law so as to allow 
the abolishment of the office only in counties with a population of less 
than sixty-five hundred people (Laws 1947, p. 790), (Sec. 32-310, R. S. 
Supp. 1951). The provision regarding the assumption of these duties 
by the county clerk without benefit of pay was retained. 


L. B. 323, which amended the 1947 law, says as follows: 


“32-310. (1) At*the general election in 1954, and each four 
years thereafter, there shall be elected a county assessor in each 
county of the state, except in counties having a population of not 
more than sixty-five hundred inhabitants where the office of 
county assessor has been abolished, whose term of office shall be 
four years. Any county having a population of not more than 
sixty-five hundred inhabitants, upon presentation of a petition to 
the county board, not less than sixty days before any general elec- 
tion, signed by at least ten per cent of the electors of the county 
secured is not less than two-fifths of the townships or precincts of 
the county, and praying that the question of electing a county 
assessor in the county be submitted to the electors therein, the 


—247-— 


county board at the next general election shall order the submission 
of the question to the qualiifed voters of the county. The form of 
submission upon the ballot shall be as follows: ‘Against election 
of county assessor,’ ‘For election of county assessor.’ 


“(2) If a majority of the votes cast on the question, at the 
election provided for in subsection (1) of this section, shall be 
against the election of county assessor in such county, the office 
shall either (a) cease therein with the expiration of the term of 
the incumbent or (b) shall continue to be abolished, if there is 
no such office at such time, and the duties of the county assessor 
shall be performed by the county clerk. 


“(3) If a majority of the votes cast on the question at the 
election provided for in subsection (1) of this section, shall be for 
the election of a county assessor, the office shall (a) continue or 
(b) a county assessor shall be elected at the next general election. 


“(4) For the performance of the duties of the county assessor, 
as referred to in subsection (2) of this section, the county clerk 
shall receive such additional salary as may be fixed by the county 
board.” 


Art. III, Sec. 16 of the Nebraska Constitution says as follows: 


“The Legislature shall never grant any extra compensation to 
any public officer, agent, servant, or contractor after the services 
shall have been rendered or the contract intered into. Nor shall 
the compensation of any public officer be increased or diminished 
during his term of office.” (Emphasis supplied.) 


The phrase “term of office’ means the period or limit of time 
during which the incumbent is permitted to hold. People v. Le Fevre, 
40 P. 882, 21 Colo. 218. In State v. Johnson, 57 N. W. 2d 531, 156 Neb. 
671, the Nebraska court held that “term of office” is distinct from 
tenure of office, and term of office is not affected by holding over of 
incumbent beyond expiration of his term, but merely shortens tenure 
of his successor. 


Therefore, the term of office of the county clerk in this situation 
would be from the time of taking office after the 1950 election until 
the time for taking office (by him or his successor) after the 1954 elec- 
tion. Under this constitutional provision, then, the county clerk is not 
entitled to an increase in salary until after the 1954 election and the 
commencement of a new term. It is suggested, however, that he is not 
being paid this additional salary for serving as the county clerk, but 
for performing the duties of a different officer, the county assessor. We 
cannot see that this would make a difference. The Legislature, with 
their enactment of L. B. 323, has not created a new office, but has 
merely provided a possible salary for an office which has been in 
existence since 1903. If the office of County Assessor under this com- 
bined arrangement is considered a separate office, it is still an office 
which has been held since the 1950 election, and an office which pos- 
sesses a definite and fixed term so as to come within the constitutional 
provision, Thus the salary cannot be raised until the next term of office, 
which will commence after the 1954 election. 


a 


October 2, 1953 
FEES AND SALARIES 


Fee Chargable By County Treasurer for Collection of Taxes 
Of a Reclamation District 


REQUESTED BY: Donald H. Weaver, Hall County Attorney, Grand 
Island, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: Is the proper fee to be charged by a county treas- 


urer for collection of taxes of a reclamation dis- 
trict two per cent or one-half of one per cent of 
the sums collected? 


CONCLUSION: The proper fee is one-half of one per cent. 
Section 33-114, R. R. S., 1943, provides, in part, as follows: 


“Each county treasurer shall receive for and on behalf of the 
county for services rendered to other governmental subdivisions 
and agencies, where fees for services rendered by him are not 
otherwise specifically provided, the following fees: (1) On all 
money collected by him for each fiscal year, not over six thou- 
sand dollars, ten per cent; for all sums over six thousand dollars 
and not over ten thousand dollars, four per cent; on all sums over 
ten thousand dollars, two per cent; (2) for the collection of all 
sums of money, general or bonded, of drainage or irrigation dis- 
tricts, one half of one per cent of such sums so collected; and 
(3) for the collection of all sums of money for municipal taxes, 
general or special, including money for bond sinking fund, bond 
interest fund or special assessments for municipal improvements 
and school money, one per cent of the sums so collected. * * *” 


The fee to be charged for the collection of reclamation district 
taxes is dependent upon a construction of the term, “drainage or ir- 
rigation districts,” as used in the above cited statute, 


Reclamation districts are organized under any by virtue of the 
Nebraska Reclamation Act, which appears in the statutes as Article 5 
of Chapter 46, dealing with the general subject of irrigation. The de- 
clared purpose of the Reclamation Act is to promote conservation of 
water resources and the greatest beneficial use of such resources within 
the state. The declared policy of the act, among other things, is to 
control and apply to beneficial use all available waters for irrigation 
and other beneficial purposes. Reclamation districts are authorized to 
provide for the use of water within the district, to construct or other- 
wise provide for tunnels, reservoirs, canals, drains, diversion struc- 
tures and other works incidental to the use and control of water for 
domestic, irrigation and power purposes, 


We find no Nebraska case in which there appears any definition 
of the terms, “drainage district” or “irrigation district,” which might 
be of aid in the question under consideration, However, we have found 
expressions from other jurisdictions which we believe to be pertinent. 
In Colburn v. Wilson, 130 P. 381, the Idaho court said: 


“An ‘irrigation district’ is * * * organized for the specific pur- 


pose of providing ways and means of irrigating lands within the 
district and maintaining an irrigation system for that purpose.” 
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In Commander v. Board of Commissioners of Buras Levee District, 
11 So. 2nd 605, the Louisiana court said: 


“Drainage districts’ are created for the purpose of draining 


and reclaiming * * * land and of conserving the public * * * con- 
venience * * *,” 


In Atchison, T. & S. F. Ry. Co, v. Reclamation District No. 404, 
150 P. 430, the California court said: 


“A reclamation district is an agency * * * for purposes of 
local improvement, similar in that respect to an irrigation district.” 


We think it is clear that a reclamation district organized under 
the laws of Nebraska is in the nature of both a drainage district and 
an irrigation district. 


Various forms of districts which have as their object and purpose 
the reclamation, improvement or protection of property by drainage, 
are authorized by Chapter 31, R. R, S., 1943. Similarly, in addition to 
the Reclamation Act, various forms of districts which have as their 
object and purpose the conservation and beneficial use of water for 
domestic, irrigation and power purposes, are authorized by Chapter 46, 
R. R. S., 1943. 


The language of section 33-114, R. R. S., 1943, relating to drainage 
or irrigation districts is general in nature and does not refer to dis- 
tricts organized under any particular article or articles of the statutes. 
In the absence of any such qualification, it is our opinion that a 
drainage or irrigation district, within the meaning of section 33-114, 
is any district which has as one of its objects, purposes or powers the 
drainage or irrigation of land; and, therefore, it is our further opinion 
that any district organized under Chapters 31 or 46 of the statutes, 
including districts organized under the Reclamation Act, are within 
the purview of the term, “drainage or irrigation districts,’ as used in 
section 33-114. 


Consequently, it is our conclusion that the proper fee to be charged 
by a county treasurer for the collection of taxes levied by a reclama- 
tion district is one-half of one per cent of the sums collected. 


October 3, 1953 
BOARD OF EDUCATIONAL LANDS AND FUNDS 
Improvements on School Lands. Trees Not Included. 


REQUESTED BY: Hugh Dillon, State Surveyor, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: In valuing improvements on school lands where 
the lease has been sold to a person other than the 
former lessee, are trees growing upon the land 
to be included? 


CONCLUSION: No. Trees growing upon the land are a part of 
the realty and the property of the school trust. 
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The legislature cannot, constitutionally, make a 
gift of these to the present leaseholders. 


Since 1923 the statutes have enumerated the improvements which 
are to be considered in the appraisement where some person other 
than the former lessee secures the lease of school lands. Laws of Ne- 
braska, 1923, page 175; Section 72-218, C, S. 1929; 72-240.06, R. R. S., 
1943. At no time have trees been included. In amending section 72- 
240.06, however, the 1953 Legislature, in L. B. 98, added “trees” to 
the list of improvements which must be included in the appraisement. 
It is our opinion that this provision of L. B. 98 is void. 


A great deal of natural timber is found upon school lands and 
much has been planted at the expense of the federal government, for 
the improvement of the land. Many of the trees now growing on the 
land were planted by former lessees, and the present leaseholders paid 
nothing for these when they acquired the leases. Trees growing on 
school lands have always been considered the property of the State. 
Section 72-245, R. R. S., 1943, provides a penalty if any person shall 
cause injury or damage, or destroy any of the trees on educational 
lands. Section 72-248 authorizes the Board of Educational Lands and 
Funds to sell the timber on educational lands, at public auction, when- 
ever it deems it for the best interest of school funds, 


Trees growing on school lands are a part of the realty and can 
be sold only as permitted by Article VII, Section 9 of the Constitution, 
and section 72-248 of the statutes. The proceeds of such sale must be 
credited to the permanent school fund. The provision of L. B. 98 
requiring payment to the former lessee for trees growing upon the 
land is an attempt to bestow a special benefit upon the present lease- 
holders at the expense of the school trust. As stated by our court in 
State, ex rel. Johnson v. Central Nebraska Public Power and Irriga- 
tion District, 143 Neb. 153, 8 N- W. 2d 841: 


«s = * The state as trustee is without power through legisla- 
tive means or otherwise to bestow a special benefit upon the de- 
fendant or any other person or corporation public or private, at 
the expense of the cestui que trust, the public school system of 
the state.” 


October 9, 1953 
FIRE DEPARTMENT 
Right to Refund Funds Voluntarily Contributed 
REQUESTED BY: E. C. Iverson, State Fire Marshal, State Capitol 


Building, 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: Can a fire department that has received funds on 


a voluntary basis to purchase fire equipment or- 
ganize a legal fire district and refund the money 
to the contributors, the money having been ad- 
vanced while the association was voluntary and 
before a legal district was formed? 
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CONCLUSION: Yes, provided all debts and just claims against the 
volunteer fire company have first been paid. How- 
ever, the newly created fire district may not use 
its funds for such purpose. 


I am assuming from the facts stated in your letter of inquiry that 
the original fire company was a volunteer fire company such as is 
contemplated in Article I, Chapter 35, R. R. S., 1943, and that the 
equipment you mention was purchased with funds contributed to the 
company on a purely voluntary basis and did not include funds raised 
by assessing fire insurance companies as provided in Section 35-106, 
R. R. S. 1943. 


When the volunteer fire company wound up its affairs and ceased 
to exist, it would have the right to distribute its funds and property 
as it saw fit, after having satisfied all just claims of creditors. The 
fire equipment which it had acquired would, of course, be a part 
of its property and assets, and there would be no legal reason why 
the volunteer fire department should not sell such equipment to the 
newly created fire district for such price as could be agreed on and 
dispose of the proceeds of such sale by returning them to the con- 
tributors whose original contributions had been used to purchase the 
equipment—assuming, of course, that all debts and legal claims against 
the volunteer fire company had first been paid. The fact that a legal 
fire district has been formed to take the place of the volunteer fire 
company does not give the district rights in or title to the property 
of the volunteer company. 


However, such refund of contributions can only be made by the 
volunteer fire company from funds and assets owned by it at the 
time of the liquidation of its affairs. The newly created fire district 
may not use any of its funds for the purpose of refunding such con- 
tributions. 


October 16, 1953 
ASSISTANCE 
State and County—Liability of County for Medical Care 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A person receiving old age assistance from Hall 
County resides in Lancaster County and now re- 
quires medical and hospital care, Is Hall County 
or Lancaster County liable to furnish such care to 
the recipient? 


CONCLUSION: Hall County is liable, 


Medical and hospital care is as much a part of the “need” of a 
recipient of old age assistance as is food, clothing and shelter, and the 
county that is liable for the furnishing of the latter must furnish the 
former as well when it is a part of the “need” of the recipient. The 
county in which the recipient of assistance has established a legal settle- 
ment is liable for payment of old age assistance to such recipient, in- 
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cluding medical and hospital care, as provided in Section 68-228, R. R.S., 
1943, as amended by L. B. 544 of the 1953 Session of the Legislature. 
If, in the case you mention, Hall County is now paying the Old Age 
Assistance of this recipient, it must be assumed that the legal settle- 
ment of this recipient is in Hall County. Therefore, Hall County is 
liable for future medical and hospital care of such recipient as long 
as his legal settlement remains in Hall County. 


October 16, 1953 
BANKS AND BANKING 
Increase of Paid-in-Capital—Publication of Notice 


REQUESTED BY: C. R. Haines, Deputy Director, Department of 
Banking, State House, Lincoln, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Is publication of notice, as provided in Section 


8-157, R. R. S. Nebraska, 1943, required in cases 
where the paid-in-capital of a bank has been in- 
creased, if the authorized capital has been prop- 
erly advertised and the increase in paid-in capital 
does not increase the total amount of paid-in capital 
up to or beyond the full amount of capital stock 
authorized? 


CONCLUSION: Yes. The provisions of Section 8-157 apply to an 
increase or decrease in the paid-in capital of the 
bank rather than to an increase or decrease in the 
authorized capital stock of the bank. 


Section 8-157, R. R. S., 1943, provides as follows: 


“The capital stock may be increased or decreased in the 
manner following: The stockholders at any regular meeting or at 
any special meeting duly called for such purpose shall by vote of 
those owning two-thirds of the capital stock authorize the president 
or cashier to notify the Department of Banking of the proposed 
reduction or increase of capital, and a notice containing a statement 
of the amount of such proposed reduction or increase of capital 
shall be published for four weeks in some newspaper published 
and of general circulation in the county where such bank is located. 
Reduction of capital shall be discretionary with the department, 
but shall be denied if granting the same would reduce the capital 
below the requirements of Sections 8-101 to 8-1,109, or would 
impair the security of the depositors, No increase shall be author- 
ized until a statement sworn to by the president or cashier shall 
have been filed with the department that the proposed increase of 
capital has been paid in.” 


The answer to your question depends, of course, on the construction 
to be given to the language of Section 8-157 above quoted. In this, 
we must be guided by rules of statutory construction which have been 
adopted and followed by our Supreme Court. 


The fundamental principle of statutory construction is to ascertain 
the intent of the Legislature. Allen v. Tobin, 155 Neb. 212, 51 N. W. 
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2d 338; Knox County v. Perry, 142 Neb. 678, 7 N. W. 2d 475. Among 
the elements which may be considered in determining the legislative 
intent are the language of the act itself, a general consideration of the 
whole act with reference to the subject matter to which it applies, and 
a consideration of the objects or purposes sought to be achieved by 
the Legislature. Allen v. Tobin, 155 Neb. 212, 51 N. W. 2d 338; Krepcik 
v. Interstate Transit Lines, 153 Neb. 98, 43 N. W. 2d 609. 


Section 8-157 is loosely drawn. The first sentence says that 
the “capital stock’ may be increased or decreased in the following 
manner. The statute then goes on to say that when such action is 
authorized by a vote of those owning two-thirds of the capital stock 
the Department of Banking shall be notified of such proposed reduc- 
tion or increase of “capital” and a notice containing a statement of the 
amount of such proposed reduction or increase of “capital” shall be 
published, etc. 


However, the purpose of the statute is obviously to protect the 
public and particularly the depositors and creditors of the banks by 
requiring that the public be notified of any change in the capital struc- 
ture that might affect the right of those doing business with the bank. 
If it were merely a matter of amending the articles of incorporation of 
the bank to increase or decrease the amount of capital stock authorized 
to be issued, it would seem that the procedure set out in the general 
corporation laws for amendment of articles of incorporation would 
provide sufficient protection to the public. The statute, however, speaks 
of the “reduction or increase of capital’ which is quite different from 
an increase or reduction in the amount of “authorized capital stock”. 
The “capital” of a bank is ordinarily construed to be the subscribed, 
paid-up capital of the bank—an asset or resource of the bank. Child 
v. Ogden State Bank, 81 Utah 464, 20 P. 2d 599, 88 A. L. R. 1284. It is 
our opinion that the Legislature, in enacting Section 8-157, intended 
its provisions to apply to an increase or decrease in its paid-in capital 
rather than to its authorized capital stock, and that the construction 
placed upon the statute, as stated in your letter of inquiry, is correct. 


October 19, 1953 
HOSPITALS AND NURSING HOMES 


Basic Standards—Effect of Section 71-2017 as Amended by 
L. B. 587, Legislature of 1953 


REQUESTED BY: E. A. Rogers, M. D., MPH., Acting Director of 
Health, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Does Section 71-2017, R. R. S., 1948, as amended 


by L. B. 587, Legislature of 1953, eliminate all hos- 
pitals and institutions as defined in subsection (4) 
of Section 71-2002, R. R. S., 1943, from the re- 
quirements as to maintenance of basic standards 
and licensure? 


CONCLUSION: No. The purpose of the amendment is to limit the 
requirements as to maintenance of basic standards 
and licensure to those hospitals and institutions de- 
fined in Section 71-2018, R. R. S., 1943. 
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Section 71-2002, R. R. S., 1943, defines the term “Hospital” as 
follows: 


“ ‘Hospital’ includes public health centers and general, tuber- 
culosis, mental, chronic disease, and other types of hospitals, and 
related facilities, such as laboratories, out-patient departments, 
nurses’ home and training facilities, and central service facilities 
operated in connection with hospital, but does not include any hos- 
pital furnishing primarily domiciliary care.” 


The foregoing definition is for the purposes of the “State Hospital 
Survey and Construction Act”, Sections 71-2001 to 71-2016, inclusive, 
R. R. S., 1943. The purpose of this act, as expressed in Section 71-2003, 
R. R. S., 1943, is the establishment of a Division of Hospital Survey 
and Construction “for the purpose of (1) making an inventory of 
existing hospitals, surveying the need for construction of hospitals, and 
developing a program of hospital construction * * * * and (2) developing 
and administering a state plan for the construction of public and other 
nonprofit hospitals”, etc. 


Sections 71-2017 to 71-2030, inclusive, R. R. S., 1943, constitute an 
act “to provide for the development, establishment and enforcement 
of basic standards (1) for the care of persons in hospitals and other 
institutions which render nursing care * * * * and (2) for the construc- 
tion, maintenance and operation of such institutions which, in the light 
of existing knowledge, will insure safe and adequate care of such per- 
sons in such institutions.” 


The Hospital Survey and Construction Act and the Basic Standards 
Act were enacted as separate and distinct acts and have been so ad- 
ministered up to the present time. 


However, the 1953 Legislature, passed L. B. 587, which has amended 
Section 71-2017, R. R. S., 1943, of the Basic Standards Law, so that 
it now reads as follows: 


“The purpose of sections 71-2017 to 71-2030 is to provide for 
the development, establishment, and enforcement of basic standards 
(1) for the care of persons in hospitals and other institutions which 
render nursing care, including maternity homes and homes for aged 
or inform; Provided, hospitals and homes for children, aged or 
infirm as used in sections 71-2017 to 71-2030, shall not mean any 
hospital as defined in subsection (4) of section 71-2002, or any 
hospital or home owned or operated by a fraternal organization 
mentioned in section 21-608, and amendments thereof, except any 
such fraternal organization owning or operating such a hospital or 
home may be issued a license for such hospital or home upon its 
written application and upon its agreeing to comply with the pro- 
visions of sections 71-2017 to 21-2030,” etc. 


The underscored portion of the above quotation comprises the amend- 
ment which was added to section 71-2017 by the 1953 Legislature. 


You inquire if the effect of this amendment is to eliminate all hos- 
pitals defined in subsection (4) of section 71-2002 from the necessity of 
the maintenance of basic standards and licensure as heretofore required 
of them. 


In our opinion it does not. While the language of the amendment 
is certainly not the most felicitous which might have been employed, 
we believe that the legislative intent is clearly indicated that it in- 
tended by the amendment to limit the application of the requirements 
as to maintenance of basic standards and of licensing to those hospitals 
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and institutions defined in section 71-2018, and not to include in such 
requirements all of the numerous institutions mentioned in subsection 
(4) of section 71-2002. The amendment clearly was not intended to 
eliminate from the requirement of maintenance of basic standards and 
licensure all hospitals and institutions defined in subsection (4) of 
section 71-2002, as the effect of such construction would be to repeal 
the entire Basic Standards Act. Such a construction would render L. B. 
587 unconstitutional as an attempt to repeal a law by amendment with- 
out specifying the statutes repealed which would violate Section 14 
of Article III of the Constitution of Nebraska. 


October 20, 1953 
FIRE DEPARTMENT 


Governmental Immunity of Municipal Fire Department While Fighting 
Fire Outside Corporate Limits of the Municipality. 


REQUESTED BY: E. C. Iverson, State Fire Marshal, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Can a municipality extend its governmental im- 


munity beyond its corporation limits when it con- 
tracts to furnish rural fire protection to properties 
which are not exposing properties within the cor- 
poration limits? 


CONCLUSION: Yes, 


The rule is well established in Nebraska that a municipal cor- 
poration is not liable for the negligent acts of members of its fire 
department. Gillespie v. City of Lincoln, 35 Neb. 34, 52 N. W. 811; 
Thompson v. City of Albion, 115 Neb. 208, 212 N. W. 37; Greenwood 
v. City of Lincoln, 156 Neb. 142, 55 N. W. 2d 343. None of the cases 
found, however, deal with a situation arising as a result of the negli- 
gent acts of members of the fire department outside the corporate 
limits of the municipality. 


As a general rule a municipal corporation cannot, in the absence 
of legislative authority, exercise its governmental powers and func- 
tions beyond the territorial limits of the municipality. 62 C. J, S. 283, 
Municipal Corporations, sec. 141. Frequently municipal corporations 
are authorized by statute to own and conduct business and commer- 
cial enterprises and to enter into contracts which require municipal 
activities beyond the territorial limits of the municipality. In such 
cases the municipality is ordinarily regarded as acting in its proprietary 
capacity rather than in its governmental capacity. Greenwood v. City 
of Lincoln, 156 Neb. 142, 55 N. W. 2d 343; 62 C. J. S. 283, Municipal 
Corporations, sec. 141. 


However, our Supreme Court has held that, in furnishing pro- 
tection against fire, municipal corporations are agents of the state 
and are performing a governmental function. Greenwood v. City of 
Lincoln, 156 Neb. 142 (147), 55 N. W. 2d 348. The Legislature has by 
statute authorized municipal corporations to enter into contracts with 
rural fire protection districts to furnish fire protection to the members 
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of such district. Ordinarily, where a municipal corporation contracts 
to furnish a commodity or a service to persons outside the corporate 
limits of the municipality the municipality is engaged in a proprie- 
tary rather than in a governmental function, and it loses its immunity 
from liability as a governmental agency, However, in cases where the 
municipality, under contract authorized by statute, is engaged in fur- 
nishing fire protection outside the territorial limits of the municipality 
it is, in our opinion, operating as an agency of the state in the per- 
formance of a governmental function under the broad police powers 
of the state and, as such, does not lose its immunity from liability 
for the negligence of the members of its fire department. While this 
question cannot be answered positively until the Supreme Court has 
passed on this question, it is our opinion that the nature of the func- 
tion performed rather than the fact that it is performed under contract 
is the controlling fact, and that under the conditions set out in your 
inquiry the municipality retains its governmental immunity beyond 
the limits of the corporation. 


October 21, 1953 
REAL ESTATE BROKER AND SALESMEN 
License Requirements 


REQUESTED BY: William F. Swanson, Director, Real Estate Com- 
mission, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTIONS: 1. Whether agents of a duly authorized Illinois 


brokerage company, not licensed as real estate 
broker or salesman in Nebraska, can solicit ap- 
plications from sellers of going business concerns 
in Nebraska to list their property for sale with 
and to have certain promotional services performed 
by the Illinois company, upon that company’s ac- 
ceptance of the application in Illinois, without tak- 
ing out the license prescribed by the laws of Ne- 
braska for real estate broker or salesman? 

2. Whether the Illinois company, under the above 
facts, must be licensed as a real estate broker? 


CONCLUSIONS: 1. No. 
2. Yes. 


The (blank) Brokerage Corporation, hereinafter called “the com- 
pany”, is an Illinois corporation. The officers of the corporation, who 
engage in the brokerage business, are licensed real estate brokers in 
Illinois, which authorizes the company, under the law of that state, to 
operate both as a business and real estate broker. Agents of the com- 
pany solicit applications for listing with it and for its purported ad- 
vertising services, These agents, soliciting prospective sellers of going 
business concerns in Nebraska, are not licensed real estate brokers 
or salesmen under the laws of the State of Nebraska. When an agent 
secures an applicant for the company’s services, the application is sent 
to Illinois where it is either accepted or rejected. If accepted, the 
company agrees to advertise in a publication allegedly distributed 
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throughout the forty-eight states, and also to advertise in metropoli- 
tan newspapers and through the medium of radio. It is further alleged 
that the soliciting agents have nothing to do with the promotional 
services rendered after the acceptance of an application. If the com- 
pany finds a purchaser outside of the State of Illinois, it is said that 
the sale is consummated only with the assistance of a licensed at- 
torney or real estate broker, The avowed purpose of the company is 
to assist a seller to locate a purchaser for his business, with the de- 
sired result that a sale will be consummated, 


Consideration of the case of Andersen vy. Johnson, (Utah), 160 P. 
2d 725, 167 A. L. R. 768, became necessary since that case presented 
a question very similar to the present one and involved statutes of 
Utah very much like those existing in Nebraska. In that case, de- 
fendant was a licensed real estate broker in the State of Utah. De- 
fendant entered into an oral contract with plaintiff to assist in ob- 
taining listings of suitable real estate for sale in northern Utah. Plain- 
tiff was to receive one-third of the commission for any listing ob- 
tained by him that resulted in a sale by the defendant. Plaintiff was 
not licensed in Utah as either a real estate broker or as a salesman. 
The action was one to recover one-third of a commission on a sale 
of land. Defendant demurred generally and the trial court dismissed 
the complaint. The Utah Supreme Court reversed and remanded the 
cause. 


The Utah statutes defined real estate broker, insofar as material, 
as follows: 


“The term, ‘real estate broker’ within the meaning of this 
chapter shall include all persons . . . who for another and for a 
fee, commission or other valuable consideration, or who with the 
intention or in the expectation or upon the promise of receiving 
or collecting a fee, commission or other valuable consideration, 
sells, . . . or lists or offers or attempts or agrees to list, ... or 
assists or directs in the procuring of prospects or the negotiation 
or closing of any transaction which does or is calculated to result 
in the sale, exchange, leasing or renting of any real estate .. .” 
(Section 8-2-2). 


Real estate salesman is there defined as follows: 7 


“The term ‘real estate salesman’ shall mean and include any 
person employed or engaged by or on behalf of a licensed real 
estate broker to do or to deal in any act or transaction set out 
or comprehended by the definition of a real estate broker in 
section 8-2-2 for compensation or otherwise.”’ (Section 8-2-3). 


The court held that the plaintiffs’ acts did not fall within the purview 
of the portion of section 8-2-2 which provides “. . . or lists or offers 
or attempts or agrees to list . . .’ The court then continued: 


“The second part of the statute calls for more careful con- 
sideration, Do the words and terms ‘or assists or directs in the 
procuring of prospects’ apply to appellant? Does the following 
include the acts of the appellant: ‘or assists or directs ... the 
negotiation or closing of any transaction which does or is cal- 
culated to result in the sale, exchange, leasing or renting of any 
real estate’? While these terms are very broad and inclusive, we 
think they do not. The primary purpose of real estate business 
is to sell real estate or its use and from such transactions receive 
a fee or commission. While it is necessary to secure listings, the 
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term ‘real estate prospect’ refers to one interested in the purchase 
of realty or in obtaining a lease of its use and does not refer to 
one from whom you might secure a listing. 


“Had the legislature intended to prohibit one from assisting 
a real estate broker to secure listings, it could have done so with- 
out difficulty. If we should stretch the meaning of the statute 
where it uses the words ‘or assists . .. the negotiation .. . of any 
transaction . . . calculated to result in the sale, exchange, leasing 
or renting of any real estate’ to include the plaintiff as a real 
estate salesman, it would be just as feasible to include the ab- 
stractor who prepared an abstract of the property or the stenog- 
rapher who typed the contract of sale or the deed or lease used 
in the transaction.” (Emphasis added) 


Section 81-867, R. R. S. Nebraska, defining real estate brokers 
is identical in material detail to the language contained in the Utah 
statute, section 8-2-2. Both were undoubtedly adopted from a sug- 
gested act prepared for the National Association of License Law Of- 
ficials in 1941. 


Section 81-868, R. R. S. Nebraska, provides: 


“The term ‘real estate salesman’ shall include any person 
who, for a salary, commission or compensation of any kind, is 
employed, either directly, indirectly, regularly or occasionally, by 
any real estate broker to sell, purchase or negotiate for the sale, 


” 


purchase, exchange or renting of any real estate... .”. 
Section 81-872, R. R. S. Nebraska, is as follows: 


“A single act performed, for a commission or compensation 
of any kind, in the buying, selling, exchanging, leasing or renting 
of real estate or in negotiating therefor for others, except as here- 
inafter specified, shall constitute the person, performing any such 
acts, a real estate broker or real estate salesman, . . . (here lists 
specific persons acting in specific capacities as being excepted).” 


We cannot agree with the holding of the Utah court as an in- 
terpretation of the Nebraska statute defining “real estate broker”. It 
is our opinion that the language of section 81-867, defining “real estate 
broker’, clearly covers the acts of the agents of the Illinois company 
in question here and constitutes their acts those reserved by the laws 
of this state to one who obtains the proper license. Specifically, we 
feel that the words, “or assists or directs in the procuring of prospects 
or the negotiation or closing of any transaction which does or is calcu- 
lated to result in the sale, exchange, leasing or renting of any real 
estate. . . .”, constitute the agents in question as acting in the capacity 
reserved to “real estate brokers’. The Utah court, referring to the 
first part of the above quotation, stated that the term “real estate 
prospect” refers to one interested in the purchase of realty... . It 
is especially with this statement that we cannot agree. It is just as 
much a part of a real estate broker’s every day business to negotiate 
with persons interested in selling as with those interested in purchas- 
ing. Commissions are earned from one of these forms every bit as 
much as they are from the other, The very meaning of broker is, 
broadly, one who acts as middleman between buyer and seller and 
he may be acting on the behalf of either at any given time. Therefore, 
to conclude that the word “prospect” refers only to one interested in 
purchasing real estate, and not to one interested in selling real estate, 
simply does not accord with the every day facts. As a result, the 


—259— 


portion of the Nebraska statute that provides that whoever “. . . assists 

. in the procuring of prospects . . . which does or is calculated to 
result in the sale, . . . of any real estate . . . ” is included in the defi- 
nition of “real estate broker”, plainly covers the acts of the agents of 
the Illinois company involved here and requires that they procure 
a real estate brokers license. We believe further that the above inter- 
pretation is fully in accord with the avowed purpose of the real estate 
licensing laws to protect the public. To go one step further, we are 
of the opinion that the acts of the agents of the Illinois company are 
one requiring a licensed real estate broker because of the second por- 
tion of the above quoted and emphasized portion of section 81-867, 


namely, that whoever, “. .. assists...in... the negotiation... of 
any transaction which does or is calculated to result in the sale. . . 
of any real estate .. .”. The transaction in this case is the procuring 


of an application from the prospective Nebraska seller to list with the 
Illinois company and to benefit from its services, Such applications 
are procured from the prospective seller because, in his business judg- 
ment, he feels that such services will result in a sale of his property. 
They are the first step in the transaction which is intended to result 
in a sale of the property. 


It has been suggested that the fact that there is no contract in 
existence until an application is accepted at the company’s office in 
Illinois is material since, under the decisions, the law of the situs of 
the contract controls. It is further said that the mere solicitation of 
applications in Nebraska does not constitute doing business in the 
state or, if it does, that it is purely interstate business, In the view 
that we take, it is immaterial whether the eventual contract is an 
Illinois contract or a Nebraska contract and also whether or not the 
soliciting of applications constitutes doing business in Nebraska. The 
sole question is whether the acts that are performed in Nebraska in 
soliciting applications fall within the purview of the Nebraska real 
estate licensing laws. Nebraska has full power to regulate the licensing 
of persons, acting within its definition of a real estate broker or sales- 
man, under the police power reserved to the states for the protection 
of its citizens, and no question of interference with interstate commerce 
is involved. 


We could be content to rest the question on the foregoing discus- 
sion, but it should be pointed out that Nebraska has added another 
section to its licensing law, one that was not on the statutes of Utah 
at the time of the Andersen decision. Section 81-872, supra, leaves no 
doubt that the acts of the agents of the Illinois company are covered 
by the licensing laws of the State of Nebraska. It provides that a 
single act performed in the selling or in negotiating therefor for others, 
except as therein provided, shall constitute the person performing any 
of such acts, a real estate broker or real estate salesman. There then 
follows a list of specific persons acting in specific capacities as being 
excepted. The type of acts involved in the present instance are not 
even inferentially mentioned. We are of the opinion that soliciting 
applications for the Illinois company’s listing and services, which is 
intended to result in a sale of such property, constitutes negotiating 
in the selling of property for others within the meaning of that section. 
Since all acts not specifically included as exceptions within that sec- 
tion, are specifically excluded, it follows that the acts in question here 
fre specifically excluded as exceptions and the agents must procure 
icenses. 


We are of the opinion that the Illinois company also must procure 
a Nebraska brokerage license, under the reasoning incorporated in the 
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foregoing part of this opinion and under the provisions of section 
81-871, R. R. S, Nebraska, which is as follows: 


“Every member or officer of each partnership, association 
or corporation, who actively participates in the real estate broker- 
age business of such partnership, association or corporation, shall 
obtain a license as a real estate broker and every employee, who 
acts as a salesman for such partnership, association or corpora- 
tion, shall hold a license as a real estate salesman.” 


October 22, 1953 
MILK 


Right of County Health Department to Promulgate Regulations 
Respecting the Processing and Sale of Milk Products 


REQUESTED BY: Robert M. Harris, Deputy County Attorney, Gering, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. Can a County Public Health Department, duly 


organized under the provisions of Sections 71-1626 
to 71-1636, R. R. S. 1943, promulgate regulations 
relative to the processing and sale of all forms of 
milk and milk products in the county, including 
the prohibition of the sale of raw milk, and pro- 
vide for punishment by fine or imprisonment for 
violations of such regulations? 


2. Does the County Health Department, under the 
provisions of Section 71-1635, succeed to the power 
of a municipality to pass ordinances regulating 
matters of public health? 


CONCLUSIONS: 1. No, 
2. No. 


Sections 71-1626 to 71-1636, inclusive, R. R. S. 1943, as amended 
by L. B, 430 and L. B. 577, of the 1953 Legislature, provide for estab- 
lishment and maintenance of county and district health departments 
and procedure for their establishment, and define the duties and 
powers of such health departments. These health departments are 
purely creatures of statute and derive all their powers and authority 
from the statutes. Among the duties imposed by law on such local 
health departments is the duty to “(7) enforce and observe the rules 
and regulations and orders of the Department of Health and all laws 
of the State of Nebraska pertaining to the preservation of health, 
except as otherwise provided in sections 71-1626 to 71-1636;” etc. 
See Section 71-1631 as amended by L. B. 430, session of 1953. I do 
not find any statutory authority granting to county and district health 
departments power to promulgate rules and regulations of their own, 
and there is certainly no authority vested in such local health depart- 
ments to provide punishment by fine or imprisonment for violation 
of their rules and regulations. The defining of crimes and providing 
punishment therefor is exclusively a function of the Legislature, and 
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the Legislature itself cannot delegate such power to another govern- 
mental agency. 16 C. J. S. 400, Constitutional Law, sec. 140(2); Smith- 
berger v. Banning, 129 Neb. 651, 262 N. W. 492. 


Undoubtedly the Legislature has authority to vest in boards and 
administrative agencies the power to promulgate rules and regula- 
tions, and the Legislature may even provide that the violation of 
such rules shall constitute a criminal offense, and may provide penal- 
ties for such violations, but it cannot delegate to another governmental 
agency the power to create and define crimes and prescribe punish- 
ments for them, No state agency or branch of the government other 
than the Legislature itself may exercise such power. However, in the 
case of county and district public health departments even the power 
to promulgate rules and regulations has been denied, Such departments 
may only enforce regulations and orders adopted by the State Depart- 
ment of Health, 


You also inquire if, in our opinion, the provisions of Section 
71-1635, R. R. S, 1948, cause the county health department, when duly 
organized, to succeed to the power of a municipality to pass ordinances 
regulating matters of public health. 


Section 71-1635, R. R. S. 1943, provides: 


“When the county board of any county or counties creates a 
health department as provided by sections 71-1626 to 71-1636, 
every other local, municipal or county public health agency or 
department, except established city or county hospitals shall be 
abolished, and said county or district health department shall be 
given full control over all health matters in the county or coun- 
ties, including all municipalities therein in conformity with the 
rules, regulations and policies of the State of Nebraska Depart- 
ment of Health.” 


The statute above quoted clearly provides that when a county or 
district creates a health department under authority of the statutes 
mentioned, all other municipal or county health agencies shall be 
abolished except established city or county hospitals. However, we 
do not construe this statute as thereby depriving cities within the 
county of the power of adopting ordinances pertaining to health mat- 
ters, provided such ordinances do not conflict with any state law or 
with any rule or regulation of the State Department of Health. 


October 23, 1953 
SCHOOLS 


Use of Public School Bus to Furnish Transportation to a Private or 
Parochial School 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTIONS: 1, Can a public school district that operates 


school buses for the purpose of transporting pupils 
to and from a public school also transport pupils 
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to and from a parochial or private school located 
in that same district? 


2. Can such a public school district transport 
pupils to and from a parochial or private school if 
the district is reimbursed for such transportation? 


CONCLUSIONS: 1. No, 
2. No. 


Section 11, Article VII, of the Constitution of Nebraska, provides, 
in part, as follows: 


«“* * ® Neither the state Legislature nor any county, city or 
other public corporation, shall ever make any appropriation from 
any public fund, or grant any public land in aid of any sectarian 
or denomination school or college, or any educational institution 
which is not exclusively owned and controlled by the state or a 
governmental subdivision thereof. * * *.” 


It has been held in the cases of Judd v. Board of Education, 278 
N. Y. 200, 211, 15 N, E. 2d 576, 582, 118 A. L. R. 789, and Mitchell v. 
Consolidated School District, 17 Wash, 2d 71, 135 p. 2d 79, 146 A. L. R. 
612, that the furnishing of transportation to the private or parochial 
school out of public money is in aid or support of such a school. The 
conclusion must be, therefore, in view of the above cited constitutional 
provision, that a public school but cannot be used to transport pupils 
to and from a parochial or private school. Also see, Report of Attorney 
General, 1949-1950, pages 770-771. 


Nor can a public school district furnish such transportation even 
if it is reimbursed. Our Supreme Court has held that a school district 
is a creature of statute possessing no powers whatever beyond those 
given by the Legislature, and is unable to contract, ad libitum, as indi- 
viduals may do, but only respecting objects, and to the extent, the law 
permits, Fulk v. School District, 155 Neb. 630, 53 N. W. 2d 56; School 
District of Omaha v. Adams, 151 Neb. 741, 39 N. W. 2d 550; American 
Surety Co. v. School District, 117 Neb, 6, 219 N. W. 583. The Legisla- 
ture has not granted any power to a school district to contract to fur- 
nish transportation to pupils attending a parochial or private school, 
nor may any such power or authority be implied. 


October 13, 1953 
SCHOOLS 
Determination of Length of Kindergarten Sessions 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Does the Superintendent of Public Instruction have 


the authority to require that kindergarten be held 
on each day of the school year? 


CONCLUSION: No, 
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As a transportation convenience to parents, some school districts 
desire to hold kindergarten all day on Monday, Wednesday, and Fri- 
day, or all day long each day of the last half of the school year. The 
Office of Superintendent of Public Instruction, believing that chil- 
dren should develop regular habits, and that children absorb more 
education if it is given to them gradually, has required that kinder- 
garten be held either a half day or a full day on each day of the entire 
school year. 


The Nebraska statutes nowhere specifically designate any required 
length for kindergarten sessions. Nor do the statutes state specifically 
who should determine the schedule for kindergarten schooling. The 
answer to your inquiry, therefore, must come from the following 
statute: 


“The district school boards and boards of education shall have 
the general care and upkeep of the schools, shall provide the neces- 
sary supplies and equipment, and except as herein otherwise pro- 
vided, shall have the power to cause pupils to be taught in such 
branches and classified in such grades or departments as may 
seem best adapted to a course of study which the school board or 
board of education shall establish with the consent and advice of 
the Superintendent of Public Instruction. In school districts of the 
first and second classes, the school boards shall classify the pupils 
according to a course of study provided by the Superintendent 
of Public Instruction, Each school board and board of education 
in this state shall make provisions for pupils that may enter at 
any time during the school year. It shall cause to be kept, in a 
book provided for such purpose, a record of the advancement of 
all pupils in each branch of study. It shall make such rules and 
regulations as it may think necessary for the government and 
health of the pupils, and devise such means as may seem best to 
secure the regular attendance and progress of children at school.” 
(Sec. 79-443, R. R. S. 1943) 


The above act provides that county school boards can determine 
a course of study for its students only with the advice and consent 
of the Superintendent of Public Instruction. It also provides, however, 
that the school board alone can “make such rules and regulations as 
it may think necessary for the government and health of the pupils, 
and devise such means as may seem best to secure the regular attend- 
ance and progress of children at school.” 


Does the regulation of the time when kindergarten students should 
take their training constitute a part of the “course of study” so as to 
require the consent of the Superintendent of Public Instruction? We 
are inclined to think the Legislature did not have this in mind when 
they enacted this statute. What they did have in mind is seen from 
the early language of the act. In 1919, when the Legislature first pro- 
vided that the “course of study” must have the consent of the Super- 
intendent of Public Instruction, they set out more specifically what 
should be included in “course of study.” That statute (Laws 1919, p. 
339) said as follows: 


“The district school boards shall have the general care of the 
schools and shall have the power to cause pupils to be taught in 
such branches and classified in such grades or departments as may 
seem best adapted to a course of study which the school board of 
any county shall establish with the consent and advice of the state 
superintendent. This course of study shall apply only to rural 
schools and shall include all subjects now required for a second 
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grade certificate viz; agriculture, bookkeeping, civics, drawing, 
arithmetic, English composition, geography, grammar, history, 
mental arithmetic, orthography, penmanship, physiology, reading 


The Legislature seems to have indicated that by “courses of study” 
they refer specifically to the school curriculum—the subjects that should 
be taught in the schools. 


That the specific subjects set out in the above act were later elim- 
inated from the statute, we deem to have no significance so far as 
altering the meaning of the language “course of study.” The Legisla- 
ture was no doubt eliminating what they considered to be superfluous 
language, or language which because of the progress in education would 
seem to need constant change. Our general notion of what is meant 
by “course of study”, plus the above discussed indication of what the 
legislature meant by the use of this language, inclines us to feel that 
the legislature intended that it apply specifically to the subject matter 
to be taught in the schools, and with regard to this they intended that 
the Superintendent of Public Instruction be consulted and give his 
consent to whatever curriculum they might suggest before it could be 
officially authorized, We do feel, however, that the matter of when 
these subjects should be taught comes within the statutory language 
requiring the advice and consent of the Superintendent of Public In- 
struction. 


More likely this type of regulation comes within the language con- 
tained in the last sentence of the statute: “It (the school board) shall 
make such rules and regulations as it may think necessary for the 
government and health of the pupils, and devise such means as may 
seem best to secure the regular attendance and progress of children at 
school.” 


The case of State ex rel. Shineman v. Board of Education, 42 N. W. 
2d 168, 152 Neb. 644, held that the school board could determine 
whether or not kindergarten would be held. We appreciate that this 
case does not represent a situation where there was a difference of 
opinion between the school district and the state superintendent (they 
were in agreement), and, therefore, it can have only a limited applica- 
tion. The language of that decision, however, contains the following: 
“unless otherwise provided in the act, the determination of whether or 
not there shall be a kindergarten or beginner grade in the respondent 
school is to be determined by the board of education.” 


Other statutes involving regulations similar to the one here in- 
volved indicate a legislative desire, generally, to rest these decisions 
with the district school board, Section 79-449, R. R. S. 1943, allows 
the district school board to order the suspension or expulsion of a stu- 
dent. Section 79-469, R. R. S. 1943, authorizes the district school board 
to close any school where more than one school is maintained in the 
district. And Section 79-312, R. R. S. 1943, authorizes the County 
Superintendent to “enforce compulsory attendance laws and consult 
with the teachers and school boards to secure general and regular 
attendance of the children of his county at the public schools.” 


In view of these considerations we would advise that the determin- 
ation of what days kindergarten should be held is for the district 
school board. We submit, however, that this determination cannot be 
arbitrary or discriminatory, nor can it alter the requirements set out 
by the State Superintendent with regard to what subjects shall be 
taught and how much time shall be spent on kindergarten schooling. 
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October 26, 1953 
FIRE PROTECTION DISTRICTS (RURAL) 


District Organized in Two or More Counties—Bond of Secretary- 
Treasurer—Where Filed 


REQUESTED BY: Frederick H. Wagener, Lancaster County Attor- 
ney, Court House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. Where a Rural Fire Protection District is or- 


ganized in two or more counties must the secre- 
tary-treasurer of the district file a separate bond 
with the county clerk of each county, and if not, 
where should he file his bond? 


2. May the county treasurer of one county trans- 
fer funds of the district to the county treasurer of 
another county? 


CONCLUSIONS: 1. The secretary-treasurer of the district is re- 
quired to file but one bond, and such bond is to 
be filed in the office of the county clerk of the 
county wherein the largest number of petitioners 
on the original petition shall have signed. 


2. Yes, Funds collected by taxation for the dis- 
trict should be transferred to the county treasurer 
of the county wherein the largest number of peti- 
tioners on the original petition shall have signed. 


Section 2 of L. B. 168 enacted by the 1953 Legislative Session pro- 
vides that the secretary-treasurer of each Rural Fire Protection Dis- 
trict shall, within ten days after the election, execute to the county and 
file with the county clerk a bond of not less than two thousand dollars, 
etc. This statute goes on to provide: “If the district is located in two 
or more counties, such bond shall be filed in the office of the county 
clerk of the county wherein the largest-number of petitioners, on the 
original petition, shall have signed.” This provision by its express 
terms requires that your first question be answered in the negative. 


The answer to your second question is not so obvious. The act 
relating to Rural Fire Protection Districts contemplates throughout that 
the same district may include territory in two or more counties. It 
also appears to contemplate that, in cases where the district does in- 
clude territory in two or more counties, the county in which the largest 
number of petitioners shall reside shall be regarded as the “home” 
county of such district. In this regard note the provisions of Sections 
35-503, 35-504, 35-505, and 35-509. Also in this connection, we think 
the provision of Section 2, L. B, 168, above quoted, is significant. We 
think that it was the intention of the Legislature that a Rural Fire 
Protection District organized in two or more counties should deal with 
the county officials of a single county as far as was feasible and that 
such county should be the county in which the largest number of the 
original petitioners for the creation of the district resided. 


Section 35-509, R. R. S. 1943, as amended by Section 54 of L. B. 
577, enacted by the 1953 Legislature, provides for the collection and 
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disposition of taxes for the maintenance of Rural Fire Protection Dis- 
tricts. The statute provides in part: 


“x & % & Said tax shall be (1) collected as other taxes are col- 
lected in the county, (2) deposited with the county treasurer, and 
(3) placed to the credit of the rural fire protection district so 
authorizing the same,” etc. (Emphasis supplied.) 


The law contains no express provision for the transfer of funds thus 
collected from one county treasurer to another. Nevertheless, it is 
clear that the Legislature intended that the district should be protected 
against loss of such funds when it required the secretary-treasurer to 
give bond. By providing that the bond should be filed only in the office 
of the county clerk of the county where the largest number of petition- 
ers resided, the Legislature implied, as it seems to us, that the funds 
of the district were to be deposited with the county treasurer of that 
county, and that the county treasurer of such county is the “county 
treasurer” contemplated in the provision of Section 35-509 above 
quoted. We conclude, therefore, that, while there is no express statu- 
tory provision to that effect, the necessary implication of the act is that 
the taxes collected for the district in those counties not having the 
largest number of resident petitioners should be transferred by the 
county treasurers of such counties to the county treasurer of the county 
having the largest number of resident petitioners so that the entire 
fund shall be credited to the district by one county treasurer and shall 
be protected by one bond of the secretary-treasurer of the district, 


October 27, 1953 


ASSISTANCE 
Relatives of Recipient—“Sufficient Ability” to Support Indigent 
Person 

REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General, 

QUESTION: What is the meaning of the term “sufficient ability” 
as used in Sections 68-101, 68-202 and 68-214, 
R. R. S. 1943? 


CONCLUSION: The term “sufficient ability” as used in the statutes 
mentioned, is incapable of exact definition. 
Whether or not a person is of “sufficient ability” 
to support his indigent relative or relatives is 
question of fact to be determined by the county 
assistance committee after consideration of the 
facts and circumstances of each case, subject to 
review by the Board of Control. In general it may 
be said that a person is of “sufficient ability’ 
where he has means more than sufficient to supply 
his own reasonable needs. 


Section 68-101 R. R. S, 1948, as amended by L. B. 542 enacted by 
the 1953 Legislative session provides that a poor person unable to earn 
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a livelihood shall be supported by certain designated relatives if they 
be “of sufficient ability”, Section 68-202, R. R. S. 1943, as amended 
by L. B. 586 enacted by the 1953 legislative session, provides the con- 
ditions required to make one eligible to receive old age assistance and 
requires, among other things, that he “has no parent or child who, by 
the payment of cash or its equivalent, can support the applicant”. Sec- 
tion 68-214, R. R. S. 1943, provides for the reimbursement for assist- 
ance paid to a recipient from the parent or child of such recipient if 
they are “of sufficient ability”. You request us to define the term 
“sufficient ability” as it is used in these statutes. 


It is impossible to define the term “sufficient ability” in any but 
the most general terms if the definition is to be applicable to all cases 
which might arise. Whether or not a person is of sufficient ability to 
support an indigent relative is a question of fact depending entirely 
on the circumstances surrounding each individual case. 


In in re Diele’s Estate, 61 N. Y. S. 2d 397, 187 Misc. 196, the New 
York court held that a person has “sufficient ability” within the mean- 
ing of a statute requiring relatives having sufficient ability to support 
kin, where such person has sufficient for his own needs and has 
something over and above. In determining whether a person is of 
sufficient ability to support his indigent relatives the attendant cirecum- 
stances must be considered in each case, Commonwealth ex rel. 
Schoenfeldt v. Schoenfeldt, 149 Pa. Super. 455, 27 A. 2d 472; Common- 
wealth v. Henderson, 143 Pa. Super. 347; 17 A 2d 692; Chapin v. Mc- 
Curdy, 196 Mass. 63, 81 N. E. 652. 


Ordinarily the determination of the sufficient ability of a person 
to support his indigent relatives must be left to the sound judgment 
and discretion of the county assistance board. 


October 31, 1953 
NORFOLK SANITARY DISTRICT BONDS 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thorne, Assistant Attorney General. 


QUESTION: If said bonds were registered and negotiated, 
would they be held to be a valid obligation of the 
Sanitary District if an attack were made upon their 
validity? 


CONCLUSION: Yes, 


You state that bonds of the Sanitary District of Norfolk, Nebraska, 
were filed in your office for registration; that the bonds were issued, 
and that they were signed by Chairman G. W. McGee, Albert Lueders 
as Vice-Chairman, and A. W. Moldenhauer as Secretary. Said bonds 
were dated the 1st day of April, 1953; being bonds No. 1 to 38 inclusive 
with interest coupons attached. They are payable the Ist day of April, 
1958, interest payable semi-annually at the rate of two per cent. 
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You further point out that the bid of Wachob-Bender Corporation, 
the firm negotiating the bonds, was entered into by contract on the 
27th day of February, 1953. Said bonds have now been submitted to 
your office for registration. 


It is our conclusion that, if the bonds were registered and nego- 
tiated and an attack was made upon their validity, the courts would 
hold them to be a valid obligation of the Norfolk Sanitary District and 
would enforce payment thereof. 


We have reached this conclusion after a thorough study of the 
applicable sections of the Nebraska Law concerning the issuance of 
Internal Improvements Bonds and the various sections of the pertinent 
sanitary district statutes. 


October 30, 1953 
INTOXICATING LIQUORS 
Employment of Minors 
REQUESTED BY: Nebraska Liquor Control Commission, 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General, 
QUESTION: Does the selling and handling of intoxicating liquor 


by minors constitute possession by such minors? 
CONCLUSION: No. 


We interpret your question as an inquiry as to whether or not 
employment of minors in licensed establishments, and the resulting 
handling and selling of alcoholic liquors by them, constitutes such 
possession by minors as is prohibited by Section 53-180.02, R. S. 1943, 
as amended in 1951, which provides in part as follows: 


“No minor may have in his possession alcoholic liquor in any 
tavern or in any public place .. .” 


The answer to this question depends on the meaning to be given 
to the word “possession.” The word has been commonly defined as 
“an act, fact, or condition of a person having such control of property 
that he may legally enjoy it to the exclusion of all others having no 
better right than himself” or as that “which anyone occupies, owns, or 
controls.” Webster’s New International Dictionary, 2nd Edition. 


The general definition of ‘“‘possession” as it applies to liquor 
means to have the actual dominion, control, care and management 
of the liquor involved. 48 CJS 352, Swartz v. State, 212 NW 664. Toney 
v. U. S., 67 Fed. 2nd 573, State v. West, 49 S W 2nd 274. Higgins v. 
State, 177 S W 2nd 269. Alston v. State, 226 S W 2nd 443. Murphy v. 
U. S., 18 Fed. 2nd 509. 


It has also been stated that possession entails two essentials, first, 
a mental attitude with intent to possess and to appropriate to oneself, 
and second, the effective realization of this attitude. State v. Colson, 
4 P 2nd 414. Some courts have extended the definition to mean the 
exercise of such power over a thing as attaches to lawful ownership. 
See U. S. v. Hodorowicz, 105 Fed. 2nd 218. 
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In prosecutions for unlawful possession of alcoholic liquor it is 
generally conceded that a fleeting or passing control is not unlawful, 
but the possession must be substantial. Fox v. Commonwealth, 43 
SW 2nd 52. Anderson v. State, 96 So. 163. Bookbinder v. U. S. 28 
Fed. 790. 


It should also be noted that the courts have recognized a differ- 
ence between mere physical possession and legal possession, Thompson 
v. Missouri K & T Ry Co. of Texas, 126 SW 257. 


In people v. Brenneauer, 166 N. Y. S. 801, it was specifically held 
that, although an employee had the care and custody of certain blue- 
prints, the “possession” was in the employer, and where the employee 
took the documents and converted them to his own use, he was guilty 
of the crime of larceny. The Court likened the situation to a clerk in 
a store who has access to articles on the shelf, to the cash register, 
and to other property which it is his duty to sell. This, of course, is 
also analagous to the situation of the minor who handles and sells 
alcoholic liquor. 


We must conclude that ‘‘possession” as contained in the Liquor 
Control Act, and as commonly used and legally defined, does not in- 
clude that passing and fleeting control which a minor exercises while 
employed in a licensed establishment. 


November 4, 1953 
HIGHWAYS 
Meetings of State Highway Commission 


REQUESTED BY: Hon. Robert B. Crosby, Governor of the State of 
Nebraska, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L, Overcash, Assistant Attorney General. 
QUESTION: Does Section 8 of L. B. 4, creating a State High- 


way Commission and requiring all meetings to be 
“open to the public” permit the Commission to 
engage in private or executive sessions, provided, 
no formal action is taken at such meetings? 


CONCLUSION: No. Where the Commission is convened in accord- 
ance with the statute for a “regular or special” 
meeting or session, the meeting must be open to 
the public. There can be no “executive” sessions 
of this Commission, 


Section 8 of L. B. 4 reads as follows 


“Regular meetings of the State Highway Commission shall be 
held monthly. Special meetings may be held upon call of the 
chairman, or pursuant to a call signed by three other members, 
of which the chairman shall have three days written notice. All 
regular meetings shall be held in suitable offices to be provided 
in the State Capitol. Four members of the commission shall con- 
stitute a quorum for the transaction of business. Every act of a 
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majority of the members of the commission shall be deemed to 
be the act of the commission. All meetings shall be open to the 
public. The minutes of the meetings shall show the action of the 
commission on matters presented. The minutes shall be open to 
public inspection.’’ (Emphasis added) 


The next section specifies the business to be transacted at each 
“regular” meeting. 


It will be observed that this statute provides for two kinds of 
official meetings of this commission, one a “regular” meeting and the 
other a “special” meeting, The procedure to be followed is outlined 
in the statute and the requirement as to “open” “meetings” would 
appear to encompass those official sessions held pursuant to this section 
of the statute. 


As an adjective, the term “open” has quite often been given its 
ordinary dictionary meaning by the courts. The cases are reviewed in 
67 C. J. S. p. 500, where the term is said to denote “free to be entered, 


visited, or used * * * public; not secret or secretive * * * plain and 
aboveboard”, 


In City of Lexington v. Davis (KY) 221 S. W. (2) 659, a meeting 
of the City Council was adjourned to the bedside of the Mayor who 
was ill and official business was there transacted. The statute involved 
provided: (p. 661) 


“All meetings shall be public.” 
The court held that the official action taken was void, saying: 


“The provision circumscribes the Commissioners and grants to 
the public a right because the public is, or should be, interested in 
what takes place at these meetings.” 


“There was no concealed activity nor anything done indica- 
tive of unbrage. But a public meeting presupposes the right of the 
public freely to attend such meetings with the concurrent right 
freely to express any approval or disapproval of any action or 
course about to be taken. Anything which tends to “cabin, crib 
or confine” the public in this respect would be destructive of the 
right expressly provided in KRS 89.550 above.” (p. 661) 


The noun “meeting” has been interpreted as referring to an 
“assemblage” or coming together of a number of people “having a 
common duty or function * * for a legal purpose.” 57 CJS p. 1044. 


Whether conferences of a portion of the members of a Board or 
Commission constitute a “meeting” of such group was involved in 
Gallagher v. Unemployment Compensation Board (Penn) 24 A (2) 627. 
The court said: 


“It is too plain for argument that a conference of two mem- 
bers of a board held without call or notice to the third member, 
who was at all times in the building and available for duty as a 
member of the board, is not a meeting of the board within the 
meaning of the Act.” 


“Tt furnishes no warrant to support a ruling that two members 
of the Liquor Control Board, at an informal conference by them, 
of which the third member was given no notice, could legally 
grant or revoke a liquor license.” (P. 629) 
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There is a clear line of demarcation between the individual action 
of commission members and their actions as an official body. This is 
discussed in 39 C. J, S. 1106 regarding highway commissions, 


“Ordinarily, under the various statutes, highway boards and 
commissions must act officially to bind the territory which they 
represent, and the rule is that they must act as a body and not 
separately. Accordingly, a highway board or commission can act 
officially only in a convened session with the members or a quorum 
thereof present. Conversations of individual members wherein a 
majority of the members agree to a project, without a formal 
meeting of the board or notice given to absent members do not 
constitute a valid contract entered into by the board.” 


The board must be convened as an official board in order to act 
officially. Mundy Paving Co. v. Delaware County (Pa) 149 At. 171; 
Nason v. Poor Directors (Pa) 17 At. 616. 


November 3, 1953 
SCHOOLS AND SCHOOL DISTRICTS 
Liability for Injury of School cna oe to Assist Children Across 
ee! 


REQUESTED BY: Mr. F. B. Decker, State Superintendent of Public 
Instruction, State Capitol, Lincoln 9, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Where public school children are stationed at 
school crossings for the purpose of assisting other 
children to cross the street safely and are injured 
in the course of this activity, is there any liability 
on the part of the school district, any of its officers 
or employees, or of any governmental subdivision? 


CONCLUSION: No. 


In the absence of any declaration by our court, Nebraska must be 
assumed to follow the overwhelming weight of authority in this coun- 
try to the effect that a school district or a school board is not liable 
for injuries to pupils of public schools suffered in connection with their 
attendance thereat, 47 Am. Jur. 335; annotation A. L. R. 7 and cases 
cited. There is no statute in Nebraska abrogating this rule of immun- 
ity, although section 79-401, R. R. S. 1943, states that a school district 
may sue and be sued. This provision does not affect its immunity from 
actions for damages resulting from torts. See 160 A. L. R. 89 et seq. 
This rule of immunity extends to individual school directors, trustees, 
or members of a school board, 160 A. L. R. 32. Other governmental 
subdivisions within which the school district might lie are generally 
said to be not liable for such injuries since no relationship of respon- 
dent superior exists between them. 160 A. L. R. 48. Agents and em- 
ployees of the school board may be liable if their personal negligence 
is responsible for injury. 160 A. L. R. 35. 
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The question then is: Do the above general rules apply in the 
situation where certain school children are assigned to be stationed 
at school crossings to assist other pupils of the particular school in 
crossing streets, and the children so involved in this activity are there 
injured? 


We are of the opinion that, under the common law, there can be 
no liability of the district, board, or of its employees (unless personally 
negligent as to the latter category). Under the rule of non-liability, 
ordinarily a school district is not liable for injuries sustained by a 
pupil while acting under the order, direction, or instruction of a 
teacher, Juul v. School Dist., 168 Wis. 111, 169 N. W. 309; see also 
annotation 160 A. L. R. 228, (X). In the Juul case, recovery against 
the school district was denied where a pupil acting on instructions 
from his teacher was injured because of the negligence of another 
employee of the school district. Where a pupil, assisting other chil- 
dren to cross a street, is injured by a motorist, for instance, there can 
be no liability on the part of the school authorities because the prin- 
ciple of respondent superior is not invoked. However, as indicated, the 
courts have gone further and held that even where there is negligence 
on the part of school employees there is no liability on the part of the 
school district or board because of the doctrine of immunity from tort 
liability of a school district or board. 


Of course, the person responsible for causing injury to a child 
occupied in this patrol duty may very likely be liable in damages. 
See Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 569, as declaratory of 
statutory duty of a motorist to drive by a public school in an especially 
cautious manner. 


If there is no common-law liability on the part of the school 
authorities, then is there liability for compensation under the work- 
men’s compensation laws of this state? We must conclude that there 
is not. Section 48-115, R. R. S. 1943, defines the word “employee” as 
used in that act to mean: 


“The term ‘employee’ - - - - shall be construed to mean: 
(1) Every person in the service of the state or of any govern- 
mental agency created by it, under any appointment or contract 
of aie expressed or implied, oral or written, but shall not in- 
clude - - - .” 


It is apparent that the use of school children to assist in safety 
measures at school crossings does not constitute an “appointment or 
contract of hire, expressed or implied” within the meaning of the 
compensation law. The whole tenor of the compensation law indicates 
the customary employer-employee relationship, that is, one person 
performing services for another under an expressed or implied agree- 
ment to receive a valuable remuneration therefor. As to the school 
children in question, there is no expressed or implied agreement to 
compensate for the services performed. Such duties are a part of a 
child’s education in safety, which is stressed in the public schools. The 
assignment is actually looked upon as a sort of reward for having dis- 
played an advanced understanding of the safety program. The chil- 
dren cannot be said to stand in an employee status, The situation is 
distinguishable from the one where a citizen is asked to help appre- 
hend a criminal because he has seen and can identify him, where 
during the course of the pursuit the citizen is injured, and where he 
or his survivor seeks compensation from the county for such injury. 
This was the situation in Anderson v. Bituminous Casualty Co., 155 
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Neb. 590, 52 N. W. 2d 814, The court found in implied contract of 
hire, from which the decedent in that case might assume that he 
would be compensated. 


The common-law requisite of a consideration for the services 
rendered is ordinarily essential in order to constitute one a workman 
or employee within the operation of a compensation act. 58 Am. Jur. 
666, sec. 132. See Stiles v. Des Moines Council, Boy Scouts, 209 Ia. 1235, 
229 N. W. 841, where a scout was denied compensation for injuries 
incurred while serving as an advance party to prepare a summer 
camp for other boy scouts, even though the plaintiff was receiving 
his board in consideration of his services. 


November 6, 1953 
FINES AND PENALTIES 
Necessity of Transfer to School Fund 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: Where a fine or penalty is provided for the viola- 
tion of a city or village ordinance, must such fine 
or penalty in all cases be paid over to the schools? 


CONCLUSION: Yes. 


Your question specifically involves overtime parking tickets, where 
the local enforcement officers have given motorists notice of the viola- 
tion of a city ordinance, and the motorist has subsequently paid a 
penalty for the violation. The dispute involves the proper disposition 
of the penalties so collected. You have forwarded certain enclosures 
indicating that the particular ordinance provides for penalties ranging 
from five cents to twenty-five cents, depending upon whether it is a 
first, second, or third violation, and providing further that the penalty 
shall be increased to fifty cents if the notice of violation is not brought 
to the police station within 48 hours. Delay beyond that time requires 
a court appearance. 


A copy of the ordinance involved was not enclosed with your re- 
quest, and for the purposes of this opinion it can therefore only be 
assumed that it specifically provides that the amounts set forth above 
shall be payable in the event of violation of the ordinance. If such 
is the case, then beyond a doubt the amount so collected as penalties 
must be paid over to the schools, even though the amounts involved 
in each individual case may be small, and even though the cost of 
administration of the ordinance in itself exceeds the amount collected 
Article VII, Section 5 of the Constitution of Nebraska is very clear on 
this point and provides as follows: 


“All fines, penalties, and licensing moneys, arising under the 
general laws of the state, shall belong and be paid over to the 
counties respectively, where the same may be levied or imposed, 
and all fines, penalties and license moneys arising under the rules, 


—274— 


by-laws, or ordinances of cities, villages, towns, precincts, or other 

municipal subdivision less than a county, shall belong and be paid 

over to the same respectively. All such fines, penalties, and 

license moneys shall be appropriated exclusively to the use and 

support of the common schools in the respective sub-divisions 
* where the same may accrue.” 


Our Court has held that constitutional provision to be self-ex- 
ecuting. (School District v. Adams, 147 Neb. 1060, 26 N. W. 2d 24). 
In their opinion in that case, the following explanation of that provis- 
ion was included: 


“We think that the provisions of the foregoing section of the 
Constitution infer that the word ‘penalties’ as therein used, means 
exactions imposed in the enforcing of the criminal laws and police 
regulations of the state and its governmental subdivisions. The 
word ‘fine’ is broad enough ordinarily to include all exactions im- 
posed in a criminal proceeding. But the draftsmen of the Consti- 
tuition specifically provided that it should have application to 
rules, by-laws, or ordinances of cities, villages, towns, precincts, 
or other municipal subdivisions less than a county, violations of 
which are generally considered as penalties recoverable in a civil 
suit, although having the general characteristics of a criminal pro- 
ceeding. This clearly indicates an intent that fines and penalties 
assessed in criminal prosecutions are to come within the consti- 
tutional provision, plus such fines and penalties that are assessed 
under the rules, by-laws, or ordinances of cities, villages, towns, 
precincts, or other municipal subdivisions less than a county, which 
are criminal in character but collectible by civil action. If this 
construction was not intended, the last part of the first sentence 
of this provision of the Constitution would be superfluous.” 


In Nebraska history there have been a number of unsuccessful 
attempts to divert fines and penalties from the school funds. But one 
of the basic reasons why fines go into the school fund is that fines 
supposedly are not levied for the purpose of raising revenue, but are 
imposed as a deterrent upon the individual who has violated the law; 
and there is a strong feeling that some abuse might result if the city 
which passed the ordinance and fixed the amount of the penalty for 
its violation, and which through its own officers determined and im- 
posed the amount of the penalty in case of violation, should also have 
the right to retain the proceeds of the fine which it had thus created 
and imposed. 


We think that the following quotation from the proceedings of our 
1920 Constitutional Convention clearly indicates the intention of the 
people with respect to the disposition of fines and penalties. At that 
Convention there was considerable discussion about the constitutional 
provision quoted above, and in the course of that discussion one of the 
delegates moved that this provision be removed from our Constitu- 
tion, after which the following debate took place: 


Bo ek kk kok ak 
‘ J * Fines generally, after a vio- 
lation of the law, go to the school fund, and I do not think there 
is anything subject to a more constant criticism, at least within 
my experience, than the necessity of having a municipal subdi- 
vision regulate itself by ordinance and provide a fine for spitting 
on the sidewalk, and then have the police department arrest and 
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prosecute the offender and collect a fine of $5 that goes to the 
school fund. 


“MR. FERNEAU: If you repeal this rule, would the fines com- 
ing from that go into the school fund? 


“MR. PETERSON: The fines would go as the legislature pfe- 
scribed. 


“MR. FERNEAU: That means they could take it out of the 
school fund if they wanted to? 


a a a << * £ + & & © “S 


“MR. NYE: I would say that this would be one of the greatest 
mistakes we could make in this Convention. 


“One of the greatest sources of revenue for the school system 
would be taken away from it without giving anything in its place, 
and that would be a most unfortunate thing to say to the people 
of the state when we have gone home, that we took away one of 
the sources of revenue of your schools and gave you nothing in 
place of it. We should look into the future and not look to the 
temporary results.” 


As stated above, there is no question but that fines and penalties, 
no matter how small, must go to the school fund, The information 
which you forwarded in this particular case indicates that the amounts 
collected are in fact penalties, but this can only be finally determined 
by examining the ordinance which provides for their collection. Such 
an examination can readily be made locally. 


November 9, 1953 
MOTOR VEHICLE DEALER’S LICENSE ACT 
Separate License and Bond Requirements 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, Cap- 
itol Building, 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: (1)__ Is a separate license and bond required of an 


applicant for each location in a city, town or vil- 
lage trom which the applicant operates his busi- 
ness? 


(2) Is a separate license and bond required of a 
co-partnership and a corporation, owned or con- 
trolled by the same persons, and operating the 
same type of business either from the same location 
or from different locations? 


CONCLUSION: (1) No. 
(2) Yes. 
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1, The Motor Vehicle Dealer’s License Act does not make the 
number of locations in a city, town or village from which one organiza- 
tion operates a factor in determining the number of licenses that must 
be obtained or the number of bonds posted. Section 60-606, R. R. S. 
1943, enumerates the requirements of the application for a license. It 
states that the applicant shall set forth “the place or places, including 
the city, town or village and the street and street number, if any, where 
the business is to be conducted or the salesman employed;”. There is 
no language in the act which would tend to limit the number of loca- 
tions under a license to one. By providing that an applicant should 
list “the place or places,’ the Legislature could have only intended 
that more than one location might be licensed under the one license. 
The act makes no provision for issuing a supplemental license for an 
additional location or for giving an additional bond. 


2. A single license and bond cannot authorize more than one per- 
son, as defined in the act, to operate under its grant, even though 
more actually do operate from the same location. The statutory pro- 
visions for application for a license provide in the singular for, “Any 
person, desiring to act on * * *.” Person is defined by section 60-601, 
R. R. S. 1943, as: “ ‘person’ means every natural person, firm, co- 
partnership, association or corporation;’. The information required 
from a copartnership applicant is separately stated from that required 
of a corporation applicant by section 60-606. Furthermore, section 
60-619, R. R. S. 1943, which provides for the furnishing of a bond, 
refers to a single applicant. A copartnership and a corporation each 
being a distinct entity clearly cannot constitute a single applicant, since 
they cannot be a partnership. There must be separate indemnification 
from each applicant. 


November 16, 1953 
TAXATION 


Banks, Loan, Trust and Investment Companies—Taxation of Intangible 
Property of 


REQUESTED BY: George W. Peterson, State Tax Commissioner, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Under Section 2 of L. B. 87, enacted by the 1953 


Legislative Session, what rate of taxation will be 
applicable in 1954 to the intangible “B” property 
of banks, loan, trust and investment companies? 


CONCLUSION: The rate of taxation on the intangible “B” prop- 
erty of banks, industrial loan and investment 
companies and trust companies is eight mills on 
the dollar of the actual valuation thereof, as pro- 
vided in section 77-709, R. R. S. 1943. The provis- 
ions of section 2 of L. B. 87 do not apply to such 
institutions. 


Section 77-703, R. R. S. 1943, as amended by section 2 of L. B. 87, 
Laws of 1953 reads as follows: 


=H 


“All intangible property in Class “B” shall be taxed where it 
is assessed at the rate of four mills on the dollar of the actual value 
thereof, to be assessed and collected where the owner resides.” 


Prior to the amendment of the statute by L. B. 87, this section provided 
for the taxation of intangible Class “‘B” property at the rate of eight 
mills on the dollar of the actual value thereof. 


In your letter of inquiry you call attention to the fact that Sec- 
tions 77-708 to 77-711, inclusive, R. R. S. 1943, were not amended or 
mentioned by L. B. 87 or any other act of the 1953 session of the 
Legislature. Section 77-708 provides that the president, cashier or other 
accounting officer of every bank, industrial loan and investment com- 
pany or trust company shall, on March 10 of each year, make out a 
statement under oath setting out certain data as therein specified 
which statement shall be delivered to the county assessor or, in coun- 
ties where there is no assessor, to the county clerk. 


Section 77-709 provides that the capital stock of the banks and 
other companies set out in section 77-708 shall be listed and assessed 
by the county assessor “as intangible property at the rate of eight 
mills on the dollar of the actual valuation thereof”. etc. (Emphasis 
ours). 


Section 77-710 provides directions for determining the value of 
the intangible property of banks and similar institutions, and section 
77-711 provides that the taxes provided for in sections 77-709 and 
77-710 shall be in lieu of all other taxes on tangible property of such 
bank, industrial loan and investment company or trust company, as 
well as all other taxes on the stock or shares of such bank or company 
in the hands of an individual. 


Although not mentioned in your letter, it is interesting to note 
also that under the provisions of section 77-712 R. R. S. 1948, the tax 
on the gross income of installment loan companies is twelve mills on 
the dollar, which is in lieu of all other taxes on intangible property. 


A superficial examination of the statutes above mentioned might 
lead to the conclusion that the Legislature, in enacting L. B. 87, had 
violated the constitutional provision requiring uniformity of taxation 
as to class and also the constitutional provision that no law shall be 
amended unless the section so amended shall be repealed. If L. B. 87 
did not amend section 77-709 as to rate of taxation then it would ap- 
pear to offend against the constitutional provision requiring uniform- 
ity of taxation; if it did amend section 77-709 it violated the provision 
requiring the amended section to be repealed. 


This dilemma, however, is more apparent than real. It must be 
presumed that a statute is constitutional, and where the statute is 
capable of a reasonable interpretation which makes it constitutional 
it must be given such interpretation rather than an interpretation 
which renders it unconstitutional. 


In this instance, the Legislature, by enacting L. B. 87, has seen 
fit to reduce the rate of taxation on intangible property in Class “B” 
from eight mills to four mills on the dollar as a general law. However, 
by reason of the peculiar character of their business and special privi- 
leges which they enjoy under the law, the Legislature has seen fit to 
put banks, industrial loan and investment companies and trust com- 
panies in a special class for taxation purposes, and has provided that 
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the rate of taxation shall be eight mills on the dollar, and this tax 
shall be in lieu of all other taxes on the tangible property of such 
institution. We believe that it is clear that the Legislature intended to 
place these particular institutions in a separate class for taxation pur- 
poses, and did not intend that the provisions of section 77-703 as 
amended by L. B, 87, should apply to such banks, industrial loan and 
investment companies and trust companies, and that the rate of taxa- 
tion on the intangible property of such institutions remains at eight 
mills on the dollar as provided in section 77-709. We believe that such 
classification is reasonable and would be upheld by the courts. 


November 16, 1953 
SCHOOLS 
Compulsory Education 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G., Kratz, Assistant Attorney General. 


QUESTION: In light of the compulsory education law, may a 
student not yet sixteen years of age who has grad- 
uated from the eighth grade, re-enroll in the 
eighth grade and yet comply with the provisions 
of the compulsory attendance law? 


CONCLUSION: No. 
Section 79-201, R. R. S, 1943, says as follows: 


“Every person residing in a school district within the State of 
Nebraska who has legal or actual charge or control of any child 
not less than seven nor more than sixteen years of age, shall 
cause such child to attend regularly the public, private, denomi- 
national, or parochial day schools for a period of not less than 
one hundred sixty days in districts maintaining a nine months 
term of less than one hundred forty-five days in districts main- 
taining an eight months term; unless such child has been gradu- 
ated from the high school maintained by the district in which he 
resided or from a high school of equal grade; or if no high school 
is maintained by the district in which he resides, unless such child 
has been graduated from the school maintained in the district or 
from a school of equal grades. The term shall not be less than 
nine months in any district; Provided, that districts unable to 
maintain a nine months school with a twelve mill levy, when 
supplemented by the state apportionment may, with the approval 
of the electors of that district, maintain an eight months school. 
Under no circumstances shall the school term be less than eight 
months.” 


The legislative intent in the enactment of the above statute was 
to establish a law which would result in better educated people in 
the State of Nebraska. It would be difficult, if not impossible, to effect 
that result if we interpreted the statute so as to allow an under sixteen 
graduate of the eighth grade to return to the eighth grade until he 
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was sixteen. If we accepted that interpretation, then we would have 
to interpret the law to mean that a person could attend the first grade 
every year until he reached the age of sixteen. Such an interpretation 
does not reach the end intended by the legislature in their enactment 
of this law, for to allow a person to attend one grade until he is six- 
teen years old does not result in better educated people in the State 
of Nebraska. The student, of course, learns the same thing over again 
each year, and when he reaches the age of sixteen he is only as well 
educated as the seven year old child who has just finished the first 
grade. The legislature did not intend this result, but intended that 
the student progress from grade to grade, gaining more education 
with each promotion, until he reached the age of sixteen. The appli- 
cable law is as follows: 


“Nebraska statutes should be construed to effect their pur- 
pose and not so as to bring absurd results.” Central Power Co. v. 
Nebraska City, 112 F. 2d 471. 


“Administrative construction of a statute by the highest of- 
ficers of the executive department charged with its enforcement 
especially if the construction has long been adhered to, is entitled 
in Nebraska to great weight in judicial appraisal of a statute 
meaning, and this is especially true in instances where such con- 
struction has been left undisturbed through several successive 
legislative sessions.” Mogis v. Lyman-Richey Sand & Gravel Corp., 
189 F. 2d 130. 


The office of Superintendent of Public Instruction has for some 
time advised that a student under sixteen years of age, who has 
graduated from the eighth grade, must continue his schooling until he 
is sixteen by going to the ninth grade. He cannot return to the eighth 
grade merely for purposes of satisfying the statutory age requirements. 
This advice of the Superintendent is proper and is herein confirmed 
by this office. 


November 20, 1953 
DEPARTMENT OF ROADS AND IRRIGATION 
Authority to Relocate Highway 


REQUESTED BY: L. N. Ress, State Engineer, Department of Roads 
and Irrigation, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Does the Department of Roads and Irrigation have 


authority under section 39-603, R. R. S, 1943, as 
amended by section 2, L. B. 262, Session Laws, 
1953, to relocate a federal aid highway, when such 
a highway is not described and set forth as a state 
highway in section 39-601, R. R. S. 1943? 


CONCLUSION: The existence of such authority is questionable, 
and should therefore not be exercised without fur- 
ther legislative authorization, 
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The highway concerned is one known to the Department of Roads 
and Irrigation as Highway No. 35 between Wayne and Wakefield, 
which was included as a part of the Federal Aid Highway System 
in 1925, It has never been specifically described and set forth in 
the statutes of Nebraska pertaining to the enumeration of state high- 
ways. 


The authority of the Department of Roads and Irrigation to re- 
locate highways is found in section 39-603, R. R. S. 1943, as amended 
by section 2, L. B. 262, Session Laws, 1953. This section had its source 
in Laws 1919, Chapter 190, Title VII, Article II, section 3. The bill 
was entitled “Civil Administrative Code” and its purpose was to adopt 
and establish a code of laws for the State of Nebraska relating to the 
civil government of the State and to provide for their administration 
phe enforcement. As enacted in 1919, section 3 provided, in part, as 
‘ollows: 


“Sec. 3. Relocation, alteration and widening.—Any public 
highway or portion of a public highway designated by law as a 
state highway, may be relocated, altered or widened, when in the 
opinion of the department of public works, such is necessary for 
the public convenience and safety, * * *.” (Emphasis supplied.) 


This was amended by Laws 1927, chapter 185, section 1, which 
read, in part: 


“Any public highway or portion of a public highway desig- 
nated by law as a state or federal highway, may be relocated, 
altered or widened, channels or water courses on or contiguous to 
a state or federal highway may be straightened, and road materials 
therefor may be acquired as contemplated in section 8350, Com- 
piled Statutes of Nebraska for 1922, when, in the opinion of the 
department of public works, such is necessary for the public con- 
venience and safety or for economy in construction of state or 
federal highways. * * *,” (Emphasis supplied.) 


This was further amended in 1951 by section 87, chapter 101, 
Laws 1951, as follows: 


“Any public highway or portion of a public highway, desig- 
nated by law as a state or federal highway, may be relocated, 
altered, or widened, channels or watercourses on or contiguous to 
a state or federal highway may be straightened, and road materials 
therefor may be acquired as contemplated in section 39-619 when, 
in the opinion of the Department of Roads and Irrigation, such is 
necessary for the public convenience and safety or for economy in 
construction of state or federal highways. * * *.” (Emphasis sup- 
plied.) 


Section 39-603 was last amended, as previously indicated, by sec- 
tion 2 of L. B. 262, Session Laws, 1953. In order to better illustrate 
the effect of the amendment, that portion of the bill as printed in final 
reading form for the Legislature reads: 


“Sec. 2. That section 39-603, Reissue Revised Statutes of 
Nebraska, be amended to read as follows: 


“39-603, Any public highway or portion of a public highway, 
designated by law as a state or federal highway, may be relocated, 
altered, or widened, channels or watercourses on or contiguous to 
a state or federal highway may be straightened, and road mate- 
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rials therefor may be acquired as contemplated in section 39-619 
when, in the opinion of the Department of Roads and Irrigation, 
such the same is necessary for the public convenience and safety 
or for economy in the construction of state or federal highways. 


ae ee 


The history of this section, as shown by the quoted provisions, 
indicates an intention by the 1953 Legislature to limit the power of 
the Department to relocate highways to those public highways desig- 
nated by law as a state highway, since the word “federal” was stricken 
wherever it appeared. 


It is necessary then to determine what is a “public highway des- 
ignated by law as a state highway.” 


As indicated earlier in this opinion, the present highway laws had 
their source in Laws 1919, chapter 190, Title VII. Article II was en- 
titled “State Highways” and section 1 provided as follows: 


“Section 1. Highways established.—A system of state high- 
ways is hereby established which are to be improved and main- 
tained by the department of public works as hereinafter provided. 
The highways comprising said system of state highways are to be 
known as State Highways and are described and set forth here- 
with as follows: * * *,.” 


Following this was a description of state highways, which were 
numbered from 10 to 88. The highway involved in this opinion was 
not described and set forth. After this description, the section con- 
tinued: 


“PROVIDED, that on or before January 1, 1920, the State 
Engineer shall file in the office of the County Clerk of each 
County in the State, a map drawn to a scale of one inch to the 
mile, which shall indicate and show all State Highways located 
within such county as herein provided and the department of 
public works is hereby empowered to use all or any part of each 
county’s apportionment of the State Aid Road Fund to construct 
the State Highway System in each County. PROVIDED FUR- 
THER: That when any highway in the State is constructed with 
State and Federal Money, the department of public works shall 
file with the County Clerk of the county having jurisdiction over 
such highway, a map as herein provided for State Highways; and 
all highways so constructed shall become a part of the State High- 
way System and be maintained in the same manner as all other 
state highways provided for in this Article.” 


This section apparently contemplated that highways constructed 
with state and federal money, although not described as state high- 
ways, should become a part of the state highway system. However, in 
1927, the statute on state highways was amended by Laws 1927, chap- 
ter 183, section 1. The amendment provided that the highways com- 
prising said system of state highways are to be known as State High- 
ways, and then described certain state highways, which were num- 
bered from 10 to 149. That part of the amendment which is pertinent 
to this discussion then continued: 

«= = = Provided that on or before January 1, 1928, the depart- 
ment of public works shall file in the office of the county clerk 
of each county in the State a map drawn to scale of one inch 
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to the mile, which shall indicate and show all state highways 
located within such county as herein provided and the depart- 
ment of public works is hereby empowered to use all or any part 
of each county’s apportionment of the available funds to construct 
the state and federal highway systems in each county. * * *.” 
(Emphasis supplied.) 


This amendment shows a recognition of a state highway system 
and a federal highway system, which follows that set forth in Sec- 
tion 12, chapter 172, Session Laws, 1925, which provided, in part, as 
follows: 


“es The Department of Public Works shall place this money 
(Gasoline Highway Fund) in a special fund for the improvement, 
including construction and maintenance of the State and Federal 
Highway System * * *; Provided said money may be used in con- 
junction with Federal Aid money and when so used shall be ex- 
pended in compliance with Section 8355, Compiled Statutes of 
Nebraska for 1922, and shall be apportioned to the credit of 
the several counties of the State for improving the State and Fed- 
ieee System within the counties * * *.” (Emphasis sup- 
plied. 


In 1929, this acknowledgement of a state and a federal highway 
system was continued in a further amendment to the 1919 statute, 
by Laws 1929, chapter 175, section 1. The amendment described the 
state highways comprising the system of state highways, numbering 
them from 10 to 204. As earlier noted, the highway involved in this 
opinion was not described and set forth. The pertinent portion of the 
amendment read: 


‘s @ * the department of public works is hereby empowered 
to use all or any part of each county’s apportionment of the 
available funds as well as any other funds which might be made 
available and which shall be made available without apportion- 
ment for the purpose of constructing the state or federal highway 
systems in each county. Provided that wherever feasible, in the 
construction of the State or Federal highway system, in the use of 
a county’s apportionment, that preference in each county shall be 
given to the construction of the Federal Highways and State High- 
ways No. 10 to 88 inclusive, over State Highways No. 89 to 161 
inclusive, * * *” (Emphasis supplied.) 


Similar provisions are to be found in the amendment set out in 
Laws 1931, chapter 76, section 1. The last amendment to the original 
provisions as set out in the 1919 laws was enacted in 1935, by section 1, 
chapter 89, Laws 1935, which reads, in part, as follows: 


“s % ® A system of state highways is hereby established which 
are to be improved and maintained by the Department of Roads 
and Irrigation as hereinafter provided. The highways comprising 
said system of State Highways are to be known as State High- 
ways and are described and set forth herewith as follows:” 


Following this is a description of the state highways, now num- 
bered from 10 to 292, The highway which is the subject of this opinion 
was not described and set forth. The amendment then reads, in part: 


“* * © the Department of Roads and Irrigation is hereby em- 
powered to use all or any part of each county’s apportionment of 
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the available funds as well as any other funds which might be 
made available and which shall be made available without ap- 
portionment for the purpose of constructing the state or federal 
highway systems in each county. Provided that wherever feasible, 
in the construction of the State or Federal highway system, in the 
use of a county’s apportionment, that preference shall be given to 
the construction of the Federal Highways and State Highways 
Nos. 10 to 89, inclusive, over State Highways Nos. 90 to 163 in- 
clusive, * * *,” (Emphasis supplied.) 


These sections and amendments clearly show that since 1919 a 
state highway system has been established in this state, and that since 
1925, the Legislature has recognized the existence of a state highway 
system and a federal highway system. This recognition of a state high- 
way system and a federal highway system in Nebraska is found in 
section 39-601, R. R. S. 1943. Since 1919 the Legislature has specifically 
described, set forth and enumerated certain highways to be state high- 
ways, as a part of the state highway system. 


It is also important to remember that after the Legislature recog- 
nized both a state highway system and a federal highway system, it 
increased the power of the state authorities to relocate highways in 
1927, to include federal highways, as noted earlier in this opinion in 
the enactment of section 1, chapter 185, Laws 1927, The conclusion 
must be that when in 1953 the Legislature struck the word “federal” 
wherever it appeared in this grant of authority, it intended to limit 
the power of the Department of Roads and Irrigation to relocate high- 
ways to state highways specifically described and set forth as such. 
This conclusion is based in part upon the principle that omission of 
a word in a statute from the amendment thereof will be assumed to 
be intentional and for a purpose. (Ledwith v. Bankers Life, 156 Neb. 
107, 54 N. W. 2nd 409). 


The highway known to the Department of Roads and Irrigation 
as Highway No. 35 between Wayne and Wakefield, has never been 
described, set forth or enumerated as a state highway by the Legis- 
lature. It has been recognized both by the Legislature and by the ad- 
ministrative department concerned, as a federal aid highway. Since 
the statute indicates that the power of the state to relocate highways 
is limited to those highways designated by law as a state highway, 
the authority of the Department of Roads and Irrigation to relocate 
the highway between Wayne and Wakefield is doubtful and should not 
be exercised. 


We recognize that there are many substantial arguments support- 
ing a contrary conclusion, but we take this position for the reason that 
employees, agents, and officers of the state are generally held to be 
limited in their capacity to act for the state to the express authority 
given them by the Constitution or statutes. (Roadmix Corp. v. State, 
143 Neb. 425, 9 N. W, 2nd 741; State v, Cochran, 113 Neb. 846, 205 
N. W. 568). 
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November 21, 1953 
INHERITANCE TAXATION 


Applicability of Five-Year Exemption to Property 
Owned In Joint Tenancy 


REQUESTED BY: Byron Reed, Platte County Attorney, Columbus, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

C. C. Sheldon, Assistant Attorney General. 
QUESTION: Is property which a now deceased person owned in 


joint tenancy with another person who has died less 
than five years prior to the death of such now de- 
ceased person eligible for the exemption provided 
for by section 77-2007, R. S. Supp., 1951? 


CONCLUSION: No; except to the extent that the acquisition of such 
property by the now deceased person may have 
constituted a gift from the predeceased joint tenant. 


Section 77-2007, R. S. Supp., 1951, provides as follows: 


“If any estate includes property received by a deceased person 
by gift, bequest, devise, or inheritance from any person who died 
within five years prior to the death of such deceased person first 
mentioned, such property shall be exempt from any inheritance tax 
to the extent and in the amount that inheritance taxes were actually 
assessed and paid to the State of Nebraska upon the gift, bequest, 
devise, or inheritance so received.” (Emphasis ours) 


Clearly, the statute contains no specific reference to any property 
which a now deceased person may have owned in joint tenancy with 
some other person who died within five years prior to the death of such 
deceased person first mentioned; nor can it be concluded that such 
property comes within the purview of the exemption by necessary im- 
plication from the language of the statute. Such property was ac- 
quired by the now deceased person by operation of law by virtue of the 
predecease of the other person; which fact, of course, is wholly incon- 
sistent with any possibility of the property having been acquired by 
request, devise or inheritance, as such property never became a part of 
the estate of the other person. 


It is conceivable that the circumstances surrounding the creation 
of the joint tenancy might have been such as to constitute the acquisi- 
tion of title by the now deceased person a gift of the property from his 
previously deceased joint tenant. This is a matter for factual deter- 
mination. However, the presumption is that the joint tenancy derives 
from a contract based upon consideration, rather than a gift. 


In the event of a satisfactory showing that the acquisition of the 
property by the now deceased person was in fact a gift, in whole or in 
part, from another person who died within five years prior to the death 
of such now deceased person, then, in our opinion, such property would 
be exempt from inheritance taxation to the extent and in the amount 
that inheritance taxes were actually assessed and paid upon such gift. 
In regard to the possibilities of construing the situation as a gift, see 
and compare In re Heiser, 147 N. Y. Supp. 557, 85 Misc. 271; In re Reed’s 
Estate, 154 N. Y. Supp. 247, 89 Misc. 632; In re Durfee, 140 N. Y. Supp. 
594, 79 Misc. 655; In re Kline, 121 N. Y. Supp. 1090, 65 Misc. 446; In re 
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Von Bernuth, 143 N. Y. Supp. 672; In re Ray’s Will (Wisc.) 205 N. W. 
917; In re McIntosh’s Estate, 289 Pa. 509, 137 Atl. 661; In re Tilley’s 
Estate, 151 N. Y. Supp. 79, 166 App. Div. 240; 28 Am. Jur. 73, #122, 87, 
#156; 48 C. J. S. 914, #3(a), 925, #3(e) (4). In regard to computation 
of the exemption, if applicable, we refer to our opinion of September 
11, 1953, directed to Mr. Robert L. Haines, Buffalo County Attorney. 


We cannot concern ourselves with speculation as to whether the 
failure of the legislature to specifically exempt property acquired by 
joint tenancy survivorship within five years prior to the death of the 
now deceased person was intentional or unintentional. It is axiomatic 
that a meaning which is not warranted by the legislative language can- 
not be read into a statute, no matter how wholesome and desirable such 
a read-in meaning might be as an independent proposition. State v. 
City of Lincoln, 101 Neb. 57, 162 N. W. 138. It is also a familiar rule 
that statutes exempting property from any form of taxation are to be 
strictly construed, and the burden is upon him who contends that certain 
property is exempt to show clearly that the property is within the strict 
ath ce the exempting statute. In re Estate of Rudge, 114 Neb. 335, 

7 N. W. 520. 


It is our opinion that property which a now deceased person previ- 
ously acquired by operation of law resulting from survivorship of a 
predeceased joint tenant, whose death occurred within five years prior 
to the death of such now deceased person, is not eligible for the exemp- 
tion afforded by section 77-2007, R. S. Supp. 1951, except to the extent 
that the acquisition of such property by the now deceased person con- 
stituted a gift from the predeceased joint tenant. 


November 23, 1953 
INHERITANCE TAX 


Persons Taking in Right of or in Place of the Debtor; 
Distributees Taking In Lieu of Predeceased Ancestor 


REQUESTED BY: Joseph Ach, Saline County Attorney, Wilber, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: Where, among the assets of interstate, A, there is 


found a promissory note from A’s son B, but where 
B predeceased A, can the amount of the note be 
considered as a part of the assets of the estate to be 
set-off against the distributive share of B’s children, 
X, Y and Z, for inheritance tax purposes? 


CONCLUSION: No. 


The rule is, generally, that a debt of a legatee or distributee owed 
to decedent constitutes a part of the assets of the estate and that debt 
is deducted from the legatee’s or distributee’s share under the doctrine 
of retainer, even though the debt is barred by the Statute of Limita- 
tions. Fischer v. Wilhelm, 139 Neb. 583, 298 N. W. 126, (modified on 
other grounds, 140 Neb. 448); In re estate of Williams, 148 Neb. 208, 26 
N. W. 2d 847. We assume that B, the son, was fully capable of contract- 
ing the debt originally. Under the general rule, then, the amount of the 
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note is considered in determining the amount of inheritance tax B must 
pay. 


A much more complicated question is presented where B has pre- 
deceased the intestate A leaving three children X, Y and Z. The Ne- 
braska court has not passed on the question. There is a distinct con- 
flict of authority among the other jurisdictions, especially in the older 
cases. These decisions are annotated in 1 A. L. R. 1037; supplemented 
in 30 A. L. R. 781; 75 A. L. R. 888; and 164 A. L. R. 747. Even among 
the older decisions, the weight of authority was that the indebtedness 
of the immediate ancestor was not retained and deducted from the dis- 
tributive share of the distributees in the remote ancestor’s estate. 1 
A. L. R. 1037, and cases cited therein. In the most recent supplemen- 
tation, 164 A. L. R. 747, the editor observes that a majority of the more 
recent cases support the finding that the deduction cannot be made. 


The minority rule, as stated in the California case, Re Clary, 203 
Cal. 335, 264 Pac. 242, is explained thus: 


“ *8® and the cases which hold that the right of retainer or 
set-off cannot be exercised as against remote heirs has no applica- 
tion in this state, for the reasons which we have stated, that they 
are only entitled to the residue of the estate coming to the immedi- 
ate ancestor after payment of his debts, as ascertained upon ad- 
ministration of the immediate ancestor’s estate.” 


The majority rule was well explained in Re Bells, 12 Sask. L. R. 
343, as follows: 


“The principle upon which it has been decided that when a 
legatee or person entitled to distributive share of an estate owes 
the estate, he can only receive the balance of his legacy or distribu- 
tive share, is that the debt in question is part of the estate of the 
deceased; having that part in his hands, the legatee *** has that 
much of his share of the deceased’s estate in his hands, and can 
therefore only collect the balance. **** The share of the deceased 
child is the share that would have gone to him if he had survived 
his father. Not having done so, he was never entitled to any part of 
his father’s estate; but his children are, by virtue of the above stat- 
ute.” (children of a deceased child shall take his share in equal 
proportions) “They, not being liable for their father’s debt, can- 
not be said to have any part of their grandfather’s estate in their 
hands, and therefore do not come under the principle **** above.” 


We are of the opinion that the majority rule is supported by the 
more sound reasoning, and that the Nebraska statute of descent casts 
the inheritance directly upon the heirs. In reaching our conclusion, we 
are not unmindful of the provisions of section 30-118, R. R. S. 1943. 
This section is merely a definition of the term “by right of represen- 
tation” in our statute of descent. It is a similar provision to the ones 
construed by the other jurisdictions in reaching the majority view. 
It follows that, under this conclusion, the note of B should not be con- 
sidered in the determination of inheritance tax. 
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November 27, 1953 
GAME AND FORESTATION COMMISSION 
Deer Hunting Permits 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission, State House, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where a father and son secure deer hunting permits 
on a unit basis for the 1953 season, and it is later 
discovered that the son is ineligible to receive a 
permit, is the permit issued to the father invalid? 


CONCLUSION: Yes. 


Section 37-215, R. R. S. 1943, as amended by L. B. 5 of the 1953 
Legislature provides in part as follows: 


“No person shall be issued a special permit to kill deer or 
antelope unless he is at least sixteen years of age, nor oftener than 
once in three consecutive open seasons.” 


L. B. 174, Sixty-fifth Session, Nebraska State Legislature, 1953, 
says as follows: 


“Section 1. Applications for the special permits provided for 
in section 37-215, Reissue Revised Statutes of Nebraska, 1943, as 
amended by section 1, Legislative Bill 5, Sixty-fifth Session, Ne- 
braska State Legislature, 1953, shall be made individually or on a 
unit basis. If such application is made on a unit basis, not more 
than two applicants may apply for such permit in one application. 
If such application is drawn as provided in section 37-215, Reissue 
Statutes of Nebraska, 1943, as amended by section 1, Legislative 
Bill 5, Sixty-fifth Session, Nebraska State Legislature, 1953, such 
special permits shall be issued to the persons so applying. If any 
one of the persons so applying shall be ineligible to receive such 
special permit, the entire group so applying shall be disqualified. 
No person applying for such special permit on a unit basis shall 
also apply individually.” 


The above act makes clear that where two people apply for deer 
permits under the unit basis, if one of them is found ineligible they 
are both disqualified. The statute presumes that the ineligibility will 
be discovered before the issuance of the license, and in the circum- 
stance presented here the permit was issued before the ineligibility was 
discovered. We are constrained to advise, however, that the failure of 
the Game Commission to discover this ineligibility before the issuance 
of the permit does not waive their right to revoke the permits when 
the ineligibility is discovered. 
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November 28, 1953 
DEPARTMENT OF ROADS AND IRRIGATION 
Authority to Maintain Highway Not Described as a State Highway 


REQUESTED BY: Honorable Robert B, Crosby, Governor of the 
State of Nebraska, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Does the Department of Roads and Irrigation have 


authority to maintain Highway No. 35 between 
Wayne and Wakefield, when this highway is not 
described and set forth as a state highway in sec- 
tion 39-601, R. R. S. 1943? 


CONCLUSION: Authority exists for state maintenance of a high- 
way which is not a statutory state highway when 
actual physical construction costs for this highway 
are paid for either in whole or in part with state 
funds under the exclusive direction of the Depart- 
ment of Roads and Irrigation, but expenditures 
for such purpose cannot be made from gasoline 
and use fuel tax funds, or from motor vehicle 
registration fees and equalization fees. 


In a previous opinion dated November 20, 1953, to the State Engi- 
neer concerning the highway known to the Department of Roads and 
Irrigation as Highway No. 35 between Wayne and Wakefield, it was 
said that the authority of the department to relocate this highway is 
questionable, since it has never been specifically described and set 
forth in the statutes of Nebraska pertaining to the enumeration of 
state highways. In the letter requesting the opinion on that subject 
from the State Engineer, it was stated that this highway was included 
as a part of the Federal Aid Highway System in the 1925-1926 biennium, 
It appears after further study that this highway was, prior to January 
1, 1926, a county section line road, and that on January 1, 1926, the 
state took over this road for maintenance. Although it has been 
maintained by the state since that date, no federal funds have ever 
been expended on this highway. This is a further explanation of the 
background, and does not change the conclusion reached in the previous 
opinion mentioned. In addition to routine maintenance, the following 
additional state expenditures have been made upon this highway: 


October, 1929—Shaping, one culbert and two inches of gravel 
surfacing at a total cost not including engineering of $23,359.74 
upon the entire eight miles. 


September, 1936—Stabilized base and two inches of bituminous 
material at a total cost not including engineering of $2,665.02 upon 
the east 0.55 miles of the highway. 


Present highways laws have their source in Laws 1919, Chapter 
190, Title VII, Article II. Section 1 provided for a system of state high- 
ways, and these highways were described and set forth. Section 4 of 
this act read: 


“Sec. 4. Improvements to be made by counties.—On and after 
January 1, 1920, each county shall adequately maintain the whole 
of the state highway system lying within the county * * *.” 
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In 1925, there was a change in the responsibility of maintenance 
of the state highway system, which was accomplished by Section 1, 
Chapter 158, Session Laws, 1925: 


“* % %* On and after January 1, 1926, it shall be the duty 
of the department of public works to maintain the whole of the 
state highway system, including bridges thereon; * * *.” 


Section 1, chapter 114, Session Laws, 1949, broadened the main- 
tenance duty of the now Department of Roads and Irrigation to provide 
that the department shall maintain (1) the whole of the state highway 
system, (2) any additional highways built for which actual physical 
construction costs are paid for either in whole or in part with state 
funds appropriated for highway purposes which are constructed under 
the exclusive direction of the department, and (3) all highways built 
in whole or in part with federal funds appropriated for highway 
purposes which were constructed under the exclusive direction of the 
department, when actual physical construction of such highway was 
commenced on or before the effective date of the act (August 27, 1949). 
These duties are set out in section 39-604, R. R. S. 1943. 


It is first important to determine then whether Highway No. 35 
comes within one of these three categories of highways which the 
Department of Roads and Irrigation has the duty to maintain. 


As indicated in the previous opinion, it appears that there has 
been some lack of correlation among the statutes concerning the high- 
ways in our state and the powers of the Department of Roads and 
Irrigation. Section 1 of Chapter 190, Title VII, Article II, Laws 1919, 
provided for a state highway system, and specifically described and 
set forth those highways comprising the system of state highways. This 
was amended by Laws 1927, chapter 183, section 1, by a recognition 
of a state highway system and a federal highway system, This recog- 
nition is still to be found in section 39-601, R. R. S. 1943, which pro- 
vides, in part: 


“A system of state highways is hereby established which are 
to be improved and maintained by the Department of Roads and 
Irrigation as hereinafter provided. The highways comprising said 
system of State Highways are to be known as State Highways and 
are described and set forth herewith as follows: * * *” 


Following this is a description of the state highways, numbered 
from 10 to 292, as well as a paragraph concerning the construction of 
the state highway system and the federal highway system. The high- 
way which is the subject of this opinion has never been described and 
set forth as a state highway. The conclusion must be, therefore, as 
stated in the previous opinion, that Highway No. 35 between Wayne 
and Wakefield is not a part of the state highway system. 


According to records in the Department of Roads and Irrigation, 
no federal funds have been spent on this highway, so this road does 
not fall under category three. However, as noted above, state money 
was spent in 1929 for shaping, one culvert and two inches of gravel 
surfacing and in 1936 for stabilized base and two inches of bituminous 
material upon a portion of the road, This type of work may be con- 
sidered as construction, as distinguished from repair or maintenance. 
See, Cheney v. County Board of Supervisors, 123 Neb. 624, 243 N. W. 
881. Therefore, even though Highway No. 35 is not a state highway, 
since it is an additional highway built for which construction costs 
were paid with state funds, the Department of Roads and Irrigation 
has a duty to maintain it. 
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But, before state funds can be used, money must be made avail- 
able, and there must be a specific appropriation. Section 25, Article 
tt oneiiruiion of Nebraska; Rein v. Johnson, 149 Neb. 67, 30 N. W. 

548. 


In 1925, when the state was given responsibility for maintenance 
of state highways, section 3, chapter 158, Session Laws, 1925, provided 
that thirty per cent of the motor vehicle registration fees should be 
transmitted to the State Treasurer to be credited to “the State Highway 
Fund, out of which fund shall be allowed claims for the maintenance 
of the state highway system.” (Emphasis supplied) But in section 12, 
chapter 172, Session Laws, 1952, providing for allocations of the Gas- 
oline Highway Fund, the Legislature provided that the portion of the 
fund transferred for highway purposes to the state should be used for 
construction and maintenance of “the State and Federal Highway Sys- 
tem.” (Emphasis supplied) 


Changes have been made in the motor vehicle registration fees, 
but all the amendments, including the last, appearing in L. B. 259, Ses- 
sion Laws, 1953, have continued to provide that the portion credited 
to the state Highway Cash Fund shall be used for the maintenance 
of the state highway system. 


On the other hand, the distribution of the gasoline tax continued 
to include an allocation for maintenance of the state and the federal 
highway system, until this year. In 1953, the distribution of the Gas- 
oline Tax Fund for use by the Department of Roads and Irrigation was 
amended by section 15, L. B. 262, to provide that the department should 
expend its share, so far as maintenance is concerned, for maintenance 
of state highways, and the word “federal” was stricken wherever it 
appeared. 


Equalization fees on motor vehicles have been imposed by Chap- 
ter 60, article 2, R. R. S. 1948, and section 60-203, R. R. S. 1943, pro- 
vides that the money received shall be “allocated and distributed in the 
same manner and in the same proportions that the revenues arising 
from the motor vehicle fuel tax imposed by the laws of this state are 
allocated and distributed.” So far as maintenance is concerned, this 
means for maintenance of the state highways. The same condition is 
true of the use fuel tax and fees provided for by L. B. 107, Session 
Laws, 1953, since the use tax fund has the same distribution as the gas- 
oline tax fund, and the equalization fee provided for in section 35 of this 
act is to be distributed in the same manner as the registration fees. 
L. B. 107 repeals Chapter 60, article 2, and is to become effective on 
and after January 1, 1954. 


In other words, the funds available to the Department of Roads 
and Irrigation coming from the motor vehicle registration fees, the gas- 
oline tax, the use fuel tax, and the equalization fees, may be used for 
the specific purpose of maintenance of the state highway system, and 
maintenance of other highways is not provided for by the statutes re- 
ferring to these funds. The statutes with reference to these sources 
of revenue indicate that certain moneys should be paid into the state 
treasury, there to be administratively allocated to a certain fund for 
specific purposes, dependent upon specific appropriations. Rein v. John- 
son, 149 Neb. 67, 30 N. W. 2d 548; Wayne County v. Steele, 121 Neb. 
438, 237 N. W. 288. Highway No. 35 does not come within the specific 
purposes mentioned in these acts, since it is not a part of the state high- 
way system, and such funds are not available for maintenance of this 
road. 
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What funds are available? The answer may be found in the appro- 
priation bill, L. B. 243, Session Laws, 1953, under section 25(b). Road 
maintenance is not therein limited to the state highway system, and the 
money made available, not including the funds above mentioned, in- 
cludes “all inter-county bus license fees and all towing permit fees not 
otherwise appropriated; * * * * miscellaneous income money donated or 
reimbursements, including federal road funds, reappropriate unex- 
pended balance on hand as of June 30, 1953, in Auditor Account No. 
arte The use of federal funds would depend, of course, on federal re- 
strictions. 


December 3, 1953 
MOTOR VEHICLES 


Penalties Imposed When a Commercial Motor Vehicle Is Carrying a 
Load of More Than Twenty Per Cent In Excess of Carrying 
Capacity on Which the Registration Fee Has Been Paid 


REQUESTED BY: Byron Reed, Platte County Attorney, Columbus, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Ralph D. Nelson, Assistant Attorney General. 
QUESTIONS: 1. Are both the operator and the owner of a com- 


mercial motor vehicle which is unlawfully carrying 
a load of more than twenty per cent in excess of 
carrying capacity on which the registration fee has 
been paid subject to the penalties imposed by sec- 
tion 39-723.05, as amended by section 3, L. B. 114, 
Session Laws, 1953? 


2. When a lawful arrest has been made on the 
commission of the offense of being unlawfully 
overweight on capacity plate, can the arresting of- 
ficer hold the motor vehicle involved for the dis- 
position of the trial court? 


CONCLUSIONS: 1. Only the owner of the vehicle involved is sub- 
ject to the penalties imposed, and the authority to 
revoke the license of the vehicle upon the third 
conviction does not now exist, 

2. Yes. 


Section 39-723.03, R. R. S., 1943, provided: 


“Tt shall be unlawful to operate upon the public highways of 
this state any commercial motor truck, truck-tractor or trailer 
carrying a load of more than twenty per cent in excess of the 
carrying capacity on which the registration fee on said vehicle has 
been paid, and the maximum tolerance of twenty per cent shall not 
exceed one thousand pounds.” 


These same provisions are now found in subdivision (1) of section 
39-723.03 (section 2, L. B. 114, Session Laws, 1953). 


The former penalty section, section 39-723.05, R. R. S., 1943, stated 
that any person operating such a motor vehicle in violation of section 
39-723.03, or any owner of any such vehicle who knowingly permitted 
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operation thereof in violation of section 39-723.03, should be deemed 
guilty of a misdemeanor and, upon conviction thereof for the first or 
second offenses, be fined not less than ten dollars and not more than 
one hundred dollars. This penalty section also provided that upon a 
third conviction, in addition to the fine, the license of the vehicle 
should be revoked. 


_ The present penalty section, set forth in section 3, L. B. 114, Ses- 
sion Laws, 1953, provides that any owner of any such vehicle who shall 
permit operation thereof in violation of these maximum tolerance pro- 
visions shall be deemed guilty of a misdemeanor and upon conviction 
thereof for the first or second offense, shall be fined not less than ten 
dollars and not more than one hundred dollars. No third conviction 
penalty is provided for a violation of this section. 


L. B. 114 repealed original sections 39-723.03 and 39-723.05. It is, 
therefore the clearly expressed intention of the Legislature that only 
the owner of such vehicle is subject to the penalties imposed for viola- 
tions of the maximum tolerance for overweight on capacity plate, and 
that revocation of the license of the vehicle upon a third conviction 
is not now authorized. 


However, it will be noted that section 5 of L. B. 114 provides that 
when any motor truck, truck-tractor, or trailer is operated upon the 
public highways of this state carrying a load in excess of the maximum 
tolerance permitted on the carrying capacity on which the registra- 
tion fee on such vehicle has been paid, the load shall be reduced or 
shifted to within such maximum tolerance before being permitted to 
operate on any public highway of this state. 


It is also stated in the request for the opinion that it is often very 
difficult to get the owner of such a vehicle into Court, and that after 
a truck is released and has left the jurisdiction of the Court, the owner 
has not always made immediate arrangements to take care of the fine. 
The question is whether such vehicles can be held. It is the general 
rule that after a lawful arrest has been made, the arresting officer has 
the right to hold for the disposition of the trial court any property 
which the officer in good faith believes to be connected with the of- 
fense charged, or which may be needed as evidence as to the commission 
of a crime or as to the identity of the person committing the offense. 
6C. J.S., Arrest, section 18a, page 623. 


December 2, 1953 
STATE RAILWAY COMMISSION 
Responsibility for Publication of Motor Carrier Tariffs 


REQUESTED BY: Richard H. Larson, Chairman, Nebraska State Rail- 
way Commission, Capitol Building, Lincoln, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: Does the State Railway Commission have the re- 
sponsibility and duty to publish the tariff of motor 
carriers covering their rates, fares and charges for 
the transportation of persons and property for hire 
in intrastate commerce? 
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CONCLUSION: No. The Commission has the duty and responsi- 
bility to “prescribe reasonable rates and charges” 
of such motor carriers, but it has no authority or 
duty to publish the tariff of such carriers. 


The question involved in this opinion, being one of statutory in- 
terpretation, can best be considered by starting with the original act 
of the Legislature in 1937 (Laws of 1937, p. 526). 


This act launched the complete regulation of motor carrier trans- 
portation in Nebraska. It established the policy of the state and the 
framework for the regulation of the industry. Section 7 gave common 
carriers 90 days to apply for certificates of public convenience and 
necessity. 


Section 13 dealt with rates of common carriers and now com- 
prises sections 75-241 to 75-244 of our statutes. Certain changes were 
made in the language of this section 13 by the Revisor of Statutes in 
connection with the 1943 revision of our statutes. Section 75-241 thereof 
giving the Commission power and authority and making it a duty of the 
Commission to “prescribe reasonable rates and charges” originally con- 
tained language that it should do this “within 120 days after the effec- 
tive date of this act.” The Revisor omitted these words as “obso- 
lete, since that time has expired.” (Report of 1943 Statute Commis- 
sion, volume 3, sec. 75-241). 


Section 75-242, with reference to “charges and fares specified in 
the tariff,” states that no refunds or devices may be utilized by any 
common carrier to avoid the rates and charges so “specified in its 
tariffs.” The next section 75-243, also speaks of the “tariff of a common 
carrier.” 


Section 75-244 now provides: 


“After having been required to publish tariffs showing rates, 
fares, and charges for the transportation of passengers or property, 
it shall be unlawful for any motor carrier to engage in the trans- 
portation of passengers or property unless the rates, fares, and 
charges upon which the same are transported by said carrier have 
been published in accordance with the provisions of section 75-247.” 


In the original enactment the words “of this section” are to be 
found in place of the above words “of section 75-247.” The Revisors 
note as to this change states: 


“Fifth change: The phrase ‘this section’ has reference to the 
publication of the rates, fares, and charges of motor carriers as pro- 
vided in original section 75-234. However, that section does not re- 
quire publication. Publication, in fact, is required by original sec- 
tion 75-235 which appears as section 75-247 in the instant revision. 
Accordingly the phrase has been changed to “section 75-247.” 


Section 75-234, mentioned by the Revisor, refers to the numbered 
section in the supplement to the 1929 Compiled Statutes that carried the 
original section 13 of the motor carrier act. The statement of the Re- 
visor that this section 13 did not itself require publication may not 
properly reflect the language heretofore reviewed. Section 175-235, 
mentioned by the Revisor, as covering publication was section 14 of the 
original act dealing with contract carriers. This section 142 as codi- 
fied by the Revisor as sections 75-245, 246, 247, of the 1943 statute. 
That portion contained in 75-247 contains explicit requirements as to 
publication of rates: 
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“It shall be the duty of every contract carrier by motor ve- 
hicle to file with the State Railway Commission, publish and keep 
open for public inspection, in the form and manner prescribed 
by the commission, schedules containing the minimum charges of 
such carrier or carriers for the transportation of passengers or 
property in intrastate commerce, and any rule, regulation or prac- 
tice affecting such charges and the value of the service thereunder.” 


The Revisor omitted from section 75-247 the portion of original sec- 
tion 14, identified as subdivision (d) with reference to contract carriers, 
reading as follows: 


“After having been required to publish schedules showing 
rates, fares, and charges for the transportation of passengers or 
property, and after the time fixed by the Commission for the pub- 
lication of the same, it shall be unlawful for any contract carrier 
to engage in the transportation of passengers or property unless 
the rates, fares and charges upon which the same are transported 
by said carrier have been published in accordance with the provi- 
sions of this section.” 


The Revisor’s note to section 75-245, with reference to the fore- 
going omission, contains the following statement: 


“Subdivision (d) of the original section has been omitted be- 
cause its provisions are duplicated by the provisions of subdivision 
(b).” 


The subdivision (b) just referred to comprises section 75-247 which 
as discussed above specifically requires publication of tariffs by con- 
tract carriers. 


The language above quoted from subdivision (d), which was 
omitted by the Revisor, is the same identical language as contained in 
section 13 of the act with reference to publication of rates of common 
carriers. Thus as originally enacted both common carrier rates (sec- 
tion 13, R. S. Neb. Sec. 74-241 to 244) and contract carrier rates (Sec. 
14, R. S. Neb. Sec. 75-245 to 247) were subject to whatever effect is to 
be given this language. The only difference between common and 
contract carrier rate publication was that the publication was other- 
wise spelled out more explicitly as to contract carriers. But if the lan- 
guage quoted above in subdivision (d) and now found in 75-244 justi- 
fied the Commission in not requiring publication of rates by carriers, 
that justification extended to all carriers both common and contract. 


The changes and omissions made by the Revisor indicates no inten- 
tion to effect any substantive changes in the law. Hoctor v. State, 141 
Neb. 329; In re Estate of Berg, 139 Neb. 99. 


Pre-existing Statutes 


In 1907 as a part of statutes supplementing the creation of a Rail- 
way Commission as a Constitutional Agency, the Legislature enacted 
general statutes requiring all common carriers to publish rates. Sec- 
tion 75-301 purports to bring all common carriers transporting for hire 
under such statutes. Section 75-303 provides: 


“Every railway company or common carrier, as defined in sec- 
tion 75-301, shall print and keep for public inspection schedules 
showing the rates, fares and charges for the transportation of pas- 
sengers and freight which have been fixed and established as 
herein provided, and which are in force at the time upon its rail- 
road or railroads.” 
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Remaining portions of the section just quoted as well as other 
sections of the statutes spell out the publication duties and responsi- 
bilities of all common carriers. See Chapter 75, Article 3, R. S. Neb. 
1943. 


The 1907 act (Laws of 1907, p. 311) contains the following state- 
ment in its title: 


“An Act creating and defining the Powers, Duties and Quali- 
fications of the State Railway Commission *** and providing the 
method of fixing, establishing, publishing rates, charges and classi- 
fications for the transportation of passengers, freights and cars, in- 
cluding joint through rates and joint traffic arrangements, over and 
upon the various lines of said Railway Companies and Common 
Carriers of this state; ***” 


The late decision of our court in State v. Ramsey, 151 Neb. 333, 
337-338, gives general application to the 1907 legislation: 


“The term ‘common carriers’ includes all forms of transporta- 
tion for hire, and the amendments providing for the commission 
was intended to control the common carrier business to which it re- 
lates at all times and under all developments. It was determined 
in this state more than half a century ago that a street railway 
company became a common carrier by undertaking the transporta- 
tion of passengers for hire. Spellman v. Lincoln Rapid Transit Co., 
36 Neb. 890, 55 N. W. 270, 38 Am. S. R. 753, 20 L. R. A. 316; East 
Omaha Street Ry. Co. v. Godola, 50 Neb. 906, 70 N. W. 491 Trans- 
portation is the important fact, and the form or method thereof is 
immaterial. Arkadelphia Milling Co. v. Smoker Mds. Co., 100 Ark. 
37, 139 S. W. 680. The Commission since its creation has had juris- 
diction and power of control by virtue of the Constitution when the 
problem presented involved regulation of public transportation 
service. In re Application of Chicago, B. & Q. R. R. Co., 138 Neb. 
767, 295 N. W. 389; State v. Union Stock Yards Company, 81 Neb. 
67, 115 N. W. 627. A Constitution is intended to meet and be ap- 
plied to any conditions and circumstances as they arise in the 
course of the progress of the community. The terms and provisions 
of constitutions are constantly expanded and enlarged by con- 
struction to meet the advancing affairs of men. While the powers 
granted thereby do not change, they do apply in different periods 
to all things to which they are in their nature applicable. Pensa- 
cola Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 1, 24 
L. Ed. 708; 11 Am. Jur., Constitutional Law, 51 P. 660; 9 Am. Jur., 
Carriers, 4, p. 430 * * * * A statute of this state defines common 
carriers as any corporation or other carrier engaged in the trans- 
mission of messages or transportation of passengers or freight for 
hire. Section 75-301, R. S. 19483. Common carriers by air indis- 
tinguishable from other common carriers with respect to the policy 
of the law. Any person or organization engaged in transportation 
by air for hire is a common carrier.” 


The responsibility for publication of tariffs under these early 
statutes is clearly laid on the carrier and the commission merely pre- 
scribes and approves tariff changes. Chicago R. I. & P. R. Co., 96 Neb. 
211; Fremont Milling Co. v. Northwestern Ry. Co., 101 Neb. 362. 


Federal legislation in this field also places responsibility for pub- 
lication upon the carrier. Thompson v. Shields, 141 Neb. 508, 512. 

In Mogis v. Lyman Richey Sand & Gravel Company, 90 F. S. 251, 
a federal district court, observed that these 1907 statutes contemplate 
publication of motor carrier rates by the carriers. 
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“When the Commission has fixed the rates it sends a copy of 
the rate schedule to the carrier and the carrier is required to pub- 
lish its own rates. Section 75-303, R. S. Neb. 1943. These rates 
may be published jointly by the carriers if they so desire.” 


On appeal it was argued in the same case that requiring filing of 
rates with the Secretary of State would “erect a new, or at least an ad- 
ditional method of publication of rates and tariffs.” Mogis v. Lyman 
Richey Sand & Gravel Company, 189 F. (2) 130, 136. 


The 1937 Motor carrier act makes no reference to existing legisla- 
tion upon the subject. It cannot be concluded that the legislature in 
1937 intended to repeal or amend any of the existing general laws re- 
lating to common carriers. In such circumstances, it is well settled that 
all statutes upon the subject will be construed together in “pari materia” 
and full effect be given to all provisions upon the subject. Hadley v. 
Carey, 137 Neb. 204; In Re Samon’s Estate, 142 Neb. 556; Hergott v. 
Nebraska State Railway Commission, 145 Neb. 100. 


When the provisions of the motor carrier act are considered to- 
gether with the pre-existing statutes applicable to common carriers, it 
is quite apparent that the overall legislative intention was that pub- 
lication of tariffs was to be the responsibility of the carriers and not 
the Railway Commission. 


December 2, 1953 
DAIRY PRODUCTS 
“All Dairy Spread’—Legality of Sale of 


REQUESTED BY: Ed Hoyt, Director, Department of Agriculture and 
Inspection, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Is it legal to manufacture and sell an “All Dairy 
Spread” as a food, the ingredients of which are but- 
ter, water, non-fat dried milk solids, artificial color, 
15,000 U.S.P. units Vitamin A and 400 U.S.P. units 
Vitamin D added per pound. The moisture con- 
tent, 50%; milk fat 21%? 


CONCLUSION: This product may lawfully be manufactured and 
sold as an imitation butter upon compliance with 
the laws regulating the manufacture, transportation 
and sale of imitation butter (Sections 81-287 to 81- 
293, R. R. S., 1943, inclusive), 


According to your letter of inquiry and enclosed exhibit, a certain 
dairy company proposes to manufacture and sell an “all dairy spread” 
called “Vadall,” whose ingredients, as shown on the label, are butter, 
water, non-fat dried milk solids, dried buttermilk solids, artificial color 
and 15,000 U.S.P. units Vitamin A and 400 U.S,P. units Vitamin D added 
per pound. Moisture 50%, butterfat 21%. You inquire if it is lawful 
to sell such a product for human consumption in Nebraska. 


This product is evidently intended to be used as a spread just as 
butter is now commonly used. It does not come within the definition 
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of “butter,” however, which is defined in Section 81-230 (6), R. R. S., 
1048, Bay 6a the food product usually known as butter, and which 
is made exclusively from milk or cream, or both, with or without com- 
mon salt and with or without additional coloring matter, and contains 
not less than eighty per cent by weight of mild fat, all tolerances hav- 
ing been allowed for;” etc. It would of course, be unlawful to offer 
this product for sale or sell it as “butter,” but this, we believe, is not con- 
templated by the manufacturer. See Section 81-231, R. R. S., 1943. 


However, Section 81-287, R. R. S., 1943, declares that: “Every 
edible article, substitute or compound, other than that entirely pro- 
duced from pure milk or cream from the same, made in the semblance 
of butter is declared to be imitation butter.” 


Section 81-288, R. R. S., 1943, requires that any box or package 
consigned for shipment by common carrier containing imitation butter 
shall be durably and legibly marked with the words “Imitation But- 
ter’ in Roman letters not less than one inch in height. Also, Section 
81-289 requires that restaurants and places where food is served to the 
public which serve such foods shall display legible printed signs plainly 
visible from all parts of such place, stating that imitation butter is 
served therein. Section 81-290, R. R. S., 1943, requires that manufac- 
turers, wholesalers and retailers of imitation butter shall obtain licenses 
from the Department of Agriculture and Inspection. Section 81-192 
imposes certain restrictions as to the advertising of imitation butter 
and sections 81-291 and 81-293 provide penalties for the violations of 
these laws. 


It is our opinion that the product which is described in your letter 
may lawfully be sold as an imitation butter, provided the requirements 
of Sections 81-287 to 81-293, R. R. S., 1943, relating to the manufacture 
and sale of imitation butter, are met. See Carolene Products Co. v. 
US.A., 323 U. S. 18, 89 L. ed. 13, 65 S. Ct. 1, 155 A. L. R. 1371. 


December 5, 1953 
DEPARTMENT OF ROADS AND IRRIGATION 


Funds Available for Maintenance of Highways Not 
Described as State Highways 


REQUESTED BY: Honorable Robert B. Crosby, Governor of the 
State of Nebraska, State House, Lincoln; Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Can the reimbursements appropriated by L. B. 243, 


Session Laws, 1953, to the Highway Cash Fund be 
used for maintenance of those highways specified 
in section 39-604, R. R. S., 1943, which are not a 
part of the state highway system? 


CONCLUSION: The Legislature has specified that such reimburse- 
ments shall go into the Highway Cash Fund, with- 
out further restriction, and, therefore, insofar as the 
state law is concerned, such monies may be ex- 
pended for maintenance of these highways. 
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In an opinion to you, dated November 28, 1953, it was stated that 
the Department of Roads and Irrigation has a duty to maintain high- 
ways specified in section 39-604, R. R. S., 1943. However, as this opin- 
ion further pointed out, certain funds are restricted to the maintenance 
of the state highway system, and money made available for the main- 
tenance of the other highways specified includes: “*** all inter-county 
license fees and all towing permit fees not otherwise appropriated; 
miscellaneous income donated or reimbursements, including fed- 
eral road funds, reappropriate unexpended balance on hand as of June 
30, 1953, in Auditor Account No. 189.” 


At our conference in your office on December 3, 1953, you specifi- 
cally raised the question whether reimbursements appropriated by the 
appropriation bill to the Highway Cash Fund can be used for main- 
tenance of those highways specified in section 39-604, R. R. S., 1943, 
which are not a part of the state highway system. By way of further 
explanation of our previous opinion, our study of L. B. 243, Session 
Laws, 1953, together with the laws of Nebraska relating to highways, 
leads to the conclusion that the Legislature has specified that such 
reimbursements, as they are named in the appropriation bill, shall go 
into the Highway Cash Fund, without further restrictions as to use in 
connection with a particular type of highway, and, therefore, insofar 
as the state law is concerned, such monies can be expended for the 
maintenance of these other highways. 


December 7, 1953 
MOTOR VEHICLES 
Load Limitations for Vehicles Carrying Livestock 


REQUESTED BY: Robert L. Haines, Buffalo County Attorney, Kear- 
ney, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: What are the load limitations on a motor vehicle 


carrying livestock under the provisions of section 
39-722. as amended by L. B. 114, Session Laws 
1953? 


CONCLUSION: The limitations are the same as on other vehicles, 
with reference to (1) gross load on an axle; (2) 
interior axle load control on a group of axles; and 
(3) total gross weight. Such vehicles, however, 
are exempt from restrictions (1) and (2) when ex- 
cess weight is caused by a shifting of the weight 
of the livestock, when shifting is caused by live- 
stock. 


You have asked about the load limitations on a motor truck, truck- 
tractor, or trailer carrying a load of livestock, since section 39-722, 
Bo: ie 1943, has been amended by L. B. 114, Session Laws, 1953. 
Generally, the weight limitations now imposed on motor vehicles are 
as follows: 


(1) No axle shall carry a gross load in excess of eighteen thou- 
sand pounds, plus a tolerance of five per cent. The gross load per- 
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mitted on an axle is therefore eighteen thousand nine hundred 
pounds. 


(2) Where the distance between the extreme axles of any group 
of two or more consecutive axles of a vehicle is twenty-two feet 
or less, there is an interior axle load control or limitation, as speci- 
fied in subsection (4) of section 1, L. B. 114, plus a tolerance of five 
per cent. 


(3) There is a limitation on the total gross weight with load im- 
posed upon the highways as specified in subsection (5) of section 
1, L. B. 114, plus a tolerance of three per cent. 


However, such motor vehicles carrying a load of livestock are de- 
clared to be exempt from the restrictions pointed out above in para- 
graphs (1) and (2), when the excess weight is “caused by a shifting of 
the weight of the livestock.” No other exemption is specified. 


The conclusion must be that a motor truck, truck-tractor, or trailer 
carrying a load of livestock has a limitation on the total gross weight 
with load imposed upon the highways as specified in subsection (5) of 
section 1, L. B. 114, plus a tolerance of three per cent, whether or not 
there is any shifting of the weight of the livestock. Such a motor ve- 
hicle also has the limitations above set out on an axle, and on the 
interior axle load, unless the excess weight over these two limitations 
is caused by a shifting of the weight of the livestock. 


The request for the opinion states that certain truckers carrying 
livestock are using panels to divide the load, and the argument is made 
that thereby they have “shifted” the weight of the livestock, and are not, 
therefore, subject to penalties imposed for being overweight on an axle 
or on a group of axles. A reading of the statute clearly shows that this 
device is contrary to the legislative intent. The Legislature contem- 
plated the situation which can develop by the livestock moving about 
while being carried in the truck, a circumstance which does not arise 
when other goods are being transported. To permit the effect of this 
argument would be to permit a livestock trucker to avoid all penalties 
for being overweight on an axle or on a group of axles. Where the 
language of a statute is plain, and its meaning clear, there is no room 
for construction. State ex rel Nebraska Beer Ass’n. v. Young, 153 Neb. 
395, 399, 44 N. W. 2d 806, 809. The exemptions specified for vehicles 
earrying livestock apply only to shifting of the weight of the livestock 
by the livestock. Any other interpretation would permit an inten- 
tional violation of the legislative intent to protect the bridges and the 
highways. 


November 27, 1953 
STATE OFFICES 
Reports to Legislature and Governor 


REQUESTED BY: Hon. Robert B. Crosby, Governor of the State of 
Nebraska, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: What departments of the state government are re- 


quired to submit reports to the Governor and/or 
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Legislature; when must these reports be submitted; 
and what must be contained therein? 


CONCLUSION: (see opinion). 
Section 81-117, R. R. S., 1943, so far as is pertinent, says as follows: 


“Each head of a department shall annually, on or before 
December 1, and at such other times as the Governor may require, 
report in writing to the Governor concerning the condition, man- 
agement, and financial transactions of his department.” 


The above act is a part of Article 1, Chapter 81, of the Revised 
Statutes of Nebraska. Chapter 81 is entitled “State Administrative 
Departments,” and the first section of this chapter (81-101) sets out 
the administrative departments as follows: 


The civil administration of the laws of the state is vested in 
the Governor. For the purpose of aiding the Governor in the 
execution and administration of the laws, the executive and ad- 
ministrative work shall be divided into the following departments: 
(1) Department of Agriculture and Inspection, (2) Department of 
Labor, (3) Department of Health, (4) Department of Roads and 
Irrigation, (5) Department of Banking, and (6) Department of 


Insurance.” 
The statutes from there on (81-102, 81-103, 81-104, 81-105, etc.) 
almost all relate to the above-named departments .. . explain their 


appointment, their salary, their budget and expenditures, their em- 
ployees, and so on. Thus, when we reach 81-117, and that statute refers 
to “each head of a department,” we are constrained to feel that they 
mean the head of the Deaprtment of Agriculture and Inspection, the 
head of the Department of Labor, the head of the Department of Health, 
the head of the Department of Roads and Irrigation, the head of the 
Department of Banking, and the head of the Department of Insurance. 
Those departments, then, and only those departments, are required to 
submit the report outlined in Section 81-117. The statute requires 
that these reports contain the “condition, management, and financial 
transactions of (the) department,” and since those words seem clear 
and adequate, we will not attempt to interpret them. 


Section 23, Article IV, of the Nebraska Constitution, says as follows: 


“The officers of the executive department and of all the public 
institutions of the state shall at least ten days preceding each regular 
session of the legislature severally report to the governor, who shall 
transmit such reports to the legislature, together with the reports 
of the judges of the supreme court of defects in the constitution 
and laws, and the governor or either House of the legislature may 
at any time require information, in writing, under oath, from the 
officers of the executive department, and all officers and managers 
of state institutions, upon any subject relating to the condition, 
management and expenses of their respective offices.” 


Section 1, Article IV, says, ‘the executive officers of the state shall 
be the Governor, Lieutenant Governor, Secretary of the State, Auditor 
of Public Accounts, Treasurer, Attorney General, Superintendent of 
Public Instruction...”, and thus those officers must definitely comply 
with the report requirements of Section 23. Section 1 then goes on to 
say “and the heads of such other executive departments as may be 
established by law.” Thus, the executive department officers estab- 
lished by law also come within the report requirements of Section 23, 
but they are nowhere specifically and unequivocally listed as such in 
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the statutes or constitution. Therefore, in order to determine which 
officers are executive officers so as to come under the requirements of 
Section 23, Article IV, of the Constitution, we must examine the officers 
individually, and the court decisions applicable thereto. 


The case of State, ex rel. Howard v. Marsh, 146 Neb. 750, 21 N. W. 
2d 503, establishes that the Department of Agriculture and Inspection 
is an executive office. And the case of Clark v. Lincoln Liberty Life 
Ins. Co., 1389 Neb. 65, 296 N. W. 449, establishes that the Insurance De- 
partment is an executive department of the government created by the 
Legislature under constitutional authority. Section 81-101, R. R. S., 
1943, says, “The executive and administrative work shall be divided 
into the following departments: (1) Department of Agriculture and 
Inspection, (2) Department of Labor, (3) Department of Health, (4) 
Department of Roads and Irrigation, (5) Department of Banking, and 
(6) Department of Insurance.” 


It is clear, then, from the conclusions and reasoning of the above 
decisions, and the language of the above statute, that the Departments 
of Labor, Health, Roads and Irrigation, Agriculture and Inspection, 
Insurance, and Banking, are executive departments, and we feel they 
are executive departments such as the Legislators intended to come 
within the requirements outlined in Section 23, Article IV, of the 
Nebraska Constitution. 


In State, ex rel. Johnson v, Chase, 147 Neb. 758, 25 N. W. 2d 1, 
the Court determined that the Nebraska Liquor Commission was not 
an executive office, and in Sommerville v. Johnson, 149 Neb. 167, 30 
N. W. 2d 577, the Court held the Merit System Act did not create an 
executive department. In the Sommerville case, the Court set out the 
following general criterion for determining the scope of “executive 
office”: 

“The terms ‘executive officers’, ‘heads of such other executive 
departments’ and ‘executive state officers’ as used in constitutional 
provisions establishing executive officers and placing limitation 
on creation of additional executive officers means such officers, 
departments and offices as have comparable scope, functions, and 
purposes with the officers, departments and officers specifically 
named in the Constitution. Const. Art. 4, Sec. 1, 27.” 


Prior to the decisions in the above cases, the Nebraska Supreme 
Court had rules that the Department of Industrial Development was 
an “executive state office.” Mekota v, State Board of Equalization, 146 
Neb. 370, 19 N. W. 2d 633. The Sommerville decision, however, consti- 
tuted a distinct departure from the decision of the Mekota case, and 
seemed to indicate the Court was of the opinion that the framers of 
the constitution intended the language “executive office,” or “executive 
department” to have a rather narrow scope. 


In 1940, the Nebraska Legislative Council issued a Report (Report 
No. 13, Nebraska Legislative Council) on the subject of “State Publi- 
cations in Nebraska,” which reached the following conclusion relative 
to Article IV, Section 23, of the Nebraska Constitution: 


“Thus, it would appear that the Constitution requires a biennial 
report from all the constitutional officers of the executive depart- 
ment (presumably including the Governor and Lieutenant Gov- 
ernor, though the necessity of such report is not apparent), from 
the University of Nebraska, the four normal schools, the seventeen 
charitable and penal institutions under the Board of Control, and 
irom the several “code departments” which have been established 

y law.” 
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The “code departments” referred to in this report are those ad- 
ministrative offices enumerated in Section 81-101, supra. They were 
established by the Legislature in 1919 with the enactment of the Civil 
Administrative Code (Laws 1919, p. 484). At that time these offices 
were listed as Department of Finance, Agriculture, Labor, Trade and 
Commerce, Public Welfare, and Public Works. They are now listed as 
Department of Banking, Agriculture, Labor, Insurance, Health, and 
Roads and Irrigation (81-101). Their status as executive offices has 
not changed with the change in title, and they are the offices referred 
to in the Legislative Council Report as “code departments.” 


In an advisory opinion to the Legislature (appendix of 15 Neb. 
679, 50 N. W. 276) the Nebraska Supreme Court determined that the 
office of railway commissioner would be a state executive office. But 
this office concluded that it was not an “executive office” in the sense 
that it was required under the constitution to file a biennial report. In 
Report of Attorney General, 1949-1950, p. 427, we said that “the pro- 
visions in the Constitution (Article 4, Section 22 and 23) and in the 
statutes (Chapter 84, Article 7) with reference to biennial reports of 
officers of the “executive Department” of our state government have 
no application to your commission (Railway Commission).” Thus, 
though the courts have generally interpreted the scope of the language 
“executive Officers”, as used in the early sections of Article IV, to be 
quite narrow, the language as used in Section 23 has been given an 
even narrower interpretation. 


In view of these considerations we would advise that only the 
following departments are subject to the constitutional requirements 
(Article IV, Section 23) that the “officers of the executive department 
. .. report to the Governor, who shall transmit such report to the 
Legislature jic0c% os 43. ” Governor, Lieutenant Governor, Secretary of 
State, State Auditor, Attorney General, Superintendent of Public In- 
struction, State Treasurer, Department of Labor, Department of Insur- 
ance, Department of Health, and Department of Roads and Irrigation. 


The Legislature itself has prescribed that other offices submit re- 
ports, as follows: 


Section 83-112, R. R. S., 1948, requires that the Board of Control 
submit a “biennial report to the Legislature.” 


Section 81-806, R. R. S., 1943, requires the Game, Forestation and 
Parks Commission to file, on December 15 of each year, a report 
with the Governor. 


Section 82-102, R. R. S., 1943, requires the Nebraska State Historical 
Society, to “make annual reports to the Governor the same as re- 
quired of other state institutions.” 


Section 81-822, R. R. S., 1943, requires that the “Nebraska Com- 
mission on Intergovernmental Cooperation shall report to the Gov- 
ernor and to the Legislature within fifteen days after the convening 
of each regular legislative session, and at such other times as it 
deems appropriate.” 


Section 48-166, R. R. S., 1943, requires the Nebraska 'Workmen’s 
Compensation Court to issue an annual report on or before January 
1 of each year. 


Section 81-846, R. R. S., 1943, requires the Board of Examiners for 
Professional Engineers and ‘Architects to submit a report to the 
Governor on or before December 31 of each year. 
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Section 81-153, R. R. S., 1943, requires that “the Purchasing Agent 
shall make an annual detailed report to the Governor of his opera- 
tions and such other reports to and as the Governor shall request 
from time to time.” 


Section 55-148, R. R. S., 1943, requires the Adjutant General To 
make a report on or before December 1 next preceding the regular 
session of the State Legislature.” 


Section 81-530, R. R. S., 1948, requires the State Fire Marshal to 
submit an annual report to the Governor not later than February 15. 


Section 2-103, R. S. Supp., 1951, requires the State Board of Agri- 
culture to make an annual report at the end of each fiscal year to 
the Governor. 


Section 2-304, R. S., 1943, requires the State Horticultural Society 
to make an annual report to the Governor. 


Section 2-503, R. S., 1948, requires the Nebraska Dairymen’s Asso- 
ciation to make an annual report to the Governor. 


Section 2-603, R. S., 1943, requires the Nebraska Corn Improvers’ 
Association to make an annual report to the Governor. 


Section 2-703, R. S., 1943, requires the Nebraska State Poultry 
Association to submit an annual report to the Governor. 


Section 2-804, R. S., 1943, requires the Nebraska Potato Improve- 
ment Association to make an annual report to the Governor. 


Section 29-2635, R. R. S., 1943, requires that the Board of Pardons 
and Paroles, through the Governor, “shall communicate to the 
Legislature at each regular session each case of remission of fine, 
forfeiture, reprieve, commutation, pardon or parole granted by the 
Board of Pardons since the last previous report.” 


Section 75-110, R. R. S., 1948, requires the Railway Commission 
to make an annual report to the Governor on or before the first 
Monday in December. 


Section 48-806, R. R. S., 1943, requires that “not later than the 
thirty-first day of May of each year, the Commissioner (of Labor) 
shall submit (a report) to the Governor... .” 


Section 68-306, R. R. S., 1943, requires the Board of Control to 
report to the Governor, on or before December 15, “concerning its 
cones, with respect to its administration of the State Assistance 
Fund.’ 


Section 51-106, R. R. S., 1943, requires that on or before December 
20 the State Librarian shall report to the Governor the condition of 
the library. 


Section 51-403, R. R. S., 1948, requires the Public Library Com- 
mission “to make a biennial report to the Governor of its activities 
and the progress of its work on or before December 15 in each 
even-numbered year.” 


Section 79-1435, R. R. S., 1943, requires the State Board of Voca- 
tional Education to make a biennial report to the Legislature 

pnowing the progress of vocational education in the State of 
ebraska...” 
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Section 81-106, R. R. S., 1943, requires the Tax Commissioner “from 
time to time, to publish for the information of the several depart- 
ments and for the general public bulletins of the work of the state 
government.” 


Section 3-105, R. S. Supp. 1951, requires the Department of Aero- 
nauties to “make a written report to the Governor on or about 
December 1, of each year.” 


Section 2-1212, R. S., 1943, requires the State Racing Commission 
to make “an annual report to the Governor on or before the third 
Monday in December in each year, including therein an account 
of its actions, its receipts and disbursements under the provisions 
of section 2-1201 to 2-1218. 


The above outlined offices are believed to be all of the offices 
required by statute to submit reports. We did not, however, examine 
every page of the Revised Statutes of Nebraska, and thus there is a 
possibility that we have omitted some offices which are required by law 
to submit some kind of report. 


Sections 84-702 and 84-703, R. R. S., 1943, say as follows: 


84-702: “The state officers who are required by law to make 
biennial reports to the legislature shall cause as many copies as 
they may determine to be printed and ready for distribution on or 
before the first day of the session of the Legislature.” 


84-703: “The state officers shall be required to deliver as many 
copies as they may determine to the State Librarian, who shall 
preserve the same for the use of the state officers and members 
of the Legislature.” 


We do not feel that these statutes alter or add to the list of officers 
required to make reports. They are not intended to specify who shall 
file biennial reports, but are merely intended to specify the number 
to be printed and where certain of them shall be delivered. 


As to the contents of these various reports, the Constitutional pro- 
vision (Section 23, Article IV) would seem to require that they relate 
to the condition, management, and expenses of the office; the general 
statutory provision (81-117) requires that they report the condition, 
management, and financial transactions of the department; and the 
specific statutes range from requiring the Department of Roads and 
Irrigation (46-214) to give a “full and true report of the work of the 
department touching all of the matters and duties devolving upon the 
department by virtue of its office,” to requiring the Auditor of Public 
Accounts (84-303, R. R. S., 1943) to furnish “(1) a full and detailed 
statement of the condition of the treasury, and the amount of the 
expenditures for the last fiscal year; (2) A full and detailed statement 
of the public debt, showing fully all liabilities and resources of the 
state; (3) Estimates of the revenue and expenditures for the next suc- 
ceeding year; (4) Such plans as he may deem expedient for (a) the 
support of public credit, (b) lessening the public expenses, (c) using 
the public money to the best advantage, (4) promoting frugality and 
economy in public offices, and generally for the better management 
and more perfect understanding of the fiscal affairs of the state, and 
(e) securing uniformity and efficiency in the levying and collecting of 
taxes, systematizing the work to be done by officers having duties to 
perform under the revenue law; (5) A tabular statement showing 
separately the whole amount of each appropriation of money made by 
law, the amount paid under the same and the balance unexpended; (6) 
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A tabular statement showing separately the amount of money received 
into the state treasury from all sources in the preceding fiscal year, the 
amount received from each county, and for what years paid, the amount 
of penalties and interest reported collected on delinquent taxes, and 
the balance due from each county, on account of taxes for each year, 
for which such balances may be due; and (7) A tabular statement show- 
ing the whole number of acres of land and value, total value of town 
lots, and the whole number and value of each item of taxable property 
returned by the several assessors or county clerks to the State Board 
of Equalization and Assessments.” 


Where required by specific statute to submit a report, the statute 
customarily provides at least a partial outline as to what the report 
should contain. The offices required to give reports are, of course, 
quite numerous, and we are unable to interpret each statute here and 
determine the exact contents of each report. The contents of these re- 
ports must necessarily rest to a certain degree with the discretion of 
the department head. 


It should be noted that the Department of Roads and Irrigation is 
required by specific statute (84-303), by general statute applying to all 
“code departments” (81-117), and by Constitutional amendment (Sec- 
tion 23, Article IV), to submit a report to the Governor and/or Legisla- 
ture, Also, the Labor Department, by virtue of 81-117, must annually 
report to the Governor on or before December 1; by virtue of the Con- 
stitutional provision (Section 23, Article IV) they must report to the 
Governor and Legislature bienially ten days prior to the legislative 
session; and by virtue of Section 48-606, R. R. S., 1943, the Commissioner 
of Labor must report to the Governor not later than the 31st day of 
May each year. The code departments come under the provisions of 
81-117, which requires an annual report to the Governor on or before 
December 1, and the provisions of Section 23 of Article IV of the Con- 
stitution, which require a biennial report to the Governor at least ten 
days preceding each regular session of the Legislature. 


These examples force the conclusion that many of these laws were 
enacted without consideration for the laws then existing, and therefore, 
in many of these instances it would seem legitimate to submit only 
one report. Once again, it would seem pretty much a matter for the 
discretion of the department heads. 


SUMMARY 


The following departments are required by Section 23, Article IV, 
of the Nebraska Constitution, to submit a report to the Governor at 
least ten days preceding each’ regular session of the Legislature: 


Governor Department of Banking 

Lieutenant Governor Department of Agriculture & Inspection 
Secretary of State Department of Labor 

State Auditor Department of Insurance 

Attorney General Department of Health 

Supt. of Public Instruction Department of Roads and Irrigation 
State Treasurer Officers of all State Public Institutions 


The following departments are required by Section 81-117, R. R. S., 
i043; to submit an annual report to the Governor on or before Decem_ 
er 15 


Department of Banking 
Department of Agriculture and Inspection 
Department of Labor 
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Department of Insurance 
Department of Health 
Department of Roads and Irrigation 


The following departments, other than those already mentioned, 
are Tequited through specific statutes to submit some type of periodic 
report: 


Board of Control (83-112) 

Game, Forestation and Parks Commission (81-806) 

Nebraska State Historical Society (82-102) 

Nebraska Commission on Intergovernmental Cooperation (81-822) 

Nebraska Workmen’s Compensation Court (48-166) 

maar a paeaaa for Professional Engineers and Architects 
1-1 

Purchasing Agent (81-153) 

Adjutant General (55-148) 

State Fire Marshal (81-530) 

State Board of Agriculture (2-103) 

State Horticultural Society (2-304) 

Nebraska Dairymen’s Association (2-503) 

Nebraska Corn Improvers’ Association (2-603) 

Nebraska State Poultry Association (2-703) 

Nebraska Potato Improvement Association (2-804) 

Board of Pardons and Paroles (29-2635) 

Railway Commission (75-110) 

Commission of Labor (48-606) 

State Assistance Fund (68-306) 

State Librarian (51-106) 

Public Library Commission (51-403) 

State Board of Vocational Education (79-1435) 

Tax Commissioner (81-106) 

Department of Aeronautics (3-105) 

State Racing Commission (2-1212) 


December 9, 1953 
ELECTIONS 
Filings for Office of Superintendent of Public Instruction 


REQUESTED BY: Mr. D. F. Whalen, Assistant Secretary of State, De- 
partment of State, Capitol Building, Lincoln, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: Whether it is proper for the Secretary of State to 


accept a filing for the office of Superintendent of 
Public Instruction for the gerieral election in 1954. 


CONCLUSION: No. 


The question presented concerns the propriety of accepting or re- 
jecting a filing for the office of Superintendent of Public Instruction. 
The answer involves a construction of the Constitution of the State of 
Nebraska as well as a construction of certain statutory enactments. 
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Article IV, section 1 of the Constitution as adopted in 1920 and 
amended in 1936 provided, insofar as is necessary here, as follows: 


“The executive officers of the state shall be the Governor, 
Lieutenant Governor, Secretary of the State, Auditor of Public Ac- 
counts, Treasurer, Attorney General, Superintendent of Public 
Instruction and the heads of such other executive departments as 
may be established by law. * * * *.” 


The above constitutional provision was amended, effective December 2, 
1952, and the only change made in the above-quoted portion was to 
omit the word, “Superintendent of Public Instruction.” 


Article IV, section 21 of the Nebraska Constitution of 1875 has not 
been amended through the years and reads: 


“Tf the office of auditor of public accounts, treasurer, secretary 
of state, attorney general, commissioner of public lands and build- 
ings, or superintendent of public instruction, shall be vacated by 
death, resignation, or otherwise, it shall be the duty of the governor 
to fill the same by appointment, and the appointee shall hold his 
office until his successor shall be elected and qualified in such man- 
ner as may be provided by law.” 


Section 32-305, R. R. S., 1943, provides: 


“The Superintendent of Public Instruction shall be elected at 
the general election in 1954, and every four years thereafter.” 


L. B. 286, Ch. 311, p. 1033, Laws 1953, allocated the duties of the 
Superintendent of Public Instruction to the State Department of Edu- 
cation. This bill repealed 32-305, above quoted, together with certain 
other sections pertaining to the office of superintendent. However, in 
section 1 of L. B. 286, it was stated: 


“The provisions of sections 2 to 5 of this act (which includes 
the repeal clause pertaining to 32-305) shall not become operative 
until the first Thursday after the first Tuesday in January, 1955, 
and until that date the sections amended or repealed by this act 
shall remain in full force and effect.” 


L. B. 285, Ch. 320, p. 1053, Laws 1953, relates to the general super- 
vision and administration of the school system and provides that cer- 
tain references throughout the statutes to the Superintendent of Public 
Instruction shall be taken to refer to the Commissioner of Education. 


Thus it will be seen that the legislature abolished the office of 
Superintendent of Public Instruction and repealed all provisions for 
duties of that office, effective the first Thursday after the first Tues- 
day of 1955. It also left in effect until that date a provision that a 
superintendent shall be elected at the general election in 1954. The 
amendment of Article IV, section 1 in 1953 omitted the specific reference 
to “Superintendent of Public Instruction” as an executive officer, but, 
apparently overlooked was section 21 of the same article which re- 
quires the governor to appoint to fill the office in the event it shall 
become vacated by reason of death, resignation, or otherwise. 


Under these facts, a somewhat detailed consideration of the case 
of Swanson v. State, 132 Neb. 82, 271 N. W. 264, becomes necessary. 
That action was one for declaratory judgment. Swanson sought to de- 
termine his legal rights and official status after the adoption of an 
amendment to the Nebraska Constitution. Swanson held the office of 
Commissioner of Public Lands and Buildings, by virtue of his election 
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to that office at the general election held in November, 1934. He was 
a successful candidate for re-election at the general election of 1936. 
Also approved by a vote of the people at the 1936 election was an 
amendment to the constitution, the effect of which was to omit the 
words “commissioner of public lands and buildings” from the provi- 
sion specifying certain officers as executive officers. This provision 
was proclaimed by the governor, after tabulation and canvass of the 
votes, to be in full force and effect on December 15, 1936. Pursuant 
to this proclamation Swanson was deprived of the powers incident to 
his office and all compensation was denied him from and after the date 
of the election in November, 1936. Other provisions of the constitu- 
tion not amended at this time, were ones providing (1) That certain 
executive officers, including the commissioner, shall constitute a board 
for the sale, leasing and management of school lands and funds; (2) 
That if the commissioner’s office shall be vacated by death, resignation 
or otherwise, it shall be the duty of the governor to appoint to fill the 
office (present section 21, Article IV); (3) That his salary shall be a 
stated amount; (4) That he shall be elected biennially; (5) That his 
term of office shall be for a stated time. There were a number of statu- 
tory sections pertaining to the duties and office of the commissioner 
which were not amended or repealed by the legislature at that time. 


The majority of the Nebraska Court held that the amendment to 
Article IV, section 1 was effective to withdraw the office of commis- 
sioner from the specified executive officers under the constitution, and 
that the remaining references to the commissioner in the constitution 
were superseded by the amendment. It was further held, however, 
that the constitutional amendment could not be effective to repeal all 
of the existing statutory law conferring powers and duties on the com- 
missioner, since an executive officer of the state could exist without 
being specifically mentioned in the constitution under the provision 
of Article IV, section 1. 


The minority dissented on the grounds that the amendment to 
Article IV, section 1 did not operate to exclude the commissioner from 
the executive officers specified by the constitution by virtue of the pro- 
visions remaining unamended. 


In the situation presently considered, that of Superintendent of Pub- 
lic Instruction, it will be seen that the holding in Swanson v. State, 
supra, precludes any argument that the amendment of 1953 to Article 
IV, section 1 did not entirely remove the office of superintendent from 
the specified executive officers under the constitution. It might be 
further noticed, with reference to Article IV, section 21’s antiquity, that 
section 21 to this day contains reference to the duty of the governor 
to appoint to fill any vacancy in the office of the Commissioner of Pub- 
lic Lands and Buildings. It is now joined in obsolescence by the words 
“Superintendent of Public Instruction.” 


As was held in the Swanson case, supra, this amendment did not 
operate to abolish the office of superintendent insofar as certain statu- 
tory sections pertained to it, since within the constitutional provision it 
is provided that the executive officers named in the constitution are not 
exclusive but that others may be established by law. In the present 
case, all of the provisions pertaining to the office of superintendent 
have been amended or repealed, but in certain instances those amended 
or repealed provisions are specifically retained until the first Thursday 
after the first Tuesday in 1955. It was intended that the office of super- 
intendent should continue to function in the customary manner until the 
new State Board of Education would take the reins. 
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It remains to consider what effect section 32-305 has as a part of 
our laws until it is repealed by the passage of time. It becomes immedi- 
ately apparent that this provision has no meaning whatsoever at this 
time. It purports to require the election of a Superintendent of Pub- 
lic Instruction at the general election in 1954; yet at the time that officer 
would normally take office there will be no such office, no duties, no 
powers, no compensation—nothing. The applicable rule is that in con- 
struing a statute, the legislative intention is to be determined from a 
general consideration of the whole act with reference to the subject 
matter to which it applies and the particular topic under which the 
language in question is found, and the intent so deduced from the whole 
will prevail over that of the particular part considered separately. 
State ex rel City of Grand Island v. Union Pc. R. Co., 152 Neb. 772, 
42 N. W. 2d 867. The intention to be gleaned from the entire act is 
entirely clear. It is to abolish the office of superintendent. It follows 
that section 32-305 has no present validity, and that the Secretary of 
State should refuse to accept any filing for the office of Superintendent 
of Public Instruction. 


December 9, 1953 
SCHOOLS 
Free School Privileges 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Are children of military personnel, whose parents 
live within a school district but maintain legal resi- 
dence in another state, entitled to free high school 
privileges in this State? 


CONCLUSION: Yes, 


The specific facts upon which this opinion is based should be made 
clear. They are as follows: The children involved live with their par- 
ents in areas surrounding or close to the Offutt Air Force Base, but 
they do not reside on federal property. They reside on property 
which is a part of the State of Nebraska, and within a regular consti- 
tuted Nebraska school district. Some of the parents own property and 
pay school taxes thereon. All of the parents are in Nebraska as part of 
the military operation at Offutt Air Base, and, of course, most of them 
do not contemplate remaining in Nebraska forever. Consequently they 
have maintained their legal residence in other states, 


The Nebraska Constitution, Section 6, Article VII, says as follows: 


“The Legislature shall provide for the free instruction in the 
common schools of this state of all persons between the ages of 
five and twenty-one years.” 


Section 79-201, R. R. S., 1943, as amended by L. B. 455, Sixty-fifth 
Session, Nebraska Legislature, 1953, says that “every person residing 
in a school district within the State of Nebraska who has legal or 
actual charge or control of any child, not less than seven nor more than 
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sixteen years of age, shall cause such child to attend regularly the pub- 
lic, private, denominational, or parochial schools. . .” 


Section 79-431, R. R. S., 1943, requires the school board to deter- 
mine the amount of money needed to maintain their school for the com- 
ing year, and the “amount of money so required shall be levied as a 
tax upon all of the taxable property of the school district.” 


Section 79-436, R. R. S., 1943, provides for the levy of a “sufficient 
tax to pay the high school tuition.” Thus, where a district does not 
have a high school, the taxpayers therein must afford a fund to pay the 
tuition of the district’s high school students at an adjoining high school. 


It is evident from these statutes that the determining factor, so far 
as whether a child shall be entitled to a free education in this State, 
is whether or not he is a resident of a Nebraska school district. The 
people here involved have maintained a legal residence elsewhere than 
in the State of Nebraska; they likely vote in another state; and they 
doubtless intend sometime te return to another state to live permanently. 
Therefore, these people are not in the ordinary legal sense considered to 
be legal residents of the State. There is, however, a distinction between 
legal residence, and residence for school purposes. In Cline v. Knight, 
137 P. 2d 680, (Colo.), the court held as follows: 


“In determining whether a child is or is not a resident of the 
school district so as to be entitled to attend the schools tuition-free, 
the usual and ordinary indicia of residence, as distinguished from 
legal domicil, should be the guide.” 


In Grand Lodge, IOOF v. Board of Education, 48 A. L. R. 1092, 90 
W. Va. 8, 110 S. I. 440, the court said: 


“The residence necessary to entitle a child to attend public 
schools without payment of tuition is not such as would be re- 
quired to establish a right to vote, or which would fix the liability 
for the support of a pauper, or for the purpose of determining the 
right of administration of its estate, but a residence even for a 
temporary purpose, not solely to enjoy the benefits of the free 
schools, and with the intention or removal as soon as that purpose 
is accomplished, is sufficient.” 


In Board of Education v. Lease, 64 Ill. App. 60, the Illinois Court 
said “it would not be insisted that the father must be a voter at the 
place or anywhere before the child may or must go to the public school. 
Very many conditions may occur which might render the residence 
of the parent or person in control of the child more or less indefinite 
as to the time and more or less dependent upon contingencies, and yet 
the child should not be deprived of school privileges.” 


The West Virginia Court, in the IOOF v. Board of Education case, 
supra, held that “every child in the state was entitled, without payment 
of tuition, to attend the public schools in the district in which they 
actually resided for the time being, whether that be their legal 
domicil or the legal domicil of their parents or guardian or not.” 


The Nebraska Court, in State v. Selleck, 76 Neb. 747, held that 
state officers, living in Lincoln during their terms of office, may send 
their children of school age to the public schools of the Lincoln district 
without paying tuition, even though they retain their legal residence 
elsewhere. 


The rule applied therein was that “if a family, or the person or per- 
sons having the legal custody and control of children of school age, 
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remove to and live in a school district other than the district of their 
legal residence, and such removal is not for the purpose of obtaining 
school privileges, but is principally from other motives, such children 
are entitled to full school privileges while living in the district.” 


See Mizner v. School District, 2 Neb. (Unof.) 238, 96 N. W. 128; 
MeNish v. State, 74 Neb. 261, 104 N. W. 186; and Martins v. School 
District, 101 Neb. 258, 162 N. W. 631, for similar rules and their 
application in the State of Nebraska. 


The Martins case (cited above) set out the following general prin- 
ciples relative to free education: 


“Statutes pertaining to our public schools should be liberally 
construed to the end that all persons of school age may enjoy their 
privileges.” 


“Solicitude for the education of its youth has always been 
characteristic of Nebraska. It is a settled policy of the state that 
every person of school age shall have an opportunity to attend its 
free schools.” 


In light of these fundamental principles, and the aforementioned 
rules of law, we are constrained to advise that the children involved 
in your inquiry are entitled to free education in the schools of Nebraska. 
We wish to point out, however, that this conclusion should not be con- 
strued so as to permit children to attend school in Nebraska schools 
tuition-free where their residence here is solely for the purpose of en- 
joying the benefits of our school system. 


December 14, 1953 
STATE INSTITUTIONS 


Liability of Relatives for Care of Patients in State Hospital 
for Mentally Ml 


REQUESTED BY: Mr. Hugh Stuart, County Attorney, Dawson County, 
Lexington, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. Section 83-352, R. R. S. 1943, provides that 


certain relatives of a patient in a state hospital for 
the mentally ill shall pay the cost of maintaining 
such patient in the hospital if they are financially 
able to do so. Is it necessary to give notice to such 
relatives of the provisions of the statute before its 
terms would apply to them? 


2. If no notice is necessary, how far back in point 
of time can the county go in demanding these pay- 
ments? Would it make any difference in this con- 
nection if the recovery is being attempted from one 
of the various classes of guardian, parent, spouse 
or child? 


3. These past payments have already been made 
to the hospital by Dawson County. In case of re- 
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covery from a relative what provision is made for 
the refunding to the county of its payment to the 
hospital? 


CONCLUSIONS: 1. No. 


2. The county is entitled to a refund of all pay- 
ments made for care of the patient from the time 
the patient first entered the hospital. On claims of 
this nature the Statute of Limitations does not ap- 
ply. Whether the action is against a guardian, or 
the parent, spouse or child of the patient makes no 
difference in this respect. 


3. The money recovered is paid to the hospital and 
is credited to the county on its bill from the Board 
of Control for care of patients from such county for 
the next quarter. 


1. Section 83-352, R. R. S. 1943, provides: 


“Tf any patient in a state hospital for the mentally ill, or the 
spouse, child or parent of such patient, is possessed of an estate 
or income sufficient to meet the expense of his care and mainten- 
ance in the hospital without depriving those dependent upon such 
patient or relative of their necessary support, the guardian, spouse, 
child, or parent cf such patient shall pay to the superintendent of 
the hospital, quarterly during the time the patient is in the hos- 
pital, a sum to be fixed by the Board of Control which shall be an 
amount equal to the per capita cost of maintaining the patient in 
the, HOspitales ic swan oa ease It shall be the duty of the county 
board of each county to investigate all unpaid claims and cause ac- 
tion to be brought in the name of the county by the county attor- 
ney to recover thereon, where it is probable that some recovery can 
be made.” 


You first inquire if it is necessary that notice be given to the pa- 
tient’s relatives of the provisions of this statute before its term apply. 
It is our opinion that such notice is not necessary. Everyone is pre- 
sumed to know the law. Presumably the superintendent of the hospital 
has already sent a claim or bill to the responsible relative for the care 
of the patient at the end of each quarter, but we find nothing in the 
statute to indicate that any notice must be given to the relative before 
he incurs liability. Such liability is imposed by the statute and the fact 
that the relative did not know of the statute is no defense in an action 
against him to collect such claim. 


2. You also inquire as to how far back in point of time the county 
can go in demanding payment of refund for funds expended for care 
of a patient in a hospital for the mentally ill. 


We assume that there could be no question but that a claim arising 
under the provisions of Section 83-352 is a claim in behalf of the state. 
In Section 25-218, R. R. S. 1948, we find the following provision: 


“Every claim and demand in behalf of the state, except for 
revenue, or upon official bonds, or for loans or moneys belonging 
to the school funds, or loans of school or other trust funds......... 
shall be barred by the same lapse of time as is provided by the law 
in case of like demands between private parties.” 


The case of State v. Stanton County, 100 Neb. 747, 161 N. W. 264, 
was a suit by the state against Stanton County to recover from the 
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county money levied and collected by the county authorities to cover 
support and care of patients from that county committed to the state 
hospital for the insane. In that case the court held that the word 
“revenue” as used in Section 25-218 is broad and general and includes 
all public moneys which the state collects and receives, from whatever 
source and in whatever manner, and that this suit was an action for 
revenue and the statute of limitations, therefore, did not apply. It 
appears to us that the reasoning of the court in State v. Stanton County, 
supra, would apply with equal force to actions of the same nature 
brought against individuals, and that such action would be an action 
for “revenue” and therefore the statute of limitations does not apply. 
See, also 53 C. J. S. 947, Limitations of Actions, section 16. 


It is our opinion that the statute of limitations does not apply to 
claims arising under Section 83-352, and that the county is entitled to 
recover reimbursement of expenses from the date the patient first 
entered the hospital. 


You also inquire in this connection if it makes any difference as to 
whether the action is brought against a guardian, a parent, spouse or 
child. We think not. The nature of the action is the same in all 
cases and the relationship of the defendant to the patient affords no 
basis for a distinction in this respect, in our opinion. 


3. You further state that past payments have already been made 
to the hospital by Dawson County, and inquire, in case of recovery from 
a relative, how these payments are to be refunded to the county. 


The statutes do not set out in detail the procedure to be fol- 
lowed in such cases. However, the practice followed by the Board of 
Control, and which we think is legal and proper, is to pay the money 
recovered to the hospital. The amount so recovered is then credited 
on the next quarterly bill presented to the county for care of patients 
from that county so that the county’s bill for that quarter to reduced 
by the amount. In that way, although the county does not get the actual 
money recovered, it gets the benefit of such recovery through the 
credit given by the Board of Control on future quarterly statements. 


December 18, 1953 
MOTOR VEHICLE LICENSES AND REGISTRATION 
Registration of Truck Owned by Rural Fire Protection District—Fee 


REQUESTED BY: John C. Gewacke, County Attorney, Geneva, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Does a rural fire protection district have to pay a 
registration fee on a truck owned by the district, 
and, if so, what is the fee? 


CONCLUSION: Yes, Such fee is the same as that of commercial 
trucks and truck-tractors as provided in Section 
60-331 R. R. S., 1943. 
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Section 60-302, R. R. S. 1943, provides that every owner of a motor 
vehicle shall register such motor vehicle as therein provided and “shall 
pay the proper registration fee.............. except as otherwise ex- 
pressly provided.” 


The only exceptions which we find are those contained in Section 
60-335, R. R. S. 1943, as amended by L. B. 259, Legislative Session of 
1953, which now reads as follows: 


“No registration fee shall be charged for any motor vehicle 
owned by any city or village of this state for the use of the police, 
street or fire departments, nor for any motor vehicle, except busses, 
owned and used by any school district, any county, or this state.” 


It will be noted that Section 60-335 does not expressly except trucks 
owned by rural fire protection districts from the payment of registra- 
tion fees, and we think the statute cannot be so construed. It is our 
opinion, therefore, that a rural fire protection district must pay a regis- 
tration fee on trucks owned by the district even though used for fire 
protection purposes. 


The registration fee on such trucks is that fixed for commercial 
trucks and truck-tractors as provided in Section 60-331 R. R. S. 1943. 


December 17, 1953 


RURAL FIRE DISTRICTS 
Petition to Form—Right to Recall or to File Supplemental Petitions 


REQUESTED BY: Richard J. Haggart, County Attorney, St. Paul, 
Nebraska. 


OPINION BY: Clarence S Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Pursuant to the provisions of Article 5, Chapter 
35, R. R. S., 1943, petitions for the formation of a 
rural fire protection district to include territory in 
both Howard and Sherman counties, were filed in 
the offices of the county clerks of these counties. 
The petition filed in Sherman County did not con- 
tain the signatures of sixty per cent of the free- 
holders residing within the territory of the district 
in Sherman County. The county clerk has refused 
to permit the circulators to withdraw the petition 
and attempt to obtain more signatures thereon and 
has also refused to permit supplemental petitions 
containing additional signatures to be filed. Is he 
right in so ruling? 


CONCLUSION: If the request to withdraw the petition or to file a 
supplemental petition was made before the county 
elerk had made his certificate as to the adequacy 
of the petition already filed, he should have per- 
mitted the withdrawal of the petition or the filing 
of supplemental petitions. If, however, the request 
was made after he had made his certificate, he 
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was right in his ruling. After a petition of this 
nature has been acted upon by the proper officer 
it cannot be supplemented or withdrawn, and sig- 
natures cannot be added to it or withdrawn from 
it. 

Section 35-503, R. S. Supp., 1951, provides in part as follows: 


“Whenever sixty per cent of the freeholders residing in any 
rural territory, equivalent in area to one township or more, elects 
to form, organize, establish, equip and maintain a rural fire pro- 
tection district, they shall signify such intention by presenting to 
the county clerk of the county or counties in which such territory 
is situated, a petition setting forth the desires and purposes of 
such petitioners. Such petition shall contain the full names and 
post office addresses of such petitioners, the suggested name of 
the proposed district, the area in square miles to be included 
therein, and a complete description according to government sur- 
vey, wherever possible, of the boundaries of the real properties 
intended to be embraced in the proposed rural fire protection dis- 
trict.” ete, 


Section 35-504, R. S. Supp., 1951, goes on to provide in part: 


“Upon the filing of such petition in the office of the county 
clerk, the county clerk shall determine and certify that such peti- 
tion has been signed by at least sixty per cent of the freeholders 
whose names appear on the current tax schedules in the office 
of the county assessor and who appear to reside within the sug- 
gested boundaries of the proposed district. He shall thereafter 
designate a time and place for said petition to be heard by the 
county board . . . Provided, that if the proposed district shall be 
situated within two or more counties, the county clerk of the 
county wherein the largest number of petitioners shall have signed, 
shall confer with the clerk or clerks of the other county or coun- 
ties concerned and shall contain a certificate as to the adequacy 
of the petitions pertaining to said county or counties, and there- 
after he shall designate a time and place for a hearing before a 
joint meeting of the county boards of all counties in which the 
proposed district is to be situated and shall give notice thereof 
by publication in the manner hereinbefore provided.” 


This Department has expressed the opinion, unofficially, that 
where the proposed rural fire protection district includes territory 
located in two or more counties, the petition is sufficient if it is 
signed by sixty per cent or more of the freeholders residing within 
the territorial limits of the proposed district but that this does not re- 
quire that it must be signed by sixty per cent of the freeholders within 
the area included in each separate county, but only that sixty per cent 
of the freeholders within the proposed territory, as a unit, must sign 
the petition. As provided in section 35-504, the county clerk of the 
county in which the largest number of petitioners shall have signed 
should confer with the other county clerk or county clerks involved, 
and they should certify “as to the adequacy of the petitions pertaining 
to their respective counties”, which we construe to mean that they 
certify that the petitions are in proper form and are signed by........ 
freeholders out of a total number of freeholders residing within the 
territory of the district in said county. It then becomes the duty of 
the county clerk of the county in which the largest number of free- 
holders have signed to determine, from the certificates of the county 
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clerks of the other counties involved, whether sixty per cent of the 
freeholders residing within the territorial limits of the proposed dis- 
tricts have signed the petition. We believe that the language of the 
statutes requires this interpretation. The foregoing, of course, does 
not answer your questions but, we believe, may have some bearing 
on your problem. 


On the specific questions you ask we have been unable to find any 
decisions in which they have been directly considered. Ordinarily 
the question presented to the court has been as to the right of a peti- 
tioner to add or withdraw his name to the petition after it has been 
filed with or acted upon by the proper authorities. The rule appears 
to be settled in this state that after a petition of this kind has been 
filed with and acted upon by the proper public official it is too late 
either to add or withdraw names. State, ex rel. Larson v. Morrison, 
155 Neb. 309, 51 N.W. 2d 626; Allen v. Tobin, 155 Neb. 212, 51 N. W. 
2d 338; State, ex rel. Tanner v. Warrick, 106 Neb. 750, 184 N. W. 896; 
Dappen v. Weber, 106 Neb. 817, 187 N. W. 230; Hoffman v. Nelson, 
1 Neb. (Unof,) 215, 95 N, W. 347; Ray v. Colby, 5 Neb. (Unof.) 151, 
97 N. W. 591. See also Hawkins v. Carroll, (S.C.) 126 A. L. R. 1028, 
and annotation beginning on page 1031, and supplementary annotation 
in 27 A. L. R. 2d Series, 604. By analogy, there would appear to be no 
reason why petitions for the creation of a rural fire protection dis- 
trict supplementing the original petitions filed might not continue to 
be filed with the county clerk within a reasonable time after the filing 
of the original petition until such time as the county clerk has acted 
upon such petition by certifying that the petition either is or is not 
sufficient. It would seem also, that petitioners might properly with- 
draw their names from the petition during this period. 


After the county clerk has made his certificate as to the adequacy 
and sufficiency of the petition, however, we think that no further 
petitions may be filed to supplement the original petition, and that no 
names may be added or withdrawn from the original petition. 


We believe, also, that a petition may lawfully be withdrawn or 
recalled after it has been filed at any time before the county clerk 
has acted on it by certifying as to its adequacy, and it may be re-filed 
lated with additional names added or names withdrawn, but this may 
not be done after the county clerk has certified as to the adequacy of 
the petition. After such action by the county clerk a new and original 
petition must be filed. Whether the county clerk of Sherman County 
was right in refusing to permit the withdrawal of the petition or the 
filing of a supplemental petition would depend, in our opinion, on 
whether such requests were made before or after he had certified as 
to the adequacy of the petitions already filed. 


December 29, 1953 


TAXATION 


Assessment of Personal Property; Failure to Deliver List Where 
Personal Property Is Exempt 


REQUESTED BY: Otto H. Wellensiek, County Attorney, Nebraska 
City, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H, Williams, Assistant Attorney General. 
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QUESTION: Whether a prosecution will lie under the provi- 
sions of Section 77-1232, R.R.S. 1943, for the will- 
ful failure or refusal to deliver to the assessor a 
list of personal property, where: 


(1) there is some question as to whether the 
personal property is exempted by section 77-202, 
R.R.S. 1943? 


(2) there is no property required by law to 
be listed, but the resident is liable for poll and old 
age assistance taxes? 


CONCLUSION: (1) Yes. 


(2) No, but it is unlikely that there can be any 
instance where there is no property subject to 
being listed. 


Section 77-1201, R.R.S. 1943, provides that a complete list of all 
personal property held or owned on March 10 of the year in which the 
assessment is being made, except motor vehicles, shall be made, and, 
in paragraph (1), it is provided that every person of full age and 
sound mind, being a resident of this state, shall list all his money, 
* and all other personal property, except motor vehicles, 


Section 77-1232, R.R.S. 1943, states that if any person shall * * * 
willfully fail or refuse to deliver to the assessor a list of the taxable 
property which by law is required to be listed * * * certain penalties 
may be incurred. 


It will be noticed that these statutes do not excuse the making 
and delivering of the list in a case where the personal property of a 
resident is exempt, but 77-1201 requires a complete list of all property 
held or owned on March 10. The text is mandatory. If a person holds 
or owns any personal property within the purview of 77-1201, he must 
make and deliver a list as provided by law. Intent is the test of liability 
for failure or refusal. This will answer your first question. 


Your second question asks whether a taxpayer who has no prop- 
erty which he is required to list by law, but who is required to pay 
poll tax and old age assistance tax, and who fails to deliver to the 
assessor a return, can be prosecuted under 77-1232. Under the imme- 
diately preceding interpretation it is difficult to conceive a situation 
in which an individual would not have some item of personal property 
as envisaged by 77-1201. If such a situation could occur, it is clear 
that the individual would not be responsible for making the required 
return, because the law requires the listing of property and not a state- 
ment of the lack of it. Section 77-1611, R.R.S. 1943, imposing the poll 
tax, and section 68-230, R.R.S. 1943, imposing an old age assistance tax, 
do not require the return of a statement, nor are they connected with 
the provisions on personal property. 
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December 19, 1953 
TAXATION 


Occupation Tax; Foreign Corporation Exclusively in 
Interstate Commerce 


REQUESTED BY: Frank Marsh, Secretary of State, Department of 
State, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: Whether the State of Nebraska can impose an oc- 


cupation tax, as provided for by section 21-306, 
R.R.S. 1943, on a foreign corporation engaged ex- 
clusively in interstate commerce. 


CONCLUSION: No. 


The sworn statement of the pipeline company in question reveals 
that said company is engaged exclusively in interstate commerce. The 
company transports crude oil through its pipeline from points outside 
of the State of Nebraska to Gurley, Cheyenne County, Nebraska. From 
this point another pipeline company transports the crude oil to delivery 
points outside of the state, Under this set of facts, it cannot be said 
that the company is engaged in any manner in intrastate commerce. 


Under the view that we take of this question, it is not necessary 
to decide whether the occupation tax imposed on foreign corporations 
by sections 21-304 to 21-306, R.R.S. 1943, would be a valid exercise of 
state taxing power if applied to foreign corporations engaged exclusively 
in interstate commerce. It is our opinion that it was not the intention 
of the legislature, as shown by the clear language of the act involved, 
to include foreign corporations engaged exclusively in interstate com- 
merce. 


Section 21-304 provides that each foreign corporation for profit, 
doing business in this state, and owning or using a part or all of its 
capital or plant in this state and subject to compliance with all other 
provisions of law, in addition to all other statements required by law, 
shall make a report in writing as therein prescribed. 


Section 21-305 enumerates the contents of the report. 


Section 21-306 states that upon the filing of such report, that it is 
the duty of such corporation to pay an annual occupation tax which is 
therein described. 


Had the legislature intended that this occupation tax should apply 
to foreign corporations engaged exclusively in interstate commerce 
when they included “Each foreign corporation for profit, doing business 
in this state, * * *,” they would not have added the words, “and subject 
to compliance with all other provisions of law, in addition to all other 
statements required by law, * * *.” This is necessarily so from a read- 
ing of section 21-1201, R.R.S, 1943, which is the first section of the 
article pertaining to foreign corporations. 21-1201 provides in part: 


“Every foreign corporation, as hereinafter defined * * * and 
also except such corporations engaged in interstate commerce as 
common carriers, shall * * *” 


appoint a resident agent and file certain certificates as provided there- 
in. The case of Nebraska Wheat Growers’ Association v. Norquest et 
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al., 113 Neb. 731, 204 N.W. 798, discussed the portion of 21-1201 above 
quoted as follows: 


“Corporations organized for the purpose and doing business 
as shown by this record are engaged in interstate commerce, and, 
as such, are not required to file the certificate called for by section 
634, supra, before doing business in this state. Traphagen v. Lind- 
say, 95 Neb. 828, 146 N.W. 1026. We conclude that this is the 
proper interpretation of the clause in such section, which reads: 
‘Except such corporations engaged in interstate commerce as com- 
mon carriers.’ The words ‘common carriers’ as used being in a 
general sense, and not intended to limit such words to those engaged 
in actual transportation, but to include, as well those engaged in a 
business partaking thereof, as plaintiff herein. To hold otherwise 
would be to run counter to the provisions of the Constitution of 
the United States, which lodges in Congress the sole power to regu- 
late interstate commerce.” 


Since the occupation tax here in question is imposed only on foreign 
corporations “subject to compliance with all other provisions of law,” 
it cannot apply to this pipeline company because it is not subject to, 
for one example, section 21-1201, from which it was specifically ex- 
cluded. “Subject to” means dependent upon; limited by; under the 
control, power or dominion of. State v. Tilley, 137 Neb. 173, 288 N.W. 
521. 


Other grounds might be urged to show this same result, but con- 
struction of terms should not be resorted to where the language of the 
statute is clear. 


December 31, 1953 
MOTOR VEHICLES 


Taxation and Registration of Vehicles of Nonresident 
Military Personnel 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
QUESTIONS: 1. Could this department require military per- 


sonnel who are not residents of Nebraska stationed 
in this state to purchase their license plates in their 
state of residence? 


2. In the event that they desire to register in 
Nebraska, must they declare their residence in 
Nebraska and comply with the Certificate of Title 
Act and pay the same fee as any individual who is 
a resident of this state? 


3. Would we be obligated to sell them Nebraska 
license plates without the payment of the personal 
tax as is provided under the Soldiers and Sailors 
Relief Act upon their making proper application? 
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CONCLUSIONS: 1s rBle; 
2. No, 
3. Yes. 


You first ask whether the Department of Roads and Irrigation 
may require nonresident military personnel to purchase motor vehicle 
registration plates in the state of their residence. It is clear that such 
personnel may purchase their registration in their home state, but we 
find no authority which would permit your Department to require 
them to do so. In fact, Section 60-302, R.R.S., clearly contemplates 
that nonresidents may purchase their registration here, for it provides 
that, “Every owner of a motor vehicle shall, for each motor vehicle 
owned, * *, make application for registration on a blank furnished 
for that purpose by the county treasurer of the county in which the 
owner resides or, if such owner is not a resident of this state, such 
application for registration may be made to the county treasurer of any 
county, except as otherwise expressly provided.” We find no other 
provision of the statutes which would exclude nonresident military 
personnel from use of this procedure. Of course, if they do choose to 
register their motor vehicles in this state, they must pay the statutory 
registration fee, since the Soldiers and Sailors Civil Relief Act does not 
exempt them from payment of such registration fees if they register 
in this state rather than in their home state. 


Your second question is for all practical purposes answered by the 
foregoing discussion. There is nothing in the statutes which could 
compel nonresidents to falsely declare their residence to be in this 
state, 


Your final question must be broken down into two parts. In the 
first place, the personal property (including motor vehicles) of non- 
residents stationed in Nebraska in compliance with military or naval 
orders does not have a situs within this state for purposes of taxation, 
and thus may not be taxed by the state or any political subdivision 
thereof, the only exception being in the case of “personal property 
used in or arising from a trade or business.” This is true because of 
the provisions of the Soldiers and Sailors Civil Relief Act, which pro- 
vides in part (50 U.S.C. Appx., Sec. 574): 


“(1) For the purposes of taxation in respect of any person, 
or of his personal property, * * * by any state * or political 
subdivision, * *, such person shall not be deemed to have lost 
a residence or domicile in any State, * * solely by reason of being 
absent therefrom in compliance with military or naval orders, or 
to have acquired a residence or domicile in, or to have become 
resident in or a resident of, any other State * * * or political sub- 
division * * while, and solely by reason of being so absent. For 
the purposes of taxation in respect of the personal prope = 
of any such person by any State * * * or political subdivision * * * 
of which such person is not a resident or in which he is not domi- 
ciled, * * personal property shall not be deemed to be located or 
present in or to have a situs for taxation in such State, Territory, 
possession, or political subdivision, or district: * *. 


“(2) When used in this section, (a) the term ‘personal prop- 
erty’ shall include tangible and intangible property (including 
motor vehicles), and (b) the term ‘taxation’ shall include but not 
be limited to licenses, fees, or excises imposed in respect to motor 
vehicles or the use thereof: Provided, That the license, fee, or 
excise required by the State * of which the person is a resident 
or in which he is domiciled has been paid.” 
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The Supreme Court of the United States in an opinion dated April 
6, 1953 had occasion to interpret the language of the quoted federal act, 
and held that, “It (Congress) saved the sole right of taxation (of the 
personal property of military personnel) to the state of original resi- 
dence whether or not that state exercised the right.” (Dameron v. 
Brodhead, 97 L. Ed. 606). The case involved an attempt by the city of 
Denver to assess a personal property tax on property kept by an 
Air Force officer in his apartment in that city. His home state was 
Louisiana. The principal holding in the case is summed up in the 
following syllabus point: 


“The federal statute (Soldiers and Sailors Civil Relief Act) 
which provides that personal property of servicemen shall not be 
deemed to have a situs for taxation in a state in which they may 
be required to be present by virtue of their service, prevents such 
a state from imposing a tax on a serviceman’s personal property 
within the state, irrespective of whether or not the state of his 
original residence has imposed a like tax.” 


Since such motor vehicles are not subject to taxation by this state, 
a county treasurer has authority to issue registration plates upon such 
vehicles by virtue of the exception contained in subdivision (3) of 
Section 60-303, as amended by L. B. 165 of the 1953 Session. It is true 
that Section 14 of the same bill sought to impose a special condition 
upon nonresident military personnel and to avoid the exemptions 
created by Section 574 of the Soldiers and Sailors Civil Relief Act, but 
in view of the language of the Supreme Court of the United States we 
have no alternative but to hold that the condition is ineffective and 
must be disregarded. Section 14 provides as follows: 


“Members of the armed forces of the United States serving 
in this state in compliance with military or naval orders shall not 
be subject to the provisions of this act if such person (1) is a 
resident of a state other than Nebraska, and (2) pays the taxes and 
fees pertaining to such motor vehicles provided for by statute in 
the state of such person’s residence; Provided, no county treasurer 
shall issue a license to a member of the armed forces as described 
in this section unless he produces a tax receipt from some state for 
the current year.” 


As far as its legal effectiveness is concerned the foregoing quota- 
tion should be read as though there were a period after the word 
‘Nebraska’ and as though all the remaining language which we have 
emphasized were stricken. The stricken portion is not only contrary 
to the controlling federal enactment but in all probability is in viola- 
tion of Section 25 Article I and Section 18 Article III of the Nebraska 
Constitution. 


December 31, 1953 
CRIMINAL LAW AND PROCEDURE 


County Court Jurisdiction in Prosecution for Second Offense 
Drunken Driving 


REQUESTED BY: i a Curtiss, County Attorney, Plainview, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
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QUESTION: Is a county court divested of jurisdiction of a prose- 
cution for second offense drunken driving, under 
subdivision 2, Section 39-727, as amended by L. B. 
6, which requires, as a part of the judgment of 
conviction, the suspension of defendant’s driver’s 
license and the impounding of the motor vehicle 
which the defendant was operating, if such motor 
vehicle is registered in the name of defendant? 


CONCLUSION: No. The suspension of the driver’s license and the 
impounding of the motor vehicle are not a part of 
the sentence but an incident to the conviction, im- 
posed under the police powers of the state. 


Section 39-727, R.R.S. 1943, as amended by L.B. 6, provides: 


“It shall be unlawful for any person to operate or be in the 
actual physical control of any motor vehicle while under the 
influence of alcoholic liquor or of any drug. Any person who shall 
operate or be in the actual physical control of any motor vehicle 
while under the influence of alcoholic liquor or of any drug shall 
be deemed guilty of a crime and, upon conviction thereof, shall 
be punished as follows: * * * (2) if such conviction is for a second 
offense such person shall be imprisoned in the county jail for not 
less than five days nor more than three months, and shall be fined 
the sum of three hundred dollars, and shall be ordered by the 
court, as part of the judgment of conviction, not to drive any 
motor vehicle for any purpose for a period of one year from the 
date of his final discharge from the county jail, or the date of 
payment or satisfaction of such fine, whichever is the later, and 
if the motor vehicle which such person was operating or was 
actually physically controlling, while under the influence of alco- 
holic liquor or any drug, is registered in the name of such person, 
the motor vehicle shall be impounded in a reputable garage by the 
court for a period of not less than two months nor greater than 
one year at the expense and risk of the owner thereof; * * *” 


Article V, Section 16, of the Constitution and Section 24-502, R.R.S. 
1943, limit the jurisdiction of the county court in criminal prosecutions 
to cases where the punishment may not exceed six months imprison- 
ment or a fine over five hundred dollars, or both. 


In Robinson Cadillac Motor Car Co. v. Ratekin, 104 Neb. 369, 177 
N.W. 337, our court held that the forfeiture of an automobile used in 
the unlawful transportation of intoxicating liquors was not a part of 
the sentence but was an incident to the conviction of the owner or 
person in charge of the car. The court said: 


“It has been suggested that a justice of the peace is without 
jurisdiction of the subject-matter because the Constitution limits 
his jurisdiction in a criminal case to imprisonment not exceeding 
three months or a fine not exceeding $100. In Minnesota a justice 
of the peace in a criminal case is empowered by the Constitution 
to impose a fine not exceeding $100. In State v. Hanson, 114 Minn. 
136, it is said: ‘The fact that the statute (section 1554) provides 
for the destruction of the liquors and the sale of other property 
used in the business of keeping an unlicensed drinking place, which 
in this case were of the value of $600, does not affect the jurisdic- 
tion of the justice to hear and determine the complaint for a vio- 
lation of the statute, for the reason that the forfeiture and dispo- 
sition of such property follows, as an incident to the conviction, 
as a proper exercise of the police power of the state.’ 
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“It is pointed out in State v. Pope, 79 S. Car. 87, that forfeiture 
is no part of the sentence imposed by the magistrate on one con- 
victed of unlawful selling of liquor, but is by operation of law.” 


In Gembler v. City of Seward, 136 Neb. 196, 285 N.W. 542, it was 
held that the suspension of defendant’s driver’s license upon conviction 
of driving while intoxicated was not a part of the punishment. In the 
opinion the court said: 


“It may be said, under the circumstances here presented, that 
the revocation or suspension of the driver’s license upon his con- 
viction is not a punishment for the offense, but a mere incidental 
consequence of the violation of the ordinance. State v. Parks, 199 
Minn. 622, 273 N.W. 233. 


“It constitutes no part of the technical penalty prescribed, but 
is a mere police regulation intended for the benefit of the public, 
and follows as an incident of a legal conviction. Smith v. State, 
124 Neb. 587, 247 N.W, 421.” 


We must therefore conclude that the provisions of Section 39-727, 
as amended by L.B. 6, which require the suspension of the defendant’s 
driver’s license and the impounding of his motor vehicle, do not divest 
the county court of jurisdiction, since this is not a punishment for the 
offense, nor a part of the sentence, but is an incident to the conviction 
properly imposed under the police powers of the state. 


TAXATION 


Gasoline Tax—Taxation of Excess Gallonage in Supply Tank 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


of Bus or Truck 


Clay Wright, Chief, Division of Motor Fuels, De- 
partment of Agriculture and Inspection, State 
House, Lincoln, Nebraska. 


Ciarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


Is it the obligation of a person or persons who are 
required under Sections 66-441 and 66-442, R.R.S. 
1943, to pay a tax on the fuel in the supply tank 
of a motor vehicle in excess of twenty gallons to 
furnish security to the state for such payments, 
and if so, must such security be in the form of cash 
or may a proper surety bond be accepted by this 
department? 


Inasmuch as the statute requires payment of this 
tax immediately when due and does not authorize 
the extension of credit by your department, your 
department is without authority to accept a surety 
bond as security for payment of this tax, as this 
would imply the extension of credit to the tax- 
payer. Your department may, however, accept a 
deposit of cash or its equivalent, which constitutes 
a payment in advance of whatever taxes may ac- 
crue within a certain period thereafter, and may 
deduct the accrued taxes from such deposit at 
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regular intervals if such practice suits the con- 
venience of the parties and of the department. 


Section 66-441, R. R. S. 1943, provides: 


“Motor vehicle fuels in excess of twenty gallons in the supply 
tank of any truck, bus or other vehicle, which is regularly con- 
nected with the carburetor of the engine of any such vehicle, and 
which are brought into this state, shall be liable for the payment 
of the tax imposed by this state upon motor vehicle fuels under the 
provisions of sections 66-410 and 66-428.” 


Section 66-442, R. R. S. 1943, contains the following provision: 


“Any truck, bus or other motor vehicle with a supply tank or 
tanks with an aggregate capacity of more than twenty gallons for 
motor vehicle fuel for use in the engine of any such vehicle enter- 
ing this state must enter the state on a highway designated by the 
Director of the Department of Agriculture and Inspection pursuant 
to the provisions of section 66-506, and shall without delay stop 
at the registration office established on such highway pursuant to 
the provisions of said section, and there submit to inspection of the 
supply tank or tanks of said vehicle and pay the tax imposed by 
this state upon motor vehicle fuels as provided in section 66-441 on 
all motor vehicle fuels contained therein in excess of twenty 
gallons:” etc. 


We believe that the language of Section 66-442 above quoted 
clearly indicates that the Legislature intended that this tax on excess 
gallonage of motor fuel found in the supply tanks of vehicles enter- 
ing the state should be paid as soon as it has been determined and 
that your department is without authority to extend credit in any form 
to persons or companies who become liable to the payment of this tax. 
Under these circumstances your department is without authority to ac- 
cept a bond as security for the payment of such taxes as the sole pur- 
pose of such bond would be to secure payment of taxes already due 
and owing. 


However, we can see no legal obligation to the practice of permit- 
ting persons or companies from depositing with your department cash 
or its equivalent for the payment of taxes which may thereafter be- 
come due and from which such payments may be made at regular inter- 
vals if such practice suits the convenience of your department. In the 
alternative, your department may, if it chooses, collect this tax from the 
driver of each vehicle as it is determined at the registration office. 
Either practice, in our opinion, is permitted under the law. 


January 14, 1954 
TAXATION 


Deduction of Real Estate Assessment in Computation of Intangible 
Property Tax; Correction of Erroneous Assessment 


REQUESTED BY: Eugene F. Fitzgerald, Douglas County Attorney, 
Court House, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
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QUESTION: In a situation where a bank, making an intangible 
property tax return, lists the assessed value of its 
real estate as of the time of making the return, and 
the assessed valuation of said real estate thereafter 
is increased by virtue of the action of the State 
Board of Equalization and Assessment, is there any 
authority whereby the assessed valuation of said 
real estate, as increased, can be deducted from the 
value of the capital stock, prior to the payment of 
the tax, for the purpose of computing the amount of 
intangible property tax under the provisions of 
Chapter 77, Article 7, R. R. S.; or is such deduction 
necessarily limited to the assessed valuation of said 
real estate as originally reported in the return of 
the bank? 


CONCLUSION: The amount of the assessed valuation of real estate, 
as increased, may be deducted from the value of 
the capital stock of the bank. 


Section 77-708, R. R. S., provides that banks, industrial loan and 
investment companies and trust companies shall make a return of in- 
tangible property for tax purposes. 


Section 77-710, R. R. S., provides that the county assessor shall de- 
termine the value of the capital stock of each bank, industrial loan and 
investment company or trust company, upon the basis of which deter- 
mination the intangible property tax shall be imposed. Section 77-710 
further provides that the value of any real estate and other tangible 
property, owned by such a taxpayer, which is separately assessed, shall 
be deducted from the valuation of the capital stock. 


The question here under consideration requires a determination 
of the authority of county tax officials to revise the amount of the real 
estate deduction in a situation where the assessed valuation of the real 
estate as prevailed at the time of making the return has been subse- 
quently increased by virtue of the action of the State Board of Equal- 
ization and Assessment. 


Although the statutes do not expressly so state, we think the obvi- 
ous intent is that the deduction shall be in the amount of the assessed 
value of the real estate for the current year, as opposed to the last 
previous assessed valuation, for example. In this connection, the fact 
must be recognized that the assessed value of real estate for any given 
tax year does not before finally determined and fixed until the ac- 
tion of the State Board of Equalization and Assessment and the appli- 
cation to all property of the percentage increase or decrease, if any, 
which is necessary to produce the assessed valuation as determined by 
said board. 


Furthermore, although the schedule form prescribed by the State 
Tax Commissioner contains a provision for the taxpayer making the 
return to list the assessed value of its real estate, the amount of such 
assessed valuation therein reported is not irrevocable in the sense 
of being subject to no possible revision by county tax officials. 


Section 77-519, R. R. S., provides that the county assessor, in a 
county of the population of Douglas County, may correct the tax list 
in the case of “clerical errors” or “erroneous assessments,” before the 
tax is paid. It is our opinion that a situation such as is here under 
consideration constitutes an erroneous assessment such as will permit a 
recalculation of the assessed valuation of the capital stock of the bank 
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on the basis of a deduction of the assessed valuation of real estate in 
the amount as finally determined for the current tax year. 


We are mindful of the decision in State ex rel. Davis v. American 
State Bank, 114 Neb. 740, 209 N. W. 621, in which the court declined to 
interfere with the collection of an intangible property tax which had 
been computed on the basis of an erroneously low real estate value 
deduction. In that case, the taxpayer bank had reported the assessed 
value of its real estate at a lower figure than was the fact. However, 
the matter was never called to the attention of county authorities for 
possible correction; and the issue was not raised until after the insti- 
tution of proceedings to enforce the tax. The court pointed out that 
it was “not necessarily a part of the assessor’s duty to examine the rec- 
ords to determine whether the return as made was correct;” but, rather, 
in the absence of the matter being seasonably called to the attention of 
county officials, that the return as submitted by the bank might be 
relied upon. Furthermore, in the American State Bank case, it did not 
appear there had been any change in the assessed value of the real 
estate from that which prevailed at the time of making the return 
by the bank. We are of the opinion that the authority of that deci- 
sion must be strictly confined to situations involving a collateral at- 
ae against collection of the tax based upon an error of the taxpayer 
alone, 


Without expressing any present opinion as to the duty of county 
taxing authorities to correct assessments based upon an error such 
as here under consideration, it is our opinion that the authority to make 
such a correction, if desired, clearly exists. 


January 14, 1954 
COUNTY JUDGE 


Fees in Probate Matters 'Where Inventory Lists Property Held in 
Joint Tenancy With Rights of Survivorship 


REQUESTED BY: George W. Haessler, Saunders County Attorney, 
Wahoo, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: Where property which was held in joint tenancy 


with rights of survivorship is listed in the inven- 
tory filed in a probate proceedings should the value 
of such joint property be included in fixing the 
fees to which the county judge is entitled? 


CONCLUSION: No. 


Section 33-125, R. S. Supp. 1951, fixes the fees to which a county 
judge is entitled in probate matters. These fees are based upon the 
value of the estate of the deceased. 


Property which the deceased held in joint tenancy with survivor- 
ship rights, with some other person or persons is not, however, a part 
of the decedent’s estate. Title to such property passes to the surviv- 
ing tenant or tenants by virtue of the instrument which created the joint 
tenancy, and no probate proceedings are necessary to accomplish this. 
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The only reason for listing such property in the inventory in a pro- 
bate proceedings is for the purpose of determining inheritance taxes, 
but the value of the same cannot be included in determining the fees 
sy sich the county judge is entitled to receive by section 33-125, R. S. 

upp. ki 


January 14, 1954 
COUNTY COURT 


Costs Chargeable When Determination of Inheritance Tax Is Made 
In Short Form Probate Proceedings 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTIONS: 1. When the County Court makes a determina- 
tion of inheritance tax in a short form probate 
proceedings is the court authorized to charge the 
fee provided for by Section 33-126.03, R. R. S. 1943? 


2, Must this fee be paid by the County Treasurer, 
under the provisions of Section 77-2024, R. R. S. 
1943 as amended by L. B. 264? 


CONCLUSION: 1. Yes. 


2. Yes, all costs made or incurred in the determi- 
nation and assessment of inheritance tax must be 
paid by the County Treasurer out of any funds 
he may have in his hands on account of any in- 
heritance taxes. 


Section 77-2019.01, R. R. S. 1943, as amended by Sections 7 and 8 
of L. B, 264 provides the method for determining inheritance tax, as 
follows: 

“Sec. 7. That section 77-2018.01, Reissue Revised Statutes of 

Nebraska, 1943, be amended to read as follows: 


77-2018.01. The inheritance tax, if any, imposed under sec- 
tions 77-2001 to 77-2037 may be determined either (1) in the 
probate of the estate of the deceased, or (2) in the absence of 
probate of the estate in this state, in a proceeding instituted for 
the sole purpose of determining such tax. In the probate of an 
estate, proceedings for determination of the tax may be initiated 
either (1) by order of the county judge before whom probate 
is pending, (2) by application of the administrator or executor, 
(3) by application of the county attorney, or (4) by application 
of any person having a legal interest in the property involved in 
the determination of the tax. 


Section 8. (1) In the absence of probate of the estate in this 
state, proceedings for determination of the tax may be instituted 
in the county court of the county where the property or any part 
thereof which might be subject to tax is situated, by the petition 
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of the county attorney or any person having a legal interest in 
the property involved in determination of the tax. * * *” 


Section 33-126.03, R. S. Supp. 1951, provides that in matters for 
the determination of inheritance tax under the provisions of section 
77-2001 to 77-2037, where no administrator or executor has been ap- 
pointed, the county judge shall be entitled to receive fees of ten 
dollars. 


Section 33-125, R. S. Supp. 1951, sets forth the fees to be charged 
in the settlement of the estate of a deceased person which fees are 
based upon the gross value of the estat. Following the enumeration 
of these fees this section states: 


“ * * Such fees shall be in full for any and all services to 
be performed by the judge in the settlement of an estate wherein 
no contest arises, and no additional fees shall be charged for serv- 
ices performed in connection with petitions, hearings, and orders 
for licenses to sell or mortgage the assets of the estates of deceased 
persons. * * *” 


Later the same section provides: 


«“* * ® For an estate settled under the provisions of sections 
30-222, 30-334, or 30-1701 to 30-1708, ten dollars, * * *” 


The sections referred to in the provision last above quoted are the 
ones which authorize short form probate proceedings. In these cases 
no administrator or executor is appointed. No statement is contained 
in this statute to the effect that this fee shall be in full for any and 
all service to be performed by the county judge in the settlement of 
the estate. On the contrary Section 33-126.03 clearly requires the pay- 
ment of the fee in all matters for the determination of inheritance 
tax under the provisions of Section 77-2001 to 77-2037, whether such 
determination is made in the probate of the estate of the deceased 
or in a proceeding instituted for the sole purpose of determining such 
tax. It is only where an administrator or executor has been appointed 
that the fee is not required. Since no administrator or executor is ap- 
pointed in a short form probate proceedings the county judge is en- 
titled to the fee. 


Section 77-2019, R. R. S. 1943, authorizes the county judge to 
appoint an appraiser in order to fix the value of property subject to 
the payment of inheritance tax. Section 77-2020, R. S. Supp. 1951, 
makes it the duty of the appraiser to give notice by mail or personally 
to all interested persons as the county judge may direct, of the time 
and place he will appraise such property. This section also authorizes 
the appraiser, by leave of the county judge, to issue subpoenas and 
{to compel the attendance of witnesses before him and take the evi- 
dence of such witnesses under oath. The appraiser is required to make 
a report to the county judge with the depositions of the witnesses. 


Section 77-2024, R. R. S. 1943 as amended by section 10 of L. B. 
264 then provides: 


“Sec. 10. That section 77-2024, Reissue Revised Statutes of 
Nebraska, 1943, be amended to read as follows: 


77-2024. The appraisers shall be paid a reasonable fee to be 
fixed by the county judge, together with legal mileage. Witnesses 
shall be allowed the sum of two dollars per day for every day’s 
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attendance before the appraisers or county court, together with 
legal mileage. The officer serving process under sections 77-2001 
to 77-2037 shall receive the same fees and mileage as is now pro- 
vided by law for similar services. All costs made or incurred in 
the determination and assessment of inheritance tax, including ap- 
praiser’s fees shall be paid by the county treasurer out of any funds 
he may have in his hands on account of any inheritance taxes on 
certificate of the county judge. In cases where the inheritance tax 
is payable to more than one county each county treasurer shall 
contribute to such costs in the proportion that the amount of the 
tax payable to each county bears to the total tax assessed on cer- 
tificate of the county judge, which shall state the amount to be 
paid by each county treasurer” 


Prior to the amendment by L. B. 264, Section 77-2024, required 
payment by the county treasurer only of “all costs made or incurred 
under Sections 77-2019 to 77-2025” but by the amendment all costs 
“made or incurred in the determination and assessment of inheritance 
tax” must be “paid by the treasurer out of any funds he may have 
in his hands on account of any inheritance taxes on certificate of the 
county judge.” This would necessarily include the ten dollar fee re- 
quired by section 33-126.03. 


While it may appear to be a useless effort to require the county 
treasurer to pay a fee to the county judge from the inheritance tax 
fund, which in turn the county judge must pay to the county treasurer 
for the general fund of the county, the wisdom of this is not for us 
to determine. The legislature may have felt that the general fund of 
the county from which the cost of maintaining the county court is paid, 
should be reimbursed by the inheritance tax fund in the amount of 
these fees. It would seem that a far simpler procedure could have 
been provided which would merely require the county treasurer to 
transfer the amount of these fees from the inheritance tax fund to. 
the county general fund but, again, this is not a matter for our de- 
termination since the legislature has provided the procedure to be 
followed. 


January 15, 1954 


UNIVERSITY HOSPITAL 
Charge for Care Treatment of Indigent Patients 


REQUESTED BY: John K. Selleck, Office of the Chancellor, Univer- 
sity of Nebraska, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where an indigent person is properly admitted to 
the University hospital and it is determined that 
he can pay a small part of his hospital mainte- 
nance, can the portion that he pays be deducted 
from the two-fifths share of the expense paid by 
the County:? 


CONCLUSION: No. 
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Section 85-172.01, R. R. S., 1943, requires that “two-fifths of the 
cost of care and treatment of indigent or needy patients admitted to 
the University of Nebraska Hospital shall be charged to the counties 
where such patients reside or from which they were admitted, but in 
no case shall the charge to a county exceed four dollars per day.” 


Your question, which involves an interpretation of the above 
statute, is illustrated by the following example: John Doe, an indigent 
and needy patient, is properly certified from Lancaster County and 
admitted to the University of Nebraska Hospital. The actual cost per 
day for the treatment and care of Mr. Doe is approximately $15.00. 
It is determined by hospital authorities that John Doe can actually 
himself pay $1.00 per day for his care and treatment. 


The specific question is whether the $1.00 paid by the patient 
should be first deducted from $15.00 and the difference ($14.00) re- 
garded as “the cost of care and treatment” against which the two- 
fifths formula is applied, or should the $1.00 paid by the patient be 
credited against the $4.00 to be paid by the county, so that the net 
amount paid by the county is then only $3.00 per day? 


We are constrained to advise that in this situation the amount 
charged to the county should be $4.00, 


In construing statutes, the legislature’s intention must be given ef- 
fect, Little v. State, 84 N. W. 248, 60 Neb. 749. The intent of the law- 
makers in the enactment of 85-172.01 is quite clear. They intended 
that two-fifths of the cost of caring for these indigent patients be borne 
by the county, thus, if it cost $5.00, the county should pay $2.00; if 
it cost $10.00, the county should pay $4.00. But they didn’t want the 
counties to have to pay more than $4.00 per patient, so they placed 
a $4.00 maximum on the counties proportionate payment, 


The $15.00 in your case unquestionably constitute the ‘“‘cost of 
care and treatment.” If that amount is reduced to $14.00 by the indi- 
gent patient’s payment of $1.00, then the $14.00 constitutes the cost 
of “care and treatment,” and the $3.00 does not amount to two-fifths 
of the “cost of care and treatment.” Therefore, the payment of this 
amount ($3.00) by the county does not satisfy the requirements of 
the statute. 


Any argument in behalf of the $3.00 theory would have to in- 
clude the proposition that if the patient could pay $4.00 himself the 
County would then have to pay nothing. Or, in other words, we would 
be asked to interpret the statute so as to have it say that the county 
shall receive all the benefit if the patient is determined to be able 
to pay any of his own expense. Such an interpretation would be con- 
trary to the letter and intent of the statute, and cannot be tolerated. 


February 1, 1954 
STATE INSTITUTIONS 


Persons Transferred from Penitentiary to State Hospital; 
Procedure on Expiration of Sentence 


REQUESTED BY: Board of Control, State Capitol Building, Lincoln, 
Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: When a convict has been found mentally ill by the 
Penitentiary Medical Board and an order of trans- 
fer entered under the provisions of Section 83-359, 
R. R. S., 1943, is such prisoner entitled to be re- 
leased upon the expiration of his sentence? 


CONCLUSION: The finding of the Penitentiary Medical Board and 
the order of the Governor directing the transfer 
of the convict to the state hospital does not, in it- 
self, contribute sufficient grounds for detaining 
the convict in the hospital beyond his term of im- 
prisonment, but, if there is reason to believe that 
such person should be detained there after his sen- 
tence has expired, proper legal proceedings should 
be instituted for that purpose. 


Section 83-358, R. R. S. 1943, creates the Penitentiary Medical 
Board consisting of the physician of the State Penitentiary, the Super- 
intendent of the Lincoln State Hospital, and the Director of the De- 
partment of Health. 


Section 83-359, R. R. S. 1943, provides: 


“Whenever the physician of the penitentiary shall believe that 
any convict confined therein is mentally ill, he shall certify that 
fact to the Governor who shall immediately order an examination 
to be made by the Penitentiary Medical Board of the convict in 
question. Upon the certificate of the board that the convict is 
mentally ill, the Governor shall order the convict to be removed 
to one of the state hospitals for the mentally ill for proper care 
and medical treatment.” 


It is our opinion that an order entered under the provisions of 
83-359, R. R. S. 1943, transferring a convict from the State Penitentiary 
to the Lincoln State Hospital is not, of itself, sufficient to detain the per- 
son so transferred after the expiration of his sentence. 


In State ex rel Sullivan v. Cocke, 167 Tenn. 253, 68 S. W. 2nd 933, 
a convict who had been transferred from the penitentiary to the state 
hospital for insane and was detained at the hospital after the expira- 
tion of his sentence sought release through habeas corpus proceedings. 
The statute authorizing the transfer was very similar to the Ne- 
braska statute and provided: 


“When a convict becomes insane, he may be committed to the 
hospital of the district from which he was convicted, and charged 
to the county where convicted, if a county patient. The prison 
physician and warden shall determine and certify his insanity. 
When sanity is restored he shall be returned to the prison and com- 
plete his term, being allowed credit for the period of his insanity.” 


The Tennessee court denied the writ in order to permit “lawful 
investigation and lawful commitment if justified” and further held: 


“Where person is transferred from penitentiary to hospital for 
insane, if those in charge of hospital believe he should be confined 
there after sentence has expired, it is their duty to cause proper 
legal proceedings to be instituted (Code 1932, sections 4476, 4502).” 


—332— 


We believe that, at the expiration of the sentence, if such convict 
is not cured of his mental illness, an application for admission to the 
hospital should be made to the County Board of Mental Health of 
Lancaster County and such proceedings had as are required for an 
original admission. Such application may be made by either the war- 
den of the penitentiary or the superintendent of the hospital. 


February 3, 1954 
TAXATION 


Gasoline Taxes—Transfer of Liability for Payment of 


REQUESTED BY: 
OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Clay Wright, Chief, Division of Motor Fuels, State 
Capitol, Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


1. May a duly licensed and bonded dealer in mo- 
tor vehicle fuels, as defined in Section 66-401 (3), 
R. R. S. 1943, which dealer is not a refinery, pipe 
line terminal or barge terminal, purchase or obtain 
motor vehicle fuel from a properly bonded and 
qualified refinery, pipe line terminal or barge ter- 
minal and, instead of paying the tax on this fuel to 
the state, transfer the tax liability to another li- 
censed dealer, and the transferee then pay the tax 
to the state? 


2. May a broker dealing in motor vehicle fuels, 
who is located in a state other than Nebraska, 
who is not licensed and bonded as a dealer in Ne- 
braska, sell and deliver motor vehicle fuel to a li- 
censed dealer in Nebraska, and, if so, whose duty 
is it to report such shipments and pay the tax 
thereon? 


3. Should refineries, pipe line terminals and barge 
terminals located in states other than Nebraska be 
required to furnish bond to Nebraska in order to be 
able to transfer tax liability to a licensed Nebraska 
dealer, where the gasoline is brought into the state 
or caused to be brought into the state of Nebraska 
by said licensed dealer? 


1. No. 


2. Yes. In such cases the dealer who receives the 
motor vehicle fuel is the importer and it is his duty 
to report and pay the tax on this fuel. 


3. No. Refineries, pipe line terminals and barge 
terminals are exempt from the provisions of the act 
as long as they deliver the motor vehicle fuel only 
to licensed dealers. However, if they sell such 
motor vehicle fuel to anyone other than a licensed 
dealer for use in Nebraska, they are liable for the 
tax on such fuel and should obtain a dealer’s li- 


cense and make reports of such sales to the Depart- 
ment. 


Section 66-401(3), R. R. S., 1943, defines the term “dealer” 
as “any person, firm, copartnership, company, agency, association, cor- 
poration, state, county, municipality or subdivision of either thereof, who 
imports or causes to be imported into the State of Nebraska, and also 
any person, firm, copartnership, company, agency, association, corpora- 
tion, state, county, municipality, or subdivision of either thereof, who 
produces, refines, manufactures or compounds such motor vehicle fuel 
as herein defined, any part of which is for use, distribution, sale or de- 
livery in the State of Nebraska; Provided, that a refinery or pipe line 
terminal or barge terminal shall not be deemed a dealer as to any mo- 
tor fuel sold to licensed dealers in Nebraska, or sold or delivered for 
use in a state other than Nebraska.” Section 66-402, R. R. S., 1943, 
requires that such dealer shall file a certificate with the Depart- 
ment of Agriculture and Inspection before engaging in business as a 
dealer, and Section 66-403 requires that such dealer give a bond to 
the State of Nebraska and shall procure a license from the Department 
of Agriculture and Inspection to transact such business in Nebraska. 


Section 66-409, R. R. S., 1943, provides that every dealer who en- 
gages in the sale, distribution and use of motor vehicle fuels shall file 
a sworn statement by the 15th day of each month with the Depart- 
ment of Agriculture and Inspection, of the number of gallons of mo- 
tor vehicle fuels received or imported and unloaded and emptied 
by such dealer in the State of Nebraska, and the number of gallons 
of motor vehicle fuel produced, refined, manufactured, blended or 
compounded by such dealer with the State of Nebraska, during the pre- 
ceding calendar month. Section 66-410, R. S. Supp., 1953, provides 
that at the time of filing such sworn statement as provided in Section 
66-409, the dealer shall pay a tax of six cents per gallon upon all motor 
vehicle fuels as shown by such statement until May 9, 1955, after which 
date such tax shall be five cents per gallon. 


Under the provisions of these statutes, it is the duty of the dealer 
who imports the motor vehicle fuel into Nebraska or who refines, pro- 
duces or manufactures it in Nebraska, to make the reports required by 
Section 66-409, and it is the legal duty of such dealer to pay the tax 
imposed under the provisions of Section 66-410. There is no provision 
in the statute for the transfer of liability for such tax from one li- 
censed dealer to another, and the Department of Agriculture and In- 
spection must look to such dealer for payment of the tax. 


Your letter of inquiry indicates that certain licensed dealers whose 
business headquarters are in other states than Nebraska, and who are 
not operating refineries, pipe line terminals or barge line terminals, 
desire to import motor vehicle fuel into the State of Nebraska and sell 
to another licensed dealer in Nebraska and transfer the duty of paying 
the tax above mentioned to such purchasing dealer. The law does not 
permit this to be done. The dealers may have whatever arrangement 
they please, as between themselves, as to reimbursements of this tax, 
but the law requires that the tax be paid to the Department of Agricul- 
ture and Inspection by the importing dealer and the Department has 
no legal right or authority to release such dealer from his statutory 
liability and to look to another dealer for payment of this tax. 


You inquire if a broker dealing in motor vehicle fuels, who is lo- 
cated in a state other than Nebraska and who is not licensed and 
bonded as a dealer in Nebraska, may sell and deliver motor vehicle fuel 
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to a licensed dealer in Nebraska and, if so, whose duty it is to report 
such shipments and pay the tax thereon. 


_ It is our opinion that this question must be answered in the affirm- 
ative. In such cases, the licensed dealer who receives the shipment of 
motor vehicle fuel is the importer and must report such shipment to the 
Department and pay the tax thereon. Any unlicensed person or firm 
receiving motor vehicle fuels from such a broker is liable to criminal 
Bese or violation of the act as provided in Section 66-419, 


You also inquire if refineries, pipe line terminals or barge terminals 
located in states other than Nebraska should be required to furnish 
bond to Nebraska to be able to transfer tax liability to a licensed Ne- 
braska dealer, where the gasoline is brought into the state or caused 
to be brought in by said licensed dealer? 


As noted above, Section 66-401, R. R. S., 1943, specifically excludes 
refineries, pipe line terminals and barge terminals from its definition of 
“dealers,” so that the provisions of this act do not apply to them as long 
as they sell the gasoline to licensed dealers in Nebraska. In such cases, 
it is the duty of the dealer who purchases such gasoline to report it 
and pay the tax on it. However, if such refineries, pipe line terminals 
or barge terminals sell gasoline for use in Nebraska to anyone other 
than a licensed dealer, they then become dealers themselves and must 
obtain a license, give bond, and perform the duties imposed upon other 
dealers. It is only as to such motor vehicle fuels which they sell to 
other duly licensed dealers for use in Nebraska, that they are exempt 
from the provisions of the act. 


February 11, 1954 
SCHOOLS 
Purchase of Teacherage 


REQUESTED BY: George B. Hastings, Perkins County Attorney, 
Grant, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Where a Class II School District at a special meet- 


ing votes to purchase a teacherage, is the issue de- 
feated if it fails to get the authorization of 55% 
of the electors? 


CONCLUSION: Yes. 


Section 79-506, R. S. Supp., 1953, says that the qualified voters of 
a school district of the first or second class shall have the power to 
direct the purchasing of a teacherage for the purpose of providing 
housing facilities for the school employees of the district. Section 
79-506.01, R. S. Supp., 1953, provides for a tax to establish a special 
fund for the purchase of a teacherage, and requires that said tax be 
levied only “if fifty-five per cent of the qualified electors voting at 
any such election vote in favor thereof.” 


The above two laws became effective on September 14, 1953. 
Prior to that date a certain class II school district at their annual meet- 
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ing had voted an appropriation of $13,381.38 for the purchase of a 
teacherage. Inasmuch as the above laws were not in effect at the time 
of this annual meeting, and in that a previous court decision (Fulk v. 
School District, 155 Neb. 630, 53 N. W. 2d 56) had determined that the 
then existing laws did not authorize the purchase of a teacherage by a 
school district, it was felt that the action of the school district in making 
an appropriation for such a purchase was premature and void, 


Subsequent to the effective date of the aforementioned laws, the 
issue of whether the school district should purchase a teacherage was 
presented to the voters. Said purchase was to be from funds already 
existing in the school treasury, and was to be in the amount of $13,- 
381.38. The vote was 67 to 64 in favor of the measure. This consti- 
tutes a majority, but not 55%, of the qualified electors voting at such 
election. 


The statutory history of class I and II school districts shows that 
in matters relating to the expenditure, accumulation, or collection of 
school funds, the legislature has generally asked the approval of 55% 
of the voters, 


Section 79-504, R. R. S., 1943, says that in any “school district con- 
taining more than one hundred fifty children between the ages of five 
and twenty-one years and having a district board of six trustees, the 
schoolhouse site therein may be changed and the purchasing of a new 
site directed, either or both, at any annual or special meeting, by a 
fifty-five per cent vote of those present at any such meeting.” 


Section 79-507, R. R. S., 1943, provides that “the qualified voters 
of a school district of the first or second class shall also, at any annual 
or special meeting, authorize and direct by a fifty-five per cent vote, 
the sale of any schoolhouse, site, building, or other property belonging 
te poe district when the same shall no longer be needed for the use of 
the district.” 


Section 79-432, R. R. S., 1943, requires that in school districts of 
the first, second, and sixth classes, no levy shall be made in excess of 
twelve mills on the dollar actual valuation unless the proposition to 
make such increased levy has been approved by fifty-five per cent of 
the electors present and voting thereon at an election or special meet- 
ing called for the purpose.” 


Section 79-422, R. R. S., 1943, provides for a special tax when it 
shall be deemed necessary to erect a schoolhouse, school building, 
addition thereto, or school equipment. Such tax “may be voted at any 
annual or special meeting of the district by fifty-five per cent of the 
legal voters attending such meeting.” 


Section 79-425, R. R. S., 1943, provides that money collected under 
the above statute “shall not be used for any other purpose, unless 
otherwise authorized by a fifty-five per cent majority vote of the 
voters of said district cast at said election.” 


The answer to your inquiry requires an interpretation of statutes 
concerned with the expenditure of school district money, and we feel 
it is significant that the legislature has generally specified that matters 
such as this should be undertaken only with the approval of 55% of 
the voters. This is particularly significant in view of the absence of 
any clear, explicit statutory language governing the method of pur- 
chasing a teacherage out of the general fund. In State v. Cosgrove, 
122 N. W. 885, 85 Neb. 187, the court held as follows: 
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“To determine the meaning of the language of the act, it is 
proper to examine the course of legislation upon the same general 
subject, and consider in what connection it has therefore been 
employed.” 


Section 79-506 provides that the qualified voters of the district 
may direct the purchase of a teacherage, but it doesn’t set out the exact 
method or manner. 79-506.01, which was passed at the same time, and 
was within the same bill (L, B. 36) as 79-506, says a tax to establish 
a special fund for building a teacherage may be authorized by 55% 
of the qualified voters, but it doesn’t say anything about a direct pur- 
chase without benefit of a special tax levy. Under this circumstance 
we are inclined to the opinion that such a purchase cannot be made 
except by a vote of 55% of the electors. 


To say otherwise would accomplish the rather absurd situation of 
requiring a 55% vote at a special meeting to authorize a tax levy, the 
money therefrom to be used in purchasing a teacherage, and requiring 
only a 50% vote at the same meeting to authorize the purchase of a 
teacherage out of money already raised by taxation, The law will not 
countenance any interpretation of an ambiguous statute which would 
produce 2m. absurd result, In re Hapeman’s Estate, 167 N. W. 792, 102 

eb. . 


FEEBLE MINDED 
Responsibility of County to Maintain Inmate of Feeble-Minded Home 
REQUESTED BY: R. Stanley Torpin, County Attorney, Central City, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: A family having lived in Buffalo County for a 


number of years moved to Merrick County on Oc- 
tober 1, 1953. On November 1, 1953, it was learned 
that a child in this family was a fit subject for 
the Beatrice Home for the Feeble-Minded. Is Buf- 
falo County or Merrick County responsible for the 
maintenance of this child in the Home for Feeble- 
minded? 


CONCLUSION: The county in which the child has established a 
legal residence, as distinguished from a “legal settle- 
ment”, is the county which is responsible for the 
maintenance of such child in the Home for Feeble- 
Minded. In this case, Merrick County is respon- 
sible for such care. 


If a feeble-minded person is possessed of an estate and income 
sufficient to meet the expense of his care in the Home for the Feeble- 
Minded, his guardian is required to pay for such care from the estate 
of the feeble-minded person. Section 83-224, R. R. S., 1943. If the 
feeble-minded person possesses no estate or income but his spouse or 
parent is possessed of sufficient estate or income to pay the expense of 
care of such person in the Home for Feeble-Minded without depriving 
himself and those dependent upon him of support, then such spouse or 
parent is liable for the care and maintenance of such feeble-minded 
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person in the Home for the Feeble-Minded. Section 83-225, R. R. S., 
1943. It is assumed in the case which you mention that neither the 
child nor his parents are possessed of sufficient estate to pay the ex- 
pense of his care in the Home for the Feeble-Minded. 


Where neither the child or his parents are able to pay for his 
care in the Home for the Feeble-Minded, it is our opinion that it be- 
comes the duty of the county of which such child is a bona fide legal 
resident to pay the expenses of caring for such child in the Home for 
the Feeble-Minded, and if the place of his legal residence cannot be 
ascertained then it becomes the duty of the county from which the 
child is committed to the Home to pay the expenses of his care in the 
Home. 


This opinion is based on the language of Section 83-220, R. S. 
Supp., 1953, subsection (3), which requires that the petition for com- 
mitment may be made to the county court of the county in which such 
feeble-minded person is a bona fide resident or, if his legal residence 
cannot be ascertained, then to the county court of the county in which 
such person is found, Section 83-226 provides that the Superintendent 
of the Home shall certify to the Auditor of Public Accounts at the 
end of each quarter the amounts due to the institution from the several 
counties, “having inmates chargeable thereto”, etc. 


The problem which you present then resolves itself into the ques- 
tion as to whether this child is a bona fide resident of Buffalo County 
or of Merrick County. 


Under date of June 5, 1952, this office gave an opinion to William 
W. Griffin, County Attorney of Holt County, to the effect that where 
a mentally ill person is committed to a state hospital, the county in 
which such person has established a “legal settlement” at the time of 
his commitment, is liable for the expenses of his care while in the in- 
stitution. This opinion is based primarily on the authority of the case 
of Clay County v. Adams County, 69 Neb. 106, N. W. 58. It should be 
noted that, in the case of mentally ill persons who are committed to a 
state hospital, the statutes provide that the county in which the person 
has his “legal settlement” shall be liable for the expense of his care. 
(Sections 83-347 to 83-351, inclusive, R. R. S., 1943). We do not find 
the term “legal settlement” in any statute pertaining to the commit- 
ment of feeble-minded persons to the Home for Feeble Minded, but, 
instead we find the terms “bona fide resident” and “legal residence” 
(Section 83-220, R. S. Supp., 1953). We must assume, therefore, that 
the legislature did not intend that the county in which the feeble-minded 
person had established a “legal settlement” should be liable for his 
care while in the Home, but rather the county of his legal residence. 


The term “residence” has frequently been defined by our Supreme 
Court as the place where a person has his fixed and permanent home, 
and to which, when absent, he intends to return. In re Estate of Meyers, 
137 Neb. 60, 288 N. W. 35; State v. School District, 55 Neb. 317, 75 N. W. 
855; Shaw v. Alexander, 94 Neb. 774, 144 N. W. 907; Wood v. Roeder, 
45 Neb. 311, 63 N. W. 853; Berry v. Wilcox, 44 Neb. 82, 62 N. W. 249. 
To establish a legal residence, except in cases where the statute ex- 
pressly or by necessary implication requires otherwise, no particular 
length of time is required. The two actual requirements are, (1) 
actual residence (bodily presence) in the new locality, and (2) an in- 
penton there to remain. In re Estate of Meyers, 137 Neb. 60 (64), 288 

. W. 35. 


In the case which is presented in your letter of inquiry, it appears 
that the parents and family of the child in question have left Buffalo 
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County with the intention of abandoning their residence in that county 
and have established a legal residence in Merrick County with an in- 
tention to make their Merrick County residence permanent. We con- 
clude, therefore, that the legal residence of this feeble-minded child 
is in Merrick County and that Merrick County is therefore liable for 
the expenses of caring for this child while it remains in the Home for 
Feeble-Minded at Beatrice. 


February 11, 1954 
SCHOOL DISTRICTS 
Creation of New Districts From Other Districts 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruction, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: Where three districts file petitions asking the 


county superintendent to consolidate their districts 
and create a new district, when is said new dis- 
trict officially created? 


CONCLUSION: As soon as the petitions are filed, a hearing thereon 
is had, and it is determined that the petitions are 
adequate under the law 


So far as it relates to this problem, Section 79-402, R. S. Supp. 
1953, says as follows: 


“The county superintendent shall create a new district from 
other districts, or change the boundaries of any district upon peti- 
tions signed by fifty-five per cent of the legal voters of each dis- 
trict affected . . . Before the county superintendent authorizes any 
changes as provided in this section, the county superintendent 
must fix a date for a hearing and give all interested parties an 
opportunity to be heard at such hearing. 


Under the provisions of this statute, School Districts A, B and C 
filed petitions with the county superintendent asking that a new dis- 
trict be created by merging their districts. A hearing was had and 
immediately thereafter the county superintendent declared the districts 
to be merged. Some six weeks later (Octobr 31), in order to conform 
the merger with the annual school operation, the county superintendent 
declared that the merger would not be effective until the end of the 
school year (July 1). On December 7, Districts A, B and C, acting 
as a single district, met and elected a school board. At the present 
date an effort is being made to include Districts A, B and C in the 
proposed formation of a Class VI District (under the provisions of 
Section 79-1102, R. R. S. 1943), and this undertaking has caused some 
confusion. If Districts A, B and C are considered to be one district, 
they are unable to secure the necessary signatures (55%) to enable 
them to merge into the Class VI District. If, however, they are con- 
sidered to be three separate districts, Districts A and B would be 
able to secure the required signatures, but District C would not, 
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The language of the statute is that the county superintendent shall 
create a new district upon petition of 55% of the voters, and in the 
absence of any other known considerations the law requires us to 
interpret this language as mandatory. Smith v. Nebraska Liquor Con- 
trol Commission, 152 Neb. 676. Clearly the Legislature did not intend 
to allow the county superintendent any exercise of discretion in cre- 
ating new districts from other districts, For the county superintendent 
to receive petitions and have his hearing in September, yet declare 
that the merger intended to be accomplished thereby shall not be ef- 
fective until July, is, we feel, an exercise of discretion. It would seem 
to follow that if he could legally delay the date until July, he could 
probably delay it until 1955 or even until 1960. 


This office has determined that it is mandatory for the county 
superintendent to merge school districts upon being presented with a 
petition containing signatures of over 55% of the legal voters (Report 
of Attorney General, 1951-52, p, 168). In reaching this conclusion ref- 
erence is made to a South Dakota statute which resembles ours. In 
interpreting the statute the South Dakota Court said that “said sec- 
tion delegates to the board powers to consolidate districts under the 
circumstances prescribed, and that the board and the county super- 
tendent are under a mandatory duty to consolidate such districts on 
the presentation of a petition signed by a majority of the voters.” 


Since the circulated petitions contained no provision saying that 
the merger would become effective on July 1, it would seem certain 
that the signers were under the impression that by signing the peti- 
tion they were asking for an immediate merger. This is somewhat con- 
firmed by their action (the legal voters) in electing a school board 
for the new district prior to the date of July 1. 


We are of the opinion that as soon as the county superintendent 
has received the petitions, conducted a hearing thereon, and deter- 
mined that the petitions contain sufficient signatures, he is required 
to “create” the new district. In this instance this determination was 
made in September, and at that time the separate districts lost their 
identity as individual districts and became one larger district. They 
are at this time just one district, and not three districts, so far as the 
application of Section 79-1102 is concerned. 


February 17, 1954 
OLD AGE ASSISTANCE 
Eligibility Where Applicant Receives Assistance From Another State 


REQUESTED BY: Frederick H, Wagener, County Attorney, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 


QUESTIONS: 1. A person moves from state X to Nebraska. 
State X provides Old Age Assistance to this per- 
son for a period of five years, Can this person 
become eligible for Old Age Assistance in Ne- 
braska by living in Nebraska during the five-year 
period he is receiving assistance from state X, 
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CONCLUSIONS. 


or must he be divorced from any state assistance 
from state X for a period of one year before he 
is eligible to receive Old Age Assistance from 
Nebraska, assuming that he meets all other re- 
quirements? 


2. A woman who is a legal resident of Nebraska 
goes to another state, marries, and lives there for 
six months and then returns to Nebraska within 
a year and applies for Old Age Assistance. Her 
husband already receives Old Age Assistance from 
the other state and is entitled to receive it for a 
period of five years after removing to Nebraska. 
Since Section 68-115 provides that a married 
woman shall have the legal residence of her hus- 
band, does the woman in this case lose her Ne- 
braska residence and thereby become ineligible to 
receive Old Age Assistance in Nebraska? 


1. If he is a bona fide resident of Nebraska for 
the period prescribed by law he becomes eligible 
to receive old age assistance regardless of the fact 
that he has been receiving assistance from an- 
other state during that period, assuming that he 
meets all of the other statutory requirements for 
eligibility. 

2. This woman’s legal residence is the same as 
that of her husband. She is not eligible to receive 
old age assistance in Nebraska until she has re- 
sided continuously in Nebraska for one year im- 
mediate preceding her application for assistance 
and has met all other legal requirements for eli- 
gibility. The fact that her husband is receiving 
assistance from another state during this period 
does not, however, preclude her from being eligible 
to receive assistance from Nebraska if she meets 
all of the statutory requirements for eligibility im- 
posed by the laws of this state. 


Section 68-202, R. S. Supp., 1953, prescribes the qualifications 
necessary to make a person eligible to receive old age assistance. 
Such persons must possess the following qualifications: 


1. He must be sixty-five years of age or upwards. 


2. He must have been a resident of Nebraska for five years of 
the nine years immediately preceding the date of his application, 
and must have resided continuously within the state for one year 
immediately preceding such date; or he must have been a resi- 
dent of Nebraska during twenty-five consecutive years at some 
time in his life and a resident for one year preceding the date of 
his application, unless temporarily absent prior to August 1, 1946, 
because of ill health. 


3. He must not be an inmate of a prison, jail, state insane 
asylum, state institution for the blind, etc. 


4. He must not have a parent or child who is financially able to 


support him, 
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5. He must not have deprived himself of property for the purpose 
of qualifying for old age assistance, 


6. He must be in “need”, as the term is defined in section 68-205, 
R. R. S., 1943. 


You first inquire if the fact that a person who has moved into 
Nebraska from State X may qualify for old age assistance in Nebraska 
by living her five years even though, during such five-year period he 
has been receiving assistance from State X. Our law imposes no con- 
dition as to what income an applicant for old age assistance may have 
received during the five-year qualifying period, or from what source 
he receives it. The fact that he has been receiving assistance from an- 
other state during this period does not disqualify him to receive old 
age assistance in Nebraska if he is otherwise qualified. It is true that 
Section 68-115(2), R. S. Supp., 1953, as amended by the 1953 Legis- 
lature, provides that the time during which a person has received re- 
lief from private charity or the poor fund of any county “or state 
assistance” shall be excluded in determining the time of residence 
hereunder as referred to in subsection (1) of the Section. This statute, 
however, relates to support of paupers by the county and does not 
affect the eligibility of persons to receive old age assistance, the re- 
quirements for which are set out in Section 68-202, R. S. Supp., 1953, 
as amended by the 1953 Legislature. 


You further inquire as to the case where a woman, a legal resi- 
dent of Nebraska, goes to another state, marries, lives in the other 
state for six months and then returns to Nebraska within a year and 
applies for old age assistance. Her husband already receives old age 
assistance from the other state and is entitled to receive it for a 
period of five years after coming to Nebraska. 


When this woman removed from Nebraska to another state and 
married a man in the state she abandoned her residence in Nebraska 
and became a resident of the state and place where her husband re- 
sided. Section 68-115, R. S. Supp., 1953; Preston v. State, 106 Neb. 848, 
184 N. W. 925. This would necessarily interrupt the one year of con- 
tinuous residence in Nebraska immediately preceding the application 
for old age assistance which the law requires. She must reside in Ne- 
braska continuously for at least one year immediately preceding her 
application for assistance, and must meet the other requirements of 
the statute to make her eligible for assistance. The fact that her hus- 
band is receiving old age assistance from another state does not pre- 
clude her from receiving assistance from Nebraska if she meets all 
the statutory requirements prescribed by our laws to make her eli- 
gible to receive assistance. 


February 18, 1954 
NEBRASKA LIQUOR CONTROL COMMISSION 
Mileage and Expenses Authorized 


REQUESTED BY: Nebraska Liquor Control Commission, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
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QUESTIONS: 1. Is the Nebraska Liquor Control Commission 
subject to the regulations of the Governor pertain- 
ing to reimbursement for per diem expenditures? 


2. What are the restrictions on traveling expenses 
and disbursements incurred in the discharge of offi- 
cial duties for members of the Nebraska Liquor 
Control Commission, the secretary, clerks, inspec- 
tors, and other employees. 


CONCLUSIONS: 1. No. 


2. The restrictions are set forth in sections 53-113, 
and 84-306.01 to 84-306.05, R. R. S. 1943. 


The Governor of the State of Nebraska has promulgated certain 
regulations for the administrative departments of state government, as 
an exercise of the supreme executive power of this state which is 
lodged in the Governor. Among these regulations is one which pro- 
vides, in part, as follows: 


“SUBSISTENCE” 


“a, Employees must report only actual expenses paid for meals 
and lodging. 


“The maximum allowance for meals and lodging shall not ex- 
ceed $6.00 per day in cities of the second class and villages, and 
shall not exceed $7.00 per day in cities of the first class, primary 
class and metropolitan cities. Cities of the second class and vil- 
lages are defined by law as those having a population from 100 to 
5,000; cities of the first class, 5,000 to 40,000; cities of the primary 
class, 40,000 to 150,000; and cities of the metropolitan class, 150,000 
or more.” 


In your request for an opinion, you ask whether the Liquor Con- 
trol Commission is subject to this regulation. You also ask what are 
the restrictions generally on traveling expenses and disbursements 
incurred in the discharge of official duties for members of the Liquor 
Control Commission, the secretary, clerks, inspectors, and other em- 
ployees. 


It is our opinion that the Liquor Control Commission is not subject 
to the regulation of the Governor mentioned above. That part which 
the commission plays in the governmental activity of our state was set 
out in detail in the case of State ex rel. Johnson v. Chase, 147 Neb. 
758, 25 N. W. 2d 1, where it was held that the duties of the Nebraska 
Liquor Control Commission are performed without executive leave and, 
in the contemplation of the statute, free from executive control. The 
court stated that the commissioners are not subordinate officials of the 
Governor, as part of his official political family, and the commission is 
an independent agency, free from the Governor’s domination. It is 
also said in this opinion: 


“In analyzing the Nebraska Liquor Control Act, the construc- 
tion of the act is confirmed by a consideration of the character of 
the Commission, —an independent, bi-partisan body of experts 
charged with duties that pertain to an independent subject. The 
officers of the Nebraska Liquor Control Commission carry into ef- 
fect legislative policies embodied in the statute in accordance with 
the legislative standard therein prescribed. Such a body cannot in 
any proper sense be characterized as an arm or an eye of the execu- 
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tive. Its duties are performed without executive leave and in the 
contemplation of the statute, and therefore are free from executive 
control, * * *,” 


The Legislature has spelled out the restrictions on traveling ex- 
penses and disbursements incurred by members and employees of the 
Nebraska Liquor Control Commission, which further demonstrates and 
confirms that the conclusion reached above was the intention of the 
Legislature. This statutory limitation is found in section 53-113, R. R. S. 
1943, which provides as follows: 


“The commissioners, the secretary, all clerks, inspectors and 
other employees shall be reimbursed for all actual and necessary 
traveling expenses and disbursements incurred or made by them 
in the discharge of their official duties. The commission may also 
incur necessary expenses for office furniture and other incidental 
expenses. No commissioner, no appointee or employee of the 
commission shall claim or be allowed mileage or other traveling 
expenses unless the provisions of section 84-306.01 are strictly com- 
plied with.” 


This general statutory provision is subject to the further restric- 
tions set forth in sections 84-306.01 to 84-306.05, R. R. S. 1943. These 
sections specify the requirements for the contents of a claim, the receipts 
necessary, the necessity for written requisition given by the chairman 
of the commission, and the mileage claim limitations. 


February 19, 1954 
FIRE DEPARTMENTS 
Hours of Work of Firemen 


REQUESTED BY: E. C. Iverson, State Fire Marshal, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Do the provisions of Sections 35-301 and 35-302, 


R. S. Supp., 1953, relating to hours of duty of fire- 
men in cities having paid fire departments apply to 
cities having a fire department composed of both 
paid firemen and volunteer firemen? 


CONCLUSION: Yes, Ifa city pays any of its firemen it has a “paid 
fire department” and comes within the purview of 
the act. 


Sections 35-301 and 35-302, R. S. Supp., 1953 (Chap. 119 Laws of 
1953), provide in substance that after January 1, 1954, “firemen em- 
ployed in the fire department of cities having paid fire departments” 
shall not be required to remain on duty for a single period exceeding 
twenty-four hours in length or an average of twelve hours per day for 
the month, except in cases of extraordinary conflagration or emergency, 
nor more than an average of seventy-two hours per week. You state 
that the question has arisen as to whether this law affects all cities 
that employ firemen or only those cities that employ all paid fire- 
men and no volunteer firemen, 
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It is our opinion that the language of this act must be construed 
to mean that if the city employs any paid firemen it must be classed 
as a city having a paid fire department and is within the purview of 
the act. Certainly a city would not be permitted to avoid the provi- 
sions of this law merely by adding a volunteer fireman or two to its 
department. It might be contended that a city which has but one 
or two paid firemen ought not to be subject to the provisions of this 
law, but the law itself does not make any such distinction or excep- 
tion, and we find no language in the act from which such an inference 
can, in our opinion, be drawn. 


In the case of State ex rel. Haberlan v. Love, 95 Neb. 573, 145 
N. W. 1010, the relator sued the City of Lincoln to compel it to pay him 
a firemen’s pension under a law which provided that to be eligible to 
receive such pension the applicant must have served the city for twenty- 
one years “in a paid fire department.’ It appeared that the applicant 
had served the city twenty-two years while it had a paid fire department 
although, apparently, the city was served also by volunteer firemen at 
least a part of that period. It was held that the applicant had qualified 
within the meaning of the law by serving more than twenty-one years 
“in a paid fire department.” 


February 19, 1954 
ELECTIONS 
Filing Fee for County Judge and County Superintendent 
REQUESTED BY: Ralph W. Norman, Valley County Attorney, Ord, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTION: What is the required filing fee for the office of 


county judge and county superintendent? 
CONCLUSION: Five dollars. 


Section 32-513, R. S. Supp., 1953, says as follows: 


“Prior to the filing of a nomination petition as provided in 
32-512, there shall be paid to the county treasurer for the use 
of the general fund of the county of the candidate’s residence, by 
or on behalf of each candidate, a filing fee as follows: . . . for 
county and city offices, ineluding the county judge and county su- 
perintendent of public instruction, five dollars.” (emphasis sup- 
plied) 


The above emphasized portion of this statute was added by the 
1953 legislature. The provision is very specific and contains the answer 
to your inquiry. 


Section 32-535, R. S. Supp., 1953, lists the nonpolitical officers, 
including “judges of the county court,” and “county superintendents,” 
and sets out the manner in which such officers shall be nominated. 
The required fee for filing is set out, and then the statute says: 


“All such candidates, except for the office of Regents of the 
University of Nebraska, presidential electors, delegates to national 
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and county conventions, and the office of members of boards of 
education as provided by Chapter 79, shall also file with the 
affidavit a receipt for the sum of ten dollars signed by the county 
treasurer of the county in which such person resides . . .” (empha- 
sis supplied) 


This would indicate that candidates for county judge and county 
superintendent pay a ten dollar filing fee, and this statute then stands 
in conflict with section 32-513. 


This conflict is resolved by a fundamental rule of legislative in- 
terpretation: General legislation upon a particular subject must give 
way to special legislation upon the same subject. Williams v. Williams, 
163 N, W. 147, 101 Neb. 369. 


32-513 is a statute devoted specifically to filing fees and their 
amount. 32-535 is broader; it includes the entire procedure of filing 
for nonpolitical office. With regard to filing fees it is more loosely 
written, providing that all candidates shall file a receipt for ten dol- 
lars except certain listed candidates. The offices of county judge 
and/or county superintendent are not listed among the exceptions, 
and thus they are not specifically mentioned. This statute (32.535) 
does not talk specifically about the amount of a filing fee (as 32-513 
does), but merely talks about “a receipt” for the amount of the fil- 
ing fee. 


Thus, in their relation to each other, section 32-513 is the specific 
statute, and section 32-535 is the general statute, and the general 
must give way to the specific. 


Applicable, too, since the 1953 specific addition of the words “in- 
cluding the county judge and county superintendent .. .,” is the rule 
that where two statutes are in irreconcilable conflict, the one which 
is the later expression of the legislative will must prevail. State v. 
Board of Commissioners of Douglas County, 189 N. W. 639, 109 Neb. 35. 


February 24, 1954 
SCHOOL DISTRICT 
Residence Requirements for Voting 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
Instruction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Are members of the armed services, who live 
within a school district but maintain legal resi- 
dence in another state, entitled to vote in a school 
bond election? 


CONCLUSION: No. 


Section 79-427, R. R. S. 1943, sets forth the qualifications for vot- 
ing in a school election. It says: 
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“Every citizen of the United States (1) who has resided in 
the district forty days, (2) who is twenty-one years or more old, 
and (3) who owns real or personal property that was assessed 
in the district in his name at the last annual assessment, or whose 
spouse owns real or personal property that was assessed in the 
name of said spouse in the district at the last annual assessment, 
or who has children of school age residing in the district, shall 
be entitled to wote at any district meeting or school election; 
provided, the provisions of sections 79-427 to 79-430 shall not 
apply to Class V districts. 


It is our opinion that a member of the armed services who has 
no intention of remaining in Nebraska after his discharge from the 
service does not qualify under this statute as a resident of a Nebraska 
school district for voting purposes. 


There are a number of different definitions of “residence,” but 
generally, the term means the place where a person is habitually pres- 
ent, and to which, when he departs, he intends to return. White v. 
Slama, 89 Neb. 65, 130 N. W. 978. For political or voting purposes, 
residence means a place of fixed present domicil; and the term carries 
with it an element of permanence. 18 A.M, JUR. 219. 


In Anderson v. Pifer, 146 N. E. 179, (Ill.), the court said that 
“a residence for purposes of voting must be a permanent abode.” And 
in Quinn v. State, 9 Am. Rep, 754, 35 Ind. 485, the court said the 
word “reside” used in reference to suffrage ‘was intended to embrace 
the idea of fixed or permanent residence,’’ and must be an “act of abid- 
ing or dwelling at the place with the intention of remaining.” 


The residence definitions cited above relate to voting situations 
other than in school districts; however, in the absence of any specific 
statutory definition of residence for school voting purposes, we are 
constrained to accept these definitions as applicable to a determination 
of whether a person is qualified, by residence, to vote at a school 
bond election, Clearly, then, a member of the armed services who 
does not intend to remain in Nebraska after his discharge from the 
service does not fill the requirements of residence so as to acquire 
the privilege of suffrage. 


Inasmuch as this office has previously ruled that members of the 
armed services were residents of a school district for purposes of 
free high school tuition (December 9, 1953), we deem it necessary to 
point ont that the courts have made a distinction between residence 
for school purposes and residence for voting purposes. At 47 Am. Jur. 
407, it is said: 


“In line with this construction of the statutes, residence en- 
titling an infant to school privileges is distinguished from domicil, 
or the technical and narrow use of the term ‘residence,’ for the 
purpose of suffrage or other like purpose, . . .” 


In Grand Lodge v. Board of Education, 110 S. E. 440, (W. Va.), 
the court said that “‘the residence necessary to entitle a child to attend 
public schools without payment of tuition is not such as would be 
required to establish a right to vote.” 
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February 24, 1954 
TRUST FUNDS 
Endowment Funds of Private Colleges—Investment 


REQUESTED BY: Harold Johnson, Assistant Director, Department of 
Banking, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Must the investment of endowment funds of private 
colleges in Nebraska be made in accordance with 
the provisions of Section 24-601, R. R. S. 1943, re- 
lating to investment of trust funds? 


CONCLUSION: If the endowment fund constitutes a trust it must be 
invested in accordance with the provisions of Sec- 
tion 24-601, R. R. S. 1943, unless the terms of the in- 
strument creating such trust provide otherwise. 
Whether or not an endowment fund is a “trust” 
depends on the facts and circumstances of each in- 
dividual case. 


Section 24-601, R. R. S. 1943, provides in part as follows: 


“Except as may be otherwise provided in Section 8-318, or 
otherwise by law or the instrument creating the trust, trustees, 
guardians, executors and administrators appointed by the courts 
of this state, subject to an order of approval by the court of ap- 
pointment obtained either at the time of purchase or upon the next 
accounting, and trustees acting under authority other than a court 
appointment, having funds for investments, shall invest the same 
in the following:” etc. 


The term “endowment” is defined by Black’s Law Dictionary (3rd 
Edition) as: ‘The act of setting a fund, or permanent pecuniary pro- 
vision, for the maintenance of a public institution, charity, college, etc. 
A fund settled upon a public institution, etc., for its maintenance or use.” 


The term has also been judicially defined as “a permanent fund, 
income of which is devoted to the payment of a school’s current ex- 
penses.” Lakeside Country Day School v. King County, 179 Wash. 588, 
38 P. 2d 264. Epperson v. Clintonville Cemetery Ass’n., 303 Ky. 852, 
ape S. W. 2d 629. Harris v. City of Ft. Worth, 142 Texas 600, 180 S. W. 

134. 


Whether or not the endowment funds of a school or college consti- 
tute a “trust” fund depends, of course, on the terms and conditions 
under which the fund is held by the college. A “trust” according to Re- 
statement of the Law of Trusts, Vol. I, page 6, section 2, “is a fiduci- 
ary relationship with respect to property, subjecting the person by whom 
the property is held to equitable duties to deal with the property for 
the benefit of another person, which arises as a result of a manifestation 
of intention to create it.” 


The Constitution of Nebraska specifically provides that: All funds 
belonging to the State for educational purposes, the interest and income 
whereof only are to be used, shall be deemed trust funds,” ete. This 
provision, of course, does not apply to funds of private institutions, 
but it does indicate the general policy of this state as regards funds 
set aside for educational purposes. In the case of State v. Peterson, 
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61 Idaho 50, 97 P. 2d 603, it was held that public school endowment 
funds are a trust fund of the highest order. 


If by the terms and conditions under which the endowment fund 
has been created and administered it constitutes a trust fund, it is our 
opinion that such fund must be invested as provided in Section 24-601, 
R. R. S. 1943, unless the terms of the instrument creating such trust 
fund permit other investments. Whether or not the endowment fund is 
a “trust” as defined by law depends on the facts and circumstances 
of each individual case. 


February 26, 1954 
OSTEOPATHY 
Use of Drugs in Practice of 


REQUESTED BY: E. A. Rogers, M.D., M.P.H., Acting Director of 
Health, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1, Is it lawful for a person licensed to practice 
Osteopathy in the State of Nebraska to prescribe or 
dispense any drugs, including drugs or preparations 
which bear the legend: ‘“Caution—To be used only 
by or on the prescription of a physician,” or to ad- 
minister drugs except anesthetics, antiseptics, anti- 
dotes or poisons, or narcotics for temporary relief 
of suffering? 


2. In the event the practice as outlined in Question 
1 is determined by your opinion to be unlawful, is 
it construed to be an “unlawful invasion of the 
field of practice of any profession mentioned in 
this act which the licensee is not licensed to prac- 


tice?” 
CONCLUSIONS: 1. No. 
2. Yes. 


Section 71-1,137 R. R. S. 1943, provides that the following persons 
shall be deemed to be engaged in the practice of Osteopathy: ‘“(1) 
Persons publicly professing to assume the duties incident to the prac- 
tice of Osteopathy; and (2) persons who treat human ailments by that 
system of the healing art which place the chief emphasis on the struc- 
tural integrity of the body mechanism as being the most important 
factor for maintaining the organism in health.” 


In the case of State ex rel. Johnson v. Wagner, 139 Neb. 471, 297 
N. W. 906, our Supreme Court said (p. 476): 


“The repudiation of drugs and medicine in the treatment of 
diseases is a basic principle of osteopathy and a knowledge of drugs 
or medicines, their administration for the cure of diseases, the writ- 
ing and giving of prescriptions, are not essential to the graduation 
of, and the issuance of diplomas to, students of osteopathy.” 


The Supreme Court went on to say (p. 482): 
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“The 1919 act of the legislature (Comp. St. 1922, sec. 8174) 
provided in part as follows: ‘Nothing in this act shall be construed 
so as to authorize the administration by an osteopath, of drugs ex- 
cepting anesthetics, antiseptics, antidotes for poisons and narcotics 
for temporary relief of suffering.’ This clearly shows that the 
legislature intended the use of anesthetics to be included in and au- 
thorized by the license to practice osteopathy. In 1927 a new 
statute was enacted which read as follows: ‘Every license issued 
under this division shall confer upon the holder thereof the right 
to practice osteopathy in all its branches, as taught in the osteo- 
pathic colleges recognized by the American Osteopathic Association.’ 
Comp. St. 1929, sec. 71-1705. We do not think the passage of the 
1927 act manifests any legislative intent to deprive the defendant 
of his previously acquired privilege to use anesthetics, antiseptics, 
antidotes for poisons, and narcotics for temporary relief of suffering. 
We are inclined to the view that when a legislative act grants a 
privilege, as was done in the case at bar, a subsequent enactment 
will not be construed to deprive a beneficiary of the privilege con- 
ferred unless a legislative intent to so do is clearly apparent from 
the legislation itself. For these reasons, we hold that the defendant, 
under the statutes as they now exist, is entitled to use anesthetics 
by virtue of his license to practice osteopathy.” 


There have been no changes in the law governing the practice of 
Osteopathy in Nebraska since the decision of the Supreme Court in State 
ex rel. Johnson v. Wagner, supra, and we must assume that the decision 
announced in that case still governs. 


It is our conclusion, therefore, that it is unlawful for a person 
licensed to practice Osteopathy in Nebraska to prescribe drugs or medi- 
cines, including those bearing the legend: ‘“Caution—To be used only 
by or on the prescription of a physician,” except that licensed Osteo- 
paths may legally administer anesthetics, antiseptics, antidotes for 
poisons, or narcotics for the temporary relief of suffering. 


You further inquire if such practice by a licensed Osteopath con- 
stitutes an unlawful invasion of the field of practice of any profes- 
sion mentioned in the Licensure Act which the Osteopath is not li- 
censed to practice. 


You are no doubt referring to Clause (10) of Section 71-147, R. R.S. 
1943, which provides that the unlawful invasion of the field of practice 
of any profession mentioned in the act which the licensee is not li- 
censed to practice shall constitute a ground for suspension or revoca- 
tion of his license. 


It is our opinion that the practice of prescribing or administering 
drugs or medicines by a licensed Osteopath, except under the condi- 
tions above noted, would constitute an invasion of the field of prac- 
tice of Medicine and Surgery, and would constitute grounds for the 
suspension or revocation of the license of such Osteopath. 
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March 5, 1954 
MOTOR VEHICLE TAXATION 
Dealers Vehicles 
REQUESTED BY: Richard E. Hunter, County Attorney, Hastings, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Clarence A. H. Meyer, Deputy Attorney General. 
QUESTIONS: 1. Are dealers’ motor vehicles on hand to be as- 


sessed in accordance with the schedule of values as 
fixed by the State Board of Equalization and As- 
sessment? 


2. May dealers avoid listing their stock of cars for 
ad valorem tax purposes by registering such cars 
prior to March 10 and paying the motor vehicle tax? 


3. Where a dealer has listed his stock of cars for 
ad valorem tax purposes, may he obtain a refund 
or credit on such tax upon a subsequent transfer 
of such vehicles, and if not, is the provision grant- 
ing such refunds to individuals, as distinguished 
from dealers, valid? 


CONCLUSIONS: 1. Yes’ 
2. No. 


3. The legislature specifically eliminated the pro- 
vision which would have entitled dealers to re- 
funds upon transfer of vehicles in their inventory, 
and we find no basis for declaring invalid the pro- 
vision which would give such credit to individuals 
other than dealers. 


You have submitted several questions dealing with the proper 
interpretation of L. B. 165, passed at the last session of the Legislature, 
and which now appears as Section 77-1238 to 77-1242.02, R. S. Supp., 
1953. The cardinal principle in the interpretation of statutes, one which 
is established beyond question, is that the intention of the legislature 
governs, As you know, the rules laid down for establishing intention 
require that such intent be determined from the act itself if possible, 
and that only in the event that this cannot be done may resort be had 
to extrinsic aids. 


Turning to your first question, you inquire whether dealers motor 
vehicles on hand shall be assessed in accordance with the schedule of 
values as fixed by the State Board of Equalization and Assessment. 
The question arises because Section 77-1242 only provides that: 


“Dealers in motor vehicles shall report their vehicles on 
hand March 10 of each year as merchandise, describing each vehicle 
thus returned for ad valorem tax assessment, in the same manner 
and at ae same proportion of actual value that other merchandise 
is assessed.” 


Our Court has pointed out that, “All parts of an act relating to 
the same subject should be considered together and not each by itself.” 
(Fire Protection Dist. v. County of Seward, 156 Neb. 516, 56 N. W. 2nd 
700). Also, that “In construing statutes, the legislative intention is to 
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be determined from a general consideration of the whole act with ref- 
erence to the subject matter to which it applies and the particular topic 
under which the language is found, and the intent so deducted from 
the whole will prevail over that of a particular part considered sep- 
arately.” (Allen v. Tobin, 155 Neb. 212,51 N. W. 2d 338). 


Turning to another part of L. B. 165, we find in what is now Sec- 
tion 77-1241.01 that dealers motor vehicles on hand shall be subject 
to the ad valorem tax on tangible property, and that “such tax shall be 
computed according to the schedule of values fixed by the State Board 
of Equalization and Assessment.” We think that construction of the 
language in Section 77-1242 together with that in the section just quoted, 
conclusively establishes that the values set by the State Board must be 
used by county assessors in their assessment of dealers vehicles on hand. 


The second question submitted relates to that part of Section 77- 
1240.03 which provides that “Upon the transfer of ownership of any 
motor vehicle, the transferor shall be credited with the number of full 
months remaining in the registration year.” You specifically ask 
whether that language applies to all vehicles that are registered 
whether by individuals or dealers prior to March 10, thereby remov- 
ing such vehicles from the ad valorem tax classifications. That lan- 
guage clearly applies te all vehicles upon which a motor vehicle tax, 
as distinguished from an ad valorem tax, has been paid. However, 
dealers do not pay the motor vehicle tax on their stock of cars; the leg- 
islature provided that they should pay an ad valorem tax on their stock, 
and all cars owned by dealers which come within the legislative defini- 
tion of “dealer’s vehicles on hand” on March 10 must be listed for ad 
valorem taxation. This is the definition of vehicles on hand: 


cose see 


**(5) Dealer’s vehicles on hand shall mean such motor 
vehicles, the titles to which are in such dealer and which are either 
displayed, stored, or in any manner held for the purposes of sale 
and which are not operated upon the highways of this state other 
than for the purpose of demonstrating such motor vehicle in an at- 
tempt to sell or for the purpose of delivering such motor vehicle 
to a purchaser.” (Sec. 77-1238). 


Thus it is clear that all of a dealer’s stock on March 10 must be 
listed for ad valorem tax purposes if: 


1. It is held for purposes of sale, and 


2. Is only operated on the highway for demonstration purposes 
or for delivery to a buyer. 


If under the act a dealer could register his stock of cars on March 
9 and thus avoid listing them for ad valorem taxation on March 10, 
and then transfer them on March 11 in order to get a refund, he would 
escape taxation on his property, and our Constitution expressly forbids 
tax exemption except in limited instance which would have no applica- 
tion here. It is therefore clear that the act could not be construed to 
authorize such a practice. Furthermore, registration of that class of 
vehicles by dealers and payment of the motor vehicle tax, as dis- 
tinguished from the ad valorem tax, would not, under the specific 
language of the statute, exempt such dealers from listing those cars for 
ad valorem tax purposes. In any event, it is doubtful that such a prac- 
Hee, sould be followed by dealers because of the provisions of Section 

% y RR. RSet 


“If any person shall make a false or fraudulent list, schedule 
or statement required by law or shall willfully fail or refuse to de- 
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liver to the assessor a list of the taxable property which by law 
is required to be listed, or shall temporarily convert any part of 
such property into property not taxable, for the fraudulent pur- 
Pose of preventing such property from being listed and of evading 
the payment of taxes thereon, or shall transfer or transmit any 
property to any person with such intent, he shall upon conviction 
thereof be fined in a sum of not less than fifty dollars and not more 
than two hundred dollars.” 


Your final question deals with the matter of refunds. There is of 
course no provision for refund in the case of motor vehicles returned for 
ad valorem taxation on March 10 by dealers. As originally introduced, 
L. B. 165 did contain a provision for such refunds to dealers, in the fol- 
lowing language: 


“= When a motor vehicle which has been reported for tax- 
ation is sold, *** such dealer shall then be credited on his ad val- 
orem tax assessment with the proportionate amount of tax for the 
balance of the registration year.” 


However, the Revenue Committee of the Legislature struck that 
language from the bill, and submitted this statement when the bill was 
reported out of committee: 


“This bill, as amended, would assess all cars in the possession 
of the motor vehicle dealer on March 10th, the same as at present, 
and in this respect, the bill, as amended, makes no change in the 
present system.” 


As part of your final question, you point out that individuals who 
do not register their vehicles (such as owners of house trailers and ve- 
hicles in storage) and who therefore list their vehicles for ad valorem 
assessment, are credited with the proportionate amount for the period 
during which the motor vehicle tax has been paid, if such individual 
later registers his vehicle and pays the motor vehicle tax on it. How- 
ever, Section 77-1241.01 expressly excepts dealers’ motor vehicles on 
hand from this credit provision, and causes the inquiry as to whether 
such a classification is valid. We perceive no adequate basis for de- 
claring it invalid, and the provision is presumed to be constitutional, 
and if deemed to be unfair in operation the matter should be submitted 
to the Legislature for corrective action. Our Court has recognized 
that the Legislature has plenary powers with reference to tax legis- 
lation, except as limited by the constitution, and the broad field opened 
by the 1952 amendment to Section I of Article VIII of the Nebraska 
Constitution has been discussed in a previous opinion (October 1, 1952; 
Report of the Attorney General, 1951-52, p. 665). 


March 4, 1954 
MOTOR VEHICLES 
Penalties for Speeding 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
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QUESTIONS: 


CONCLUSIONS: 


1. What are the penalties for speeding in viola- 
tion of section 39-723, R. R. S., 1943? 


2. Can violations of city ordinances and laws of 
other states pertaining to speeding be considered as 
prior offenses in a prosecution for subsequent 
speeding offenses? 


3. If prior speeding offenses are committed before 
the effective date of the section permitting greater 
penalties for subsequent offenses, does this bar 
prosecution for the subsequent offenses as such? 


4, Is suspension of the operator’s license author- 
ized under section 60-427, R. R. S., 1943, upon 
conviction of speeding in violation of section 39- 


723, R. R. S., 1943? 


1. For a person operating any commercial vehicle 
in violation of section 39-723, R. R. S., 1943, or for 
an owner of such a vehicle who permits operation 
of the vehicle in violation of section 39-723, R. R. S., 
1943, the penalties are as follows: 


For first and second offense: A fine of not less 
than ten dollars and not more than one hundred 
dollars. 


For third offense: A fine of not less than ten 
dollars and not more than one hundred dollars, 
and revocation of the license of the vehicle is 
authorized. 


For a person operating a motor vehicle which is 
not a commercial vehicle in violation of section 
39-723, R. R. S., 1943, the penalty for a first offense 
is a fine of not less than ten dollars nor more than 
fifty dollars, or imprisonment in the county jail 
for not more than thirty days, or both, and for each 
subsequent offense, such person shall be fined not 
less than twenty-five dollars nor more than two 
hundred dollars, or shall be imprisoned in the 
county jail for not more than sixty days, or both, 


2. No. 
3. No. 


4. Yes. Upon conviction of a charge properly 
brought under section 39-723, R. R. S., 1943, the 
court may suspend the license of the convicted 
person to operate a motor vehicle for any purpose 
for a period of time not less than ten days nor 
more than one year. 


The questions presented involve violations of section 79-723, 
R. R. S., 1948, which reads: 


“No person shall operate a motor vehicle on any highway 
outside of a city or village at a rate of speed greater than is rea- 
sonable and proper, having regard for the traffic and use of the 
road and the condition of the road, nor at a rate of speed such as to 
endanger the life or limb of any person, nor in any case, except 
the motor vehicles specified in section 39-723.01, at a rate of speed 
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exceeding sixty miles per hour between the hours of sunrise and 
sunset, and fifty miles per hour between the hours of sunset and 
sunrise. 


Prior to the enactment of L. B. 114, Session Laws, 1953, the appli- 
cable penalty sections were sections 39-723.05 and 39-725, R. R. S., 1943. 


_ _ Section 39-723.05, R. R. S., 1943, related to commercial motor ve- 
hicles and provided as follows: 


“Any person operating any commercial freight-carrying ve- 
hicle, bus, truck, truck-tractor or trailer, in violation of any of 
the provisions of sections 39-723 to 39-723.04, or any owner of 
any such vehicle above described in this section who shall know- 
ingly permit operation thereof in violation of any of the provisions 
of sections 39-723 to 39-723.04, shall be deemed guilty of a mis- 
demeanor and, upon conviction thereof for the first or second 
offenses, shall be fined not less than ten dollars and not more than 
one hundred dollars. Upon the third conviction of violation of 
the provisions of sections 39-723 to 39-723.04 by the owner or op- 
erator of such vehicle, in addition to the fine above provided, the 
license of such vehicle shall be revoked, either by the trial court 
or by the State Engineer for the Department of Roads and Irri- 
gation. In that event, the number plates and certificates of registra- 
tion of vehicles shall be returned to the county treasurer who shall 
have issued the same. The tribunal or department depriving said 
licensee of his license shall have authority, upon good cause 
shown, to order that a license be again issued to said licensee.” 


Section 39-725, R. R. S., 1943, provided, in part, as follows: 


“Any person, firm, association, partnership, or corporation 
who. shall violate any of the provisions of sections 39-719 to 
39-724, * * * shall be deemed guilty of a misdemeanor and, upon 
conviction thereof, shall be punished by a fine of not less than 
ten dollars nor more than one hundred dollars for each offense. If 
the offender so violating is an individual, he may be punished by 
imprisonment in the county jail not exceeding thirty days, or by 
both such fine and imprisonment. * * *.” 


Section 39-723.05, R. R. S., 1943, was amended by section 3 of 
L. B. 114, and now reads, as provided in section 39-723.05, R. S. Supp., 
1953, in part, as follows: 


“(1) Any person operating any commercial freight-carrying 
vehicle, bus, truck, truck-tractor, or trailer, in violation of any of 
the provisions of sections 39-723 to 39-723.02, * * * or any owner 
of any such vehicle above described in this section who shall per- 
mit operation thereof in violation of any of the provisions of sec- 
tions 39-723 to 39-723.02, * * * shall be deemed guilty of a mis- 
demeanor and, upon conviction thereof for the first or second of- 
fense, shall be fined not less than ten dollars and not more than 
one hundred dollars. 


“(2) Upon the third conviction of the violation of the pro- 
visions of sections 39-723 to 39-723.02, * * * by the owner or 
operator of such a vehicle as is referred to in subsection (1) of 
this section, in addition to the fine above provided by subsection 
(1) of this section, the license of such vehicle shall be revoked, 
either by the trial court or by the State Engineer for the Depart- 
ment of Roads and Irrigation. In that event, the number plates 
and certificates of registration of vehicles shall be returned to the 
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county treasurer who issued the same. The tribunal or department 
depriving said licensee of his license shall have authority, upon 
good cause shown, to order that a license be again issued to said 
licensee.” 


Section 39-725, R. R. S., 1943, was amended and repealed by sec- 
tions 6 and 7 of L. B. 114 and is no longer applicable to speeding viola- 
tions. For a person operating a motor vehicle which is not a commer- 
cial motor vehicle in violation of section 39-723, R. R. S., 1943, the 
applicable penalty section is section 39-7,127, R. R. S., 1943. This penalty 
section provides that for a first offense, such person shall be fined not 
less than ten dollars nor more than fifty dollars, or imprisoned in the 
county jail for not more than thirty days, or both; and for each subse- 
quent offense, such person shall be fined not less than twenty-five 
dollars nor more than two hundred dollars, or shall be imprisoned in 
the county jail for not more than sixty days, or both. 


In the request for the opinion, you ask in the event the driver’s 
record shows that he has been previously convicted of speeding under 
a city ordinance or the law of another state, can this previous convic- 
tion be used in filing a speeding charge to permit the increased pen- 
alties as set forth in section 39-723.05, R. S. Supp., 1953, for a third 
conviction of violation of section 39-723, R. R. S., 1943, of the owner or 
operator of commercial motor vehicles, and in section 39-7,127, R. R. S., 
1943, for each subsequent violation of section 39-723, R. R. S., 1943, 
by operators of other vehicles. In our opinion, the penalty sections 
cited do not permit this practice, as the clearly expressed statutory 
language shows the increased penalties are permitted only for addi- 
tional violations of section 39-723, R. R. S., 1943. However, in prose- 
cutions for third offenses under section 39-723.05, R. S. Supp., 1953, or 
for second offenses under section 39-7,127, R. R. S., 1943, it is imma- 
terial when the convictions for prior offenses of section 39-723, R. R. S., 
1943, were obtained. See Taylor v. State, 114 Neb. 257, 207 N. W. 207; 
Report of the Attorney General, 1947-1498, page 256. 


On the subject of penalties for speeding in violation of section 
39-723, R. R. S., 1943, our Supreme Court has recently held in the 
case of Kroger v. State, 158 Neb. 73, 62 N. W. 2d 312, that section 
60-427, R. R. S., 1948, is applicable when persons are convicted on 
charges properly brought under section 39-723, R. R. S., 1943. Section 
60-427, R. R. S., 1943, provides, in part, as follows: 


“Upon conviction in any court within this state of any violation 
of any law of this state pertaining to the operation of motor 
vehicles * * * the magistrate or judge of such court may, in his 
discretion, suspend the license of such convicted person to operate 
a motor vehicle for any purpose for a period of time not less than 
ten days nor more than one year, unless a greater period of sus- 
pension or revocation be made mandatory by sections 39-727 or 
39-7,107, * * *.” 


March 9, 1954 
VETERANS’ AID FUND 


Meaning of “Dependent Children of Such Veterans;” 
80-403, R. S. Supp. 1953 


REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ 
Affairs, State Capitol Building, Lincoln 9, 
Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Are stepchildren under eighteen years of age “de- 
pendent children of such veterans” within the 
meaning of section 80-403, R. S. Supp. 1953. 


CONCLUSION: Yes. 


We shall assume, for the purposes of this opinion, that all factors 
other than the one to be discussed herein are present to qualify the 
veteran or the children in question for aid under the provisions of 
section 80-403, R. S. Supp. 1953. The question raised here is whether 
stepchildren of the veteran, supported by the veteran, qualify for aid 
within the meaning of the classes set up in 80-403, subsection (1) 
which names honorably discharged veterans and “their dependent chil- 
dren under eighteen years of age,” or, subsection (3) which lists “de- 
pendent children under eighteen years of age of all such veterans.” 


We decline to attribute to the above quoted portions of the statute 
the primary sense of children of the blood of such veteran, Such a 
construction would work undue hardship on needy children and would 
be unjustly discriminatory for legislation that is based on a beneficent 
and charitable purpose. 


Undoubtedly, the adjective “dependent” as used in this legisla- 
tion is used in the sense given in Black’s Law Dictionary, 3rd Ed., 
i. e.: “Deriving existence, support, or direction from another.” The 
statutes of this state make it a crime for one to abandon a minor 
dependent stepchild. 28-446, R. S. Supp. 1953. They also make it a 
crime to fail to support a minor dependent stepchild. 28-449, R. S. 
Supp. 1953. 


We are therefore of the opinion that “their dependent children” 
or “dependent children of such veterans” should be taken to mean 
all children dependent upon such veteran for support by virtue of law. 


March 9, 1954 


ELECTION PRECINCTS 
Power of County to Divide Wards Within City of the First Class 


REQUESTED BY: Fred T. Hanson, County Attorney, McCook, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: May county authorities divide election precincts 
in cities of the first class in the absence of such 
action by the city authorities? 


CONCLUSION: No. 


Section 16-104, R. S. 1943, is a specific direction to a city of the 
first class through its mayor and council to divide the city into not 
less than four wards, the boundaries of which must be defined by 
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ordinance. Each ward constitutes an election district, and, when any 
ward contains over five hundred legal voters, the mayor and council 
are authorized to divide the ward into two or more election districts. 


Section 16-105, R. S. 1948, directs: 


“Precinct lines in any part of any county not under town- 
ship organization, embraced within the corporate limits of such 
eity, shall correspond with the ward lines of the city, and such 
precinct shall correspond in number with the ward of the city 
and be coextensive with the same; Provided, when a ward is 
divided into election districts the precinct corresponding with 
such ward shall be divided so as to correspond with the election 


districts; \* *'*.7? 
Section 23-157, R. S. 1943, provides in part: 


“Each board of county commissioners shall divide the county 
into convenient precincts and as occasion may require, erect new 
ones, subdivide precincts already established, and alter precinct 
lines: © °*°*#,"" 


Section 82-444, R. R. S. 1943, reads: 


“The officers charged by law with the division or alteration 
of election districts or precincts shall, so far as necessary, alter 
and divide the existing election districts or precincts, at their 
discretion; Provided, that when any city of the first class shall 
by ordinance divide any ward of such city into two or more 
voting or poll-districts, the officers charged by law with the di- 
vision or alteration of election districts shall establish voting or 
polling districts in conformity with such ordinance.” 


In a county not under township organization wherein there is a 
city of the first class, the mayor and council of the city are given 
the specific mandate to divide the city. The county commissioners of 
such county are empowered to divide the county into convenient pre- 
cincts and to erect, subdivide and alter precincts. The specific grant 
of authority must govern over the general grant, and it is therefore 
the duty of the county commissioners to conform precinct lines in the 
county to include those established by the city of the first class and 
proclaimed by ordinances. 


Where the proper officials within a city of the first class fail or 
refuse to subdivide wards into election precincts, may the county com- 
missioners act to make the division? By the specific grant of authority 
to the city to establish and divide wards within the city, the legislature 
has necessarily denied the authority to the county. The applicable 
rule is: “Counties and county boards can exercise only such powers 
as are expressly conferred upon them by statute, and such grant of 
powers must be strictly construed.” State v. Lincoln County, 18 Neb. 
283, 25 N. W. 91; Morton y, Carlin, 51 Neb. 202, 70 N. W. 966. 
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March 8, 1954 


GROUP INSURANCE FOR PUBLIC EMPLOYEES 


Duties of County Board 


REQUESTED BY: Frederick H. Wagener, Lancaster County Attorney, 
Court House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


QUESTIONS: als 


Where the employees of the county desire to 


avail themselves of the right to accomplish group 
insurance as provided in sections 44-1608 to 44- 
1612, R. R. S. 1943. 


2. 


(a) does the county board have the authority 
to promulgate a rule requiring that a certain 
number of employees participate in the group 
insurance plan before approving and authoriz- 
ing deductions from salary or wages of em- 
ployees who file the appropriate order there- 
for? 


(b) does the county board have authority to 
ignore the provisions of sections 44-1608 to 44- 
1612, R. R. S. 1943, and require that any plan 
of insurance adopted by an employees’ associ- 
ation conform to the requirements of section 
44-1606, R. R. S. 1943? 


(c) must the county expend money to make 
the records and reports required to accomplish 
the purpose of sections 44-1608 to 44-1612, 
R. R. S. 1943? 


(d) can the county board limit the group in- 
surance plans of the county employees? 


What are the requirements with reference to the 


minimum number of employees participating in 
group insurance plans? 


CONCLUSIONS: 1 


2. 


a. No. 
b. No. 
¢.. Yes. 
d. No. 


As provided by the Department of Insurance 


in Rule No. 24. 


In 1949 an act was passed (Laws 1949, chapter 132, pages 346-348) 
to confer upon public employees the right to participate in group in- 
surance plans. This act, found in sections 44-1608 to 44-1612, R. R. S. 
1943, authorizes a public employee to execute an order to withhold 
from any wages or salary paid to such employee a sum each month 
which is equivalent in amount to the sum fixed by an insurance car- 
rier or by an employees’ association for the premium required. This 
order is to be filed with the officer or body whose duty it is to ap- 
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prove and allow claims or vouchers for salaries or wages, and “shall 
be in full force and effect” from its effective date unless revoked by 
the employee. The sum withheld “shall be paid to the insurance com- 
pany or employees’ association” designated in the order of the em- 
ployee. 


The first question raised is whether the county board has author- 
ity to make rules and regulations requiring that a certain number of 
employees participate in a particular plan before accepting the orders 
of the employees, withholding the sums stated in the orders, and pay- 
ing the sums withheld to the insurance company or employees’ associa- 
tion designated in the orders. The act itself confers no discretion upon 
a county board. The general rule is that a county board has no discre- 
tion as to the interpretation of the law, and whenever the action of the 
county board is merely a formal prerequisite to the issuance of a war- 
rant, and the course to be pursued or the amount to be allowed is 
fixed by law, the board must follow the law, and the acts of the board 
in doing so are ministerial only. Mitchell v. Clay County, 69 Neb. 779, 
98 N. W. 662. And see, Report of the Attorney General, 1949-1950, 
page 960. We conclude that the county board does not have author- 
ity to promulgate such a rule. 


The next question is whether the county board has authority to 
ignore the act relating to group insurance for public employees found 
in sections 44-1608 to 44-1612, R. R. S. 1943, and require that any plan 
of insurance adopted by an employees’ association conform to the re- 
quirements of section 44-1606, R. R. S. 1943. The county board does 
not have this authority, as its action in this field is ministerial only. 
As is pointed out in the above paragraph, when the course to be pur- 
sued is fixed by law, the county board has no discretion as to the in- 
terpretation of the law. 


You also ask whether the county must expend money for the addi- 
tional clerical help and office equipment needed to record the orders 
for withholding of wages, keep proper records, and provide for payment 
of premiums. The county board is required to follow the law, as noted 
above. The intention of the Legislature was to impose an absolute duty 
upon the public body or agency concerned to make such expenditures 
as are necessary to make the records and reports required to accom- 
plish the purpose of the act. 


You also present the question of the authority of the county board 
to limit the plans of insurance which the employees can enter into. 
The county board cannot exercise any discretion in regard to any as- 
pect of the matter of accomplishing such insurance. See, Report of the 
Attorney General, 1949-1950, page 960; Report of the Attorney General, 
1951-1952, page 550. 


However, the Department of Insurance, in the exercise of its powers, 
has adopted Rule No. 24, in which certain definitions and restrictions in 
regard to the terms used in sections 44-1608 to 44-1612, R. R. S. 1943, 
inclusive, are promulgated for the guidance of all concerned. These 
definitions and restrictions are as follows: 


1. Group Sickness and Accident Insurance—This term is defined 
in section 44-760, R. R. S. 1943, and the definition there found is 
adopted for the purposes of sections 44-1608 to 44-1612, R. R. S. 1943, in- 
clusive. 


2. Franchise or Wholesale Sickness and Accident Insurance—This 
term is defined in section 44-759, R. R. S. 1943, and the definition there 
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found is adopted for the purposes of sections 44-1608 to 44-1612, R. R. S. 
1943, inclusive. 


3. Group Life Insurance—-The group life insurance definition ap- 
pearing in section 44-1606, R. R. S. 1943, is adopted as the definition for 
group life insurance within the meaning of the term as used in section 
44-1608 to 44-1612, R. R. S. 1943, inclusive. 


4. Franchise or Wholesale Life Insurance—As these terms are not 
defined anywhere in the Nebraska Statutes, the following definition 
is adopted: 


A plan of insurance wherein 30% of the total employees (and 
in no case less than five employees) or 30 employees, whichever is 
less, of one state agency, public body or political subdivision of 
the State, with or without their dependents are issued individual 
policies, permissibly varying in amounts and plans of coverage 
applied for by such persons; and further, a plan of insurance 
wherein the individual insured employee upon leaving his employ- 
ment is afforded the privilege of continuing his insurance on an in- 
dividual basis. 


5. The monthly premium charged to “franchise or wholesale 
group” members will not violate the Anti-Discrimination Statute of this 
State (section 44-363, R. R. S. 1943) nor substantially vary from the in- 
suring company’s Salary Savings Plan available to employees of private 
employers. In no event will the monthly premium charged to “fran- 
chise or wholesale group” members violate any Rule of this Department 
setting forth standards for so-called “Salary Savings” or “Bank Draft” 
plans. 


March 8, 1954 
PAUPERS 
Legal Settlement 


REQUESTED BY: Mr. E. H. Curtiss, Pierce County Attorney, Court 
House, Pierce, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: An individual resided in Pierce County for many 


years. On January 10, 1953, he removed to another 
county. On March 17, 1953, he was removed to the 
University Hospital where he remained until April 
10, 1953. Pierce County paid the hospital bill. The 
individual has retained his residence in the other 
county to the present date (Feb. 28, 1954). He 
again needs hospital care. Should Pierce County 
pay for his further hospital care? 


CONCLUSION: Pierce County is liable for the care of this indi- 
vidual until such time as he establishes a legal set- 
tlement in another county or state. To establish a 
legal settlement in another county he must have re- 
sided continuously in such county for a period of 
at least twelve consecutive months, and during at 
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least twelve of these months of residence in such 
other county he must not have received assistance 
from private charity or from the state or any 
county. In this case, he retains his legal settle- 
ment in Pierce County until March 10, 1954, if no 
further assistance is granted him in the meantime. 
The “Provided” clause in Section 68-115 applies 
only in cases where the individual has never estab- 
lished a legal settlement in any county in Nebraska. 


Section 68-115, R. S. Supp. 1953, provides in part: 


“(1) The term legal settlement in sections 68-101 to 68-116 
shall be taken and considered to mean as follows: Every person, 
except those hereinafter mentioned, who has resided one year con- 
tinuously in any county, shall be deemed to have a legal settlement 
therein; Provided, every person who has resided one year continu- 
ously within the state, but not in any one county, shall have a legal 
settlement in the county in which he has resided six months con- 
tinuously. 


“(2) The time during which a person has been an inmate of 
any public or private charitable or penal institution, and each 
month during which he has received relief from private charity or 
the poor fund of any county or state assistance shall be excluded in 
determining the time of residence hereunder, as referred to in sub- 
section (1) of this section.” ete. (Emphasis ours). 


In an opinion issued by this department to Mr. S. W. Moger, County 
Attorney of Clay County, under date of May 9, 1952, which opinion is 
found on page 508, Report of Attorney General, 1951-1952, we construed 
the language of Section 68-115 above quoted as follows: 


“To establish a legal settlement the party must (1) have lived 
in ‘B’ County for at least twelve consecutive mnoths; (2) have not 
received relief from ‘A’ County, or other source, for at least 
twelve months out of the period during which he has lived in ‘B’ 
County.” 


From the facts which you have given us, it appears that the indi- 
vidual which you mention has lived in another county continuously 
since leaving Pierce County on January 10, 1953, which would now be 
a period of about fourteen months. However, during two of these 
months—March and April of 1953—he received assistance from Pierce 
County in the form of hospitalization. It is our opinion, therefore, 
that on March 10, 1954, this individual has established a legal settlement 
in the new county of his residence, and Pierce County is no longer 
liable for his care, assuming that he has received no further assistance 
in the meantime, and none of the events mentioned in Section 68-115 
have occurred to interrupt the establishment of a legal settlement in the 
new county. 


You refer also to the “Provided” clause in Section 68-115 which 
provides that where a person has resided one year continuously within 
the state, but not in any one county, he shall have a legal settlement in 
any county in which he has resided continuously for six months. It is 
our opinion that this clause applies only to cases where the individual 
has not theretofore established a legal settlement in any county in the 
state. In this case, the party had established a legal settlement in Pierce 
County. 
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March 11, 1954 


SCHOOLS AND SCHOOL DISTRICTS 


Merger by Reorganization Right of Original District to Issue Bonds 
Following Reorganization 


REQUESTED BY: Richard E. Hunter, County Attorney, Hastings, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: School District No. 11 has been absorbed by School 


District No. R11 as the result of a reorganization 
plan, Prior thereto, District No. 11 owed money 
which was evidenced by registered warrants. Under 
the reorganization plan, the old District No. 11 was 
to remain the sole obligor for payment of these 
outstanding warrants. The plan also provided that 
the change of boundaries from the old districts to 
the new District R11, would not become effective 
until June 1, 1954. Does the old District No. 11 
retain a legal existence insofar as is necessary to 
enable it to vote a bond issue for the purpose of 
retiring the outstanding warrants? 


CONCLUSION: Yes. It retains its legal existence as long as any- 
thing remains to be done to complete the plan of 
reorganization, which would include making pro- 
vision for payment of its creditors and every other 
step included in the reorganization plan. 


The facts which give rise to this question may be briefly stated 
as follows: 


Pursuant to Section 79-426.01 et seq. R. R. S. 1943, as amended, 
a plan for the reorganization of school District No, 11 by including 
within the new district, referred to as District No. R11, a considerably 
larger territory, was submitted to the electors on December 9, 1953, 
and approved by the necessary majority. At the time, the original 
District No. 11 owed debts, evidenced by registered warrants, amount- 
ing to $8,000.00. The plan of reorganization provided that the original 
District No. 11 should assume this indebtedness and that the proposed 
boundary changes should not become effective until June 1, 1954. The 
Notice of Election also contained a provision that the indebtedness 
should remain the obligation of the original District No. 11. The prob- 
lem arises from the fact that on and after June 1, 1954, District No. 11 
will have ceased to exist, and there will be no taxing authority in 
existence with authority to submit a budget on which a levy can be 
based for the retirement of this debt. 


It is proposed as a solution that, prior to June 1, 1954, a proposition 
be submitted to the electors of the original District No. 11, to issue 
bonds for the retirement of this debt, such bonds to be retired by an 
annual tax levy as provided in Section 10-711 R, R. S., 1943. You in- 
quire if such action would be legal, assuming that the electors of the 
original District No. 11 should approve such bond issue. 


Section 79-431 R. R. S. 1943, provides that the school board of 
each school district, except Class V. districts, shall, prior to the annual 
school district meeting, prepare an estimate showing the amount of 
money required for the maintenance of schools during the coming 
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school year. The amount of money so required shall be levied as a 
tax upon all of the taxable property of the school district. It is mani- 
fest that no estimate can be prepared by a school board for a school 
district which has ceased to exist. 


Section 79-426.16 R. R. S. 1943, provides: 


“Whenever two or more districts are involved in a reorganiza- 
tion plan, the old districts shall continue to be responsible for any 
indebtedness incurred before the reorganization takes place, unless 
a sitiereae arrangement is included in the plan voted upon by the 
people.” 


The statutes, however, fail to provide machinery for the levy and 
collection of taxes on the property of the old district for the payment of 
such indebtedness except in those cases where the indebtedness is 
evidenced by bonds issued by the district. Under Section 10-177 R. R. S. 
1943, the county board is authorized to levy an annual tax on the 
taxable property of the school district for the purpose of paying interest 
on bonds and to provide a sinking fund for their final redemption. The 
definition of the term “School District” which is contained in Section 
10-712 R. R. S. 1943, is broad enough to include the original District 
No, 11 up to the time that it ceases to exist. The sole question here 
presented, as we see it, is the date on which the School District No. 11 
ceases to exist and its identity becomes merged in that of the new Dis- 
trict R11. Prior to that date the old School District No. 11 would have 
authority to do such things as are necessary and proper in winding up 
its affairs, including the issuing of bonds to retire its outstanding in- 
debtedness. 


We are unable to find any provision in the statutes which fixes a 
definite time at which the original school district ceases to exist as a 
legal entity when it becomes merged in a new district created under a 
reorganization plan. Presumably this does not occur at the time the 
voters adopt the reorganization plan. Section 79-426.16 R. R. S. 1943, 
provides that whenever two or more districts are involved in a re- 
organization plan, the old districts shall continue to be responsible 
for any indebtedness incurred before the reorganization takes place, 
unless a different arrangement is included in the plan voted upon by 
the people. In this case the plan voted upon specifically provided that 
the old district 11 should be responsible for its debts incurred prior to 
the reorganization. 


Evidently the legislature contemplated that the old district should 
continue its existence after reorganization until the necessary steps 
could be taken to provide for payment of its indebtedness, 


In 78 C. J. S. 741, Section 47, Schools and School Districts, the 
rule is stated that upon the creation or alteration of a school district, 
in the absence of statute, the organization becomes effective “on the 
completion of the proceeding therefor or on the making of a proper 
order, if no other time is specified therein.” 


In the case which you present the terms of the reorganization plan 
contemplate that the old district will remain obligated to pay the in- 
debtedness and the plan further provides that changes in the boundary 
lines of School Districts affected shall be made on June 1, 1954, thus, 
in our opinion, indicating an intention that the original districts would 
not end their existence prior to that date. 


Certainly no court would permit District No. 11 to avoid its legal 


obligations to its creditors merely because the reorganization plan was 
adopted. 
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It is our opinion that the original District No. 11 retains its cor- 
porate existence for the purpose of voting bonds as long as anything 
remains to be done to complete the reorganization plan, which, in this 
case, would be at least until June 1, 1954. 


March 23, 1954 
COUNTY ATTORNEY 
Power of County Board to Prohibit Private Law Practice 


REQUESTED BY: Donald H. Weaver, Hall County Attorney, Grand 
Island, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 

QUESTION: 1. Does the county board have authority to require 
that the county attorney engage in no private law 
practice? 

CONCLUSION: 1. No. 

QUESTION: 2. What requirements and restrictions are ap- 
plicable to the county attorney? 

CONCLUSION: 2. (a) He shall properly discharge the duties of 
his office. 


(b) He shall receive no fee or reward, in addition 
to his salary, for services which it shall be his of- 
ficial duty to attend. 


(c) He shall not act or be concerned, other than 
for the state or county, as an attorney in any civil 
action depending upon the same facts upon which 
any criminal prosecution shall depend, or depend- 
ing upon the same state of facts investigated by 
him, while acting as county attorney. 


(d) He cannot defend a client in a criminal case 
in any county. 


Section 23-1114, R. S. Supp., 1953 (Laws 1953, c. 63, section 1, 
p. 204) provides that the salaries of all officers, deputies, and em- 
ployees of the county, excepting the members of the county board 
and the county judge, shall be fixed by the county board. The ques- 
tion presented is whether this authority to fix the salary of a county 
attorney includes the authority to require that a county attorney engage 
in no private practice. We conclude that the county board does not 
have the authority to so restrict the private practice of the county 
attorney. 


The powers of a county are authorized and required to be exer- 
cised by the county board, and it is the general rule that the county 
has only such powers as are expressly conferred upon it by statute, 
and such as are incidentally indispensable to carry into effect those 
expressly granted it. Any fair and reasonable doubt of the existence 
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of the power is resolved against the county. State ex rel. Johnson v. 
Gage County, 154 Neb. 822, 49 N. W. 2d 672. 


The authority in question is not one which has been expressly 
granted to a county board. Nor has the legislature indicated that this 
is a power which is incidentally indispensable to carry out the ex- 
pressly granted authority of the board. The county attorney is an 
official elected by the people in the county, and not a person selected 
by the county board. As was pointed out in Brome v. Cuming County, 
31 Neb. 362, 47 N. W. 1050, the legislature created the office of county 
attorney and defined this official’s duties. He is charged with the sole 
responsibility of attending to the county’s legal business by the legis- 
lature, and the county board, exercising such authority as the legisla- 
ture has delegated to it, cannot control the county’s litigation. 


In construing statutes the mention of one thing implies the ex- 
clusion of another thing under the maxim “expressio unius est exclu- 
sion alterius.” This is a primary rule of statutory construction, and, 
in consideration of this question, such construction shows that it was 
not the intent of the people or of the legislature to prohibit the pri- 
vate practice of law by a county attorney. Section 14 of Article V, 
Constitution of Nebraska, provides that no judge of the supreme or 
district courts shall act as attorney or counsellor at law in any manner 
whatsoever, and no county judge shall practice law in any court in 
any matter arising in or growing out of any proceedings in his own 
court. Section 7-111, R. S, 1943, reads: 


“No person shall be permitted to practice as an attorney in 
any of the courts of this state while holding the office of judge 
or clerk of the Supreme Court, or judge of the district court, or 
county judge in any county having a population of more than 
sixteen thousand, or judge of a municipal court, of this state, or 
sheriff, constable, county clerk, clerk of the district court, or 
jailed, in the county where they hold their respective offices; 
Provided, where an attorney at law holds the office of county 
judge or justice of the peace, he shall not be permitted to practice 
as an attorney in any action, matter, or proceeding brought before 
himself, or appealed from his decision to a higher court, nor shall 
any county judge draw any paper or written instrument to be 
filed in his own court, except such as he is required by law to 
draw. Any person who shall violate any of the provisions of this 
section shall be deemed guilty of a misdemeanor and upon con- 
viction shall be fined not less than five, nor more than twenty- 
five dollars.” 


The legislature had made other restrictions on certain county of- 
ficers. It is provided in section 76-504, R. R. S. 1943, that any county 
clerk, clerk of the district court, register of deeds, county judge, county 
treasurer or county sheriff, or any deputy, clerk or assistant to such 
officers, in counties having a population of over eight thousand, shall 
not be eligible to engage in the business of compiling abstracts of title 
to real estate in the State of Nebraska while holding any of said 
offices. Section 84-803, R. R. S, 1943, provides that the treasurer, 
sheriff, register of deeds, clerk or surveyor of a county cannot appoint 
any of these others as his deputy. Section 77-1311, R. S. Supp., 1953, 
refers specifically to the duties of the county assessor and requires 
that this official “shall work full time”. The county attorney has not 
been so restricted except as hereinafter stated. 


It may also be pointed out that this officer, although elected by 
the people residing in this county, paid from tax funds collected by 
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his county, and called a “county” attorney, is a legal representative 
of this state. This further demonstrates and confirms that the conclu- 
sion reached above was the intention of the legislature. When in pos- 
session of sufficient evidence to warrant the belief that a person 
is guilty and can be convicted of a felony or misdemeanor, this officer 
has the duty to prepare, sign, verify, and file the proper complaint 
against such person, and to prosecute the appropriate criminal pro- 
ceedings on behalf of the state, It is also his duty to prosecute and 
defend on behalf of the state, all suits, applications or motions, civil 
or criminal, in which the state is a party or interested. (Section 23-1201, 
R. S. 1943) And in the course of his official activities, the county 
attorney has a statutory duty to represent the State of Nebraska, at 
the request of the Nebraska Safety Patrol, the State Fire Marshal 
(section 81-508, 81-526, R. R. S. 1943), the State Railway Commission 
(section 74-525, R. R. S. 1943), the Nebraska Liquor Control Commis- 
sion (section 53-199, R. R. S. 1943), the Department of Banking (sec- 
tion 81-332, R. R. S. 1943), the Department of Health (sections 28-469, 
71-149, 71-151, R. R. S. 1943), the Game, Forestation and Parks Com- 
mission (section 37-601, R. R. S. 1943), the Department of Agriculture 
and Inspection (section 2-1036 R. S, 1948, sections 54-181, 66-446, 
R. R. S. 1943), the Department of Insurance (section 44-395, R. R. S. 
1943), the Board of Control (section 83-508, R. R. S. 1943), the board 
of trustees of a State Park in his county (section 73-418, R. R. S. 1943), 
and the Attorney General (section 84-205, R. R. S. 1943). This is only 
a partial listing of the duties of the county attorney with reference to 
the State of Nebraska. 


The conclusion must be therefore, that the county attorney, an 
elected official in his own county, the legal representative of the 
county and of the state in his county although paid only by the 
county, is not prohibited from engaging in a private law practice by 
statute, and cannot be so restricted by his county board. 


The right of a public official to render services other than those 
required of his office, when these services are not incompatible with 
the duties of the office of which he is an incumbent, either by common 
law or by statute, has long been recognized in this state. See, Cornell 
v. Irvine, 56 Neb. 657, 77 N. W. 114; Report of Attorney General, 
1947-1948, pages 588, 592; Report of the Attorney General, 1949-1950, 
page 632. 


The following requirements and limitations are applicable to all 
county attorneys: 


1. He shall properly discharge the official duties of his office 
(see, sections 28-724, R. R. S. 1943, and 23-2001, R. S. 1943). 


2. He shall receive no fee or reward from or on behalf of anyone 
for services in any prosecution or business which it shall be his 
official duty to attend (section 23-1206, R. S. 1943). 


3. He shall not act or be concerned, other than for the state or 
county, as an attorney in any civil action depending upon the 
same facts upon which any criminal prosecution, commenced or 
prosecuted, shall depend, or depending upon the same state of 
facts, investigated by him while acting as county coroner (section 
23-1206, R. S, 1943; Canons of Professional Ethics 6 and 36). 


4. He cannot defend a client in a criminal case in any county 
(Canon of Professional Ethics 6). 
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March 23, 1954 
INTOXICATING LIQUORS 
Sufficiency of Petition for Sale of Liquor by the Drink 
REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: H. G. Hamilton, Assistant Attorney General; 
Clarence S. Beck, Attorney General. 
QUESTION: Is a petition filed under Section 53-122, R. S. 


1943, in an even numbered year, valid and suffi- 
cient which proposes a vote both on the sale of 
liquor by the drink and on the sale of package 
liquor? 


CONCLUSION: No. 


The procedure of voting on the sale of liquor by the drink in 
any municipality is outlined in Section 53-122 R. S. 1943. This section 
provides for the filing of a “sufficient” petition with the municipal 
clerk requesting that the question be submitted at a general or special 
election. This section also makes provision for a petition and election 
on both the sale of liquor by the drink and by the package, at the 
general municipal election, “except as otherwise provided in Section 
53-121.” 


Under Section 53-121, R. S. 1943, it is permissible to vote on 
the question of sale of package liquor, after submission of the peti- 
tion, every two years, but only on odd numbered years. It is readily 
apparent that the question of package liquor cannot be voted on dur- 
ing the year 1954, 


Statutes dealing with petitions calling for elections, initiative and 
referendums, should be liberally construed, wherever possible, and 
mere technicalities should not be allowed to defeat the right of voters 
to speak on public questions. State v. Mack, 292 Pac. 306 (Oregon). 
However, it is generally held that the filing of a proper petition is a 
prerequisite to confer jurisdiction on the local officials to call an 
election, and that unless all essential statutory requirements of a 
petition are met, such jurisdiction is not conferred. 48 CJS 203; Lig- 
gett v. Cochran, 193 SW 2nd 729; 9 RCL 996. 


A “sufficient petition” is one that is adequate and adaptable to 
the end desired. It must contain a clear statement of the issue to be 
voted upon and must pertain to the ultimate object or purpose aimed 
at. It must ask for something, which, if acted on favorably, would 
have the characteristics and attributes of law, and which would result 
in something more than an opinion or belief. See Reports of Attorney 
General 1947-1948, p. 89; Liggett v. Cochran, supra; White v. Welling 
57 P 2nd 703; 9 RCL 998; Schumacher v. Byrne, 237 N. W. 741. 


A petition calling for an election must pertain to an issue which 
could be the lawful subject of an election, and specifically, as to in- 
toxicating liquor, it has been held that “it would have been improper 
to submit the issue of whether or not something would be legalized 
which they already had.” Akers v. Remington, 115 SW 2nd 714; Kem- 
merer’s License, 27 Penn. D & C, 149. 


Misleading statements in a petition, whether resulting from am- 
plification, omission or fallacy or misrepresentations made in con- 
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nection therewith, are sufficient to invalidate a petition and the re- 
sulting election. Shepard v, McDonald, 70 SW 2nd 506; Wullenwaber 
v. Dunigan, 30 Neb. 877, 47 NW 420. 


With these principles in mind it appears to us that the petition 
in question is not sufficient. The ultimate purpose of the petition was 
to secure a vote on the question of sale of liquor by the drink. How- 
ever, the petition represents to prospective signers that the question 
of the sale of package liquor also will be voted on, which would be 
illegal and void at this time. The result would not have the charac- 
teristics of law, but, at most, would be only an expression of opinion. 


It is submitted that the petition is misleading, does not correctly 
reflect the issue to be voted on and asks for a vote to legalize or pro- 
hibit something which the people already have and which could not 
be prohibited at this time. It requests a vote on something which 
“could not be the lawful subject of an election.” 


The provisions of Section 53-122, R. S. 1943, contemplate that 
under some circumstances both propositions could be contained in a 
petition and voted on, subject to the exceptions previously noted. The 
words “at the top of each sheet shall be stated the proposition or propo- 
sitions to be submitted,” clearly indicate that reference to package 
liquor should not be made unless it is intended to vote on that ques- 
tion at such time as it would legally be proper to do so. See Allen v. 
Tobin 155 Neb. 212, at page 217, 51 NW 2nd 338, 


March 26, 1954 
FEES AND SALARIES 


REQUESTED BY: parrell J. Stark, County Attorney, Stapleton, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: Can the County Board, by resolution, legally fix the 
salary of its members in an amount less than the 
amount fixed by law? 


CONCLUSION: No. 


Section 33-128, R. S. Supp. 1953, fixes the salaries of the members 
of the county Boards for the various classes of counties. It is the rule 
that an agreement by a public officer to perform services required of 
him by law for a less compensation than that fixed by law is contrary 
to public policy and void. Annotation 70 A. L. R. 972. 


Even if an officer agrees to take less compensation than fixed by 
law, he may recover the balance after the expiration of his term. 
Abbott v. Hayes County, 78 Neb. 729, 111 N. W. 780. Such an agree- 
ment will not be tolerated by the courts, and they will not give effect to 
it by spelling out a waiver or estoppel. Gallagher v. City of Lincoln, 63 
Neb. 339, 88 N. W. 505. 


It was held in State ex rel. Burkett v. Swanson, 137 Neb. 704, 291 
N. W. 481, that an election to a public office, secured by a candidate 
by means of offers to the voters to perform the duties of the office 
for less than the legal salaries or fees, constitute a species of bribery 
which will invalidate an election. 
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March 30, 1954 
TAXATION 
Claims for Refund of Taxes Paid Under Void Assessment 


REQUESTED BY: Eugene F. Fitzgerald, Douglas County Attorney, 
Douglas County Courthouse, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 


QUESTION: Many Douglas County taxpayers, having paid their 
real estate taxes for the current year, have paid an 
amount of taxes greater than should have been col- 
lected, according to the recent decision of the Ne- 
braska Supreme Court in Fromkin v. State, et al., 
27 SCJ 377. Can refunds of taxes be made to such 
taxpayers; and, if so, what method should be fol- 
lowed? 


CONCLUSION: Refunds can be made upon resort to and compli- 
ance with the provisions of section 77-1735, R. R. S. 
1943. Further legislation would be necessary to 
enable refunds to persons who have paid their taxes 
more than thirty days prior to making a written 
demand for refund. 


A situation, somewhat similar to that which is now presented by 
reason of the decision of the Fromkin case, was before the Nebraska 
Supreme Court in Monteith v. Alpha High School District, 125 Neb. 
665. The Monteith case involved a schoo] district building fund levy 
which had been annually impcsed upon the taxable property of the dis- 
trict for some years prior to the decision of the court which enjoined 
the levy as illegal. Following the decision of the court declaring 
the levy void, a taxpayer instituted action seeking a refund of taxes 
previously paid under the unlawful assessment. The Supreme Court 
denied the petition seeking such refund, on the grounds that the tax- 
payer had failed to make written demand for refund within thirty 
days after the time of payment of the taxes. The court declared that 
compliance with section 77-1923, Comp. St., 1929, was a condition 
precedent to the existence of any right to refund. The applicable pro- 
visions of section 77-1923, to which the court referred in the Monteith 
case, now appear in section 77-1735, R. R. S. 1943. In the Monteith 
case, notwithstanding the fact that the assessment had not been ad- 
judged void until some three years after the original imposition of the 
levy, the court said: “We are obliged to hold, therefore, that when 
plaintiff failed to demand repayment within 30 days from the date of 
payment of the taxes claimed to be void * * * he was forever barred.” 
Compare Western Public Service Co. v. Wheeler County, 136 Neb. 120, 
in which case written demand for refund was timely made. The deci- 
sion in the Monteith case has been repeatedly followed by the Nebraska 
court. See Loup River Public Power District v. County of Platte, 144 
Neb. 600, 607. 


It is our opinion that the only existing remedy for refund of taxes, 
in the situation described in the question above stated, is by resort to 
the procedure authorized by section 77-1735, R. R. S. 1943; one of the 
requirements of which section is that written demand for refund must 
be made to the appropriate officials within thirty days from the date 
of payment of the taxes. 
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We realize the fact that the thirty-day period for demanding re- 
funds has elapsed with respect to many persons who have been prompt 
in the payment of their taxes; and that an apparent inequitable situa- 
tion will result with respect to these early taxpayers who remitted prior 
to the decision in the Fromkin case. 


In this connection, we call attention to the similar situation cre- 
ated by the litigation which resulted in declaring void the Blanket Mill 
Tax Levy Act in 1952. See Peterson v. Hancock, 155 Neb. 801. In that 
situation, also, the thirty-day period for making demand for refund 
had elapsed with respect to a great number of taxpayers who had paid 
their taxes prior to the decision of the court declaring the levy invalid. 
Obviously, in such a situation, just as in the present situation resulting 
from the Fromkin decision, the statutory procedure set forth in section 
77-1735 was inadequate to afford the relief to which certain taxpayers 
should be entitled, in harmony with the decision of the court. In recog- 
nition of this unconscionable result, the Sixty-Fourth Session of the 
Legislature enacted a measure, the sole purpose of which was to permit 
all taxpayers affected by the decision to make an appropriate claim for 
refund notwithstanding the thirty-day limitation contained in section 
77-1735. See sections 77-1736.01 to 1736.03, R. S. Supp., 1953. 


Similar legislation might be appropriate to permit full realization 
of the effect of the decision in the Fromkin case. This, of course, is a 
matter which rests entirely within the discretion of the Legislature, 
and regarding which a court has no power to grant relief under existing 
statutes relative to tax refunds. 


March 31, 1954 


ELECTIONS 


Effect of Filing by Public Officer as Candidate for Another 
Office—Creation of Vacancy in Office 


REQUESTED BY: Frank Marsh, Secretary of State, State Capitol, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A member of the Board of Trustees of Sanitary 
District No. 1 in Lancaster County, filed as a can- 
didate for the office of County Commissioner on 
March 12, 1954. On March 23, 1954, this candidate 
withdrew his filing as candidate for the office of 
County Commissioner. During the interval between 
such filing and withdrawal no other person filed 
as a candidate for the office of County Commis- 
sioner or trustee of the Sanitary District, and no 
person had previously filed as a candidate for 
either of said offices. 


1. Is there a vacancy on the Board of Trustees of 
the Sanitary District? 


CONCLUSION: 1. There is not a vacancy at this time, but if the 
term of office of this trustee of the sanitary district 
extends beyond the first Thursday after the first 
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Tuesday in January, 1955, his office becomes va- 
cant on that date. His filing as a candidate for 
another office automatically creates this vacancy, 
which begins on the date when the term of office 
for which he filed as a candidate commences, that 
is, the first Thursday after the first Tuesday in 
January following the election. His subsequent 
withdrawal as a candidate does not prevent this 
vacancy from occurring, and, had he remained a 
candidate for county commissioner, his failure to 
be elected to that office would not have prevented 
the vacancy from occurring. 


QUESTION: 2. Would the answer to question No. 1 be the 
same had there been a filing subsequent to the 
one herein concerned and before the withdrawal 


mentioned? 
CONCLUSION: 2. Yess 
QUESTION: 3. In the event that the candidate mentioned above 


is held to have vacated his present office, would 
he be eligible to run for the short term vacancy on 
the Board of Trustees of the Sanitary District, or 
for a regular term if the same were open at that 
election? 


CONCLUSION: 3. Yes. 
1. Section 32-503, R. S. Supp. 1953, provides in part as follows: 


«“ * % ® Tf the candidate for an elective office is the incumbent 
of another partisan or non-partisan elective office, the filing of the 
requisite nomination papers of such incumbent for any other parti- 
san or nonpartisan elective office * * * * shall create a vacancy in 
the elective office which such candidate then holds as of the date 
of the commencement of the term of the office or as of the date 
such vacancy is filled by the election for which he filed or for 
which he accepted filing. Candidates may file for the unexpired 
term of the office which becomes vacant, as provided in this 
section.” 


The situation presented by your letter of inquiry would seem to 
be governed by the provisions of section 32-503 above quoted. We 
would observe in passing that the unknown author of the language 
of this section has displayed a positive genius for clouded and ambigu- 
ous expression of thought. Nevertheless, it becomes our duty to attempt 
to interpret it in accordance with recognized rules of statutory con- 
struction and apply it to the solution of the questions which you have 
presented. 


As to the election of members of the Board of Trustees of Sanitary 
Districts, section 31-705, R. S. Supp. 1943, provides in part that “At 
the first general state election held in November after the organization 
of the district, there shall be elected two trustees for a term of two years 
and three trustees for a term of four years. Thereafter their respective 
successors shall be elected for a term of four years at the general state 
election held in November immediately prior to the expiration of their 
respective terms.” etc. 


County Commissioners are also elected ordinarily for a four-year 
term at the general election in November. See sections 23-151, R. S. 
Supp. 1953, and 23-152, R. R. S. 1943. The regular term of office of both 
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County Commissioners and Trustees of Sanitary Districts begins on the 
first Thursday after the first Tuesday in January following their elec- 
tion. Art. XVII, sec. 5, Constitution of Nebraska. 


You will note that section 32-503, above quoted, provides that the 
filing shall create a vacancy “as of the date of the commencement of the 
term of the office * * * for which he filed or for which he accepted 
filing.” In this case, the date of commencement of the term of office 
for which the trustee filed (County Commissioner) commences on the 
first Thursday after the first Tuesday in January, 1955. Assuming that 
he does not resign in the meantime, there is no vacancy in the office 
he now holds (Trustee of Sanitary District) until the first Thursday 
after the first Tuesday in January, 1955, the date when the office for 
which he has filed will commence. If his term of office as Trustee of 
the Sanitary District should happen to expire on the same date there, 
would, of course, be no vacancy at all in that office, as the new term 
would begin. simultaneously with that of the County Commissioner. On 
the other hand, if the term of this trustee still had two years to run, a 
vacancy would occur on the date of the commencement of this candi- 
date’s term as County Commissioner, and this would be true whether 
the Trustee of the Sanitary District was elected to the office of County 
Commissioner or not. The mere filing as a candidate for the office is 
sufficient to create the vacancy in the office he is holding at the 
time of filing. 


If, therefore, the term of office of Trustee of the Sanitary District 
now held by this candidate does not expire until January, 1957, there 
will be a vacancy as to his office beginning on the first Thursday after 
the first Tuesday in January, 1955. The vacancy will not commence, 
however, until that date, unless the candidate should resign in the 
meantime, and there is no vacancy on the Board of Trustees of the 
Sanitary District at the present time. 


2. Our answer would be the same if there had been a filing subse- 
quent to the one herein concerned and before the withdrawal men- 
tioned. It is the filing for the office which creates the vacancy, and 
no subsequent filing, or even the withdrawal of the filing of the candi- 
date himself, alters the effect of the original filing for another office in 
creating a future vacancy in the office already held by the candidate. 


3. It is our opinion that the candidate, having withdrawn his can- 
didacy for the office of County Commissioner, may file as a candidate 
to fill the vacancy in the office now held by him if, in fact, such va- 
cancy has been created, i.e., if the term of his present office as Trustee 
of the Sanitary District does not expire until January, 1957, or he may 
file as a candidate for a regular term. 


MOTOR VEHICLES—TAXATION 
Vehicle Previously Assessed for Ad Valorem Tax 


REQUESTED BY: John E. Newton, County Attorney, Ponca, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
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QUESTION: Do the provisions of Section 77-1211, R. R. S., Op- 
erate to relieve a vehicle from liability for a motor 
vehicle tax? 


CONCLUSION: No. 


Your question involves the effect, if any, which Section 77-1211, 
R. R. S., has upon the provisions of L. B. 165, adopted at the last 
session, the principal provisions of which now appear as Sections 77-1238 
to 77-1242.02, R. S. Supp., 1953. The first sentence of Section 77-1211 
provides: 


“When any person shall bring personal property into the 
state or from one county thereof to another county after March 10 
and prior to July 1 in any year, it shall be the duty of the owner to 
list and return such property for taxation that year, unless he shall 
show to the county assessor * * * *, under oath and by producing a 
copy of the assessment duly certified to by the proper officer of the 
state or county in which said property was assessed, that the prop- 
erty has been listed for taxation for that year in some other county 
in this state, or in some state or territory of the United States, or 
that such property has been received by him in exchange for money 
or property already listed for taxation during the year.* * * *,” 


The pertinent, provisions of L. B. 165 are as follows: 
Section 77-1238. * %® (4) Motor vehicle tax shall mean a tax 
imposed upon motor vehicles in lieu of an ad valorem tax; * * * 


Section 77-1240.01. “Beginning January 1, 1954 * * a motor 
vehicle tax is hereby imposed on motor vehicles registered for oper- 
ation upon the highways of this state, * * * which motor vehicle tax 
shall be in lieu of all ad valorem taxes to which such mot 
hicles would otherwise be subject. Such motor vehicle tax * + 
shall be collected annually by the county treasurer at the time of 
application for and before registration of the motor vehicle each 
year. * * *.” 


Section 77-1240.02. “In the event application is made after 
the beginning of the registration year for registration of a motor 
vehicle not previously registered in this state, the motor vehicle tax 
for such year on such motor vehicle shall be reduced by one- 
twelfth for each full month of the registration year already 
expired.* * *,” 


Section 77-1240.03. “Upon the transfer of ownership of any 
motor vehicle, the transferor shall be credited with the number of 
full months remaining in the registration year. Should such trans- 
feror acquire any motor vehicle during the remaining months of 
the registration year, such transferor shall have the credit herein 
provided applied toward payment of the motor vehicle tax for the 
remaining months of the registration year or such transferor may 
file a claim (for refund) * * * *.” 


Section 77-1241.01. “Motor vehicles not subject to a motor 
vehicle tax, including dealers’ motor vehicles on hand on January 
1 and not registered for operation on the highways, shall be subject 
to the ad valorem tax on tangible property * *; Provided, that in 
the event a motor vehicle which has been assessed for ad valorem 
tax purposes, except dealers’ motor vehicles on hand January 1, 
is later registered during the registration year for which taxes 
have been assessed, the owner against whom such ad valorem taxes 
have been assessed shall be credited with the proportionate amount 
for the period during which the motor vehicle tax has been paid.” 
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Section 77-1242. “Dealers in motor vehicles shall report their 
vehicles on hand March 10 of each year as merchandise, describing 
each vehicle thus returned for ad valorem tax assessment, in the 
same manner and at the same proportion of actual value that other 
merchandise is assessed.” 


The extracts from L. B, 165 which we have just quoted make it 
abundantly clear that before the purchaser of a vehicle may register it 
for operation on a highway, he must pay the motor vehicle tax on the 
vehicle, regardless of the time of year at which registration is sought. 
But you ask whether Section 77-1211 must be read into, or in connec- 
tion with, L. B. 165 in order to preclude such results as double taxation, 
or in order to give effect to the normal rule that statutes on the same 
subject must be construed together. 


Taking up first the matter of double taxation, on the assumption 
that this might result, it must be kept in mind that our Constitution 
does not prohibit double taxation, and that, “While double taxation 
should be avoided, yet it is a common fact that this condition, as well 
as the escape of certain property from taxation, results in many in- 
stances.” (Citizens Bank v. Board of Equalization, 110 Neb. 704, 194 
N. W. 796) An example of this is set forth in Nye-Schneider-Fowler v. 
Boone County, 102 Neb. 742, 169 N. W. 436: 


“Double taxation sometimes occurs, and has been considered 
as, under some circumstances, unavoidable. If, for instance, a pur- 
chaser of a herd of cattle gives his note for a large portion of the 
purchase price, the property is assessed to the purchaser without 
deduction of the amount of the outstanding note, and the full amount 
of the note is assessed against the owner thereof.” 


A somewhat similar situation existed in White v. City of Lincoln, 
79 Neb. 153, 112 N. W. 369, where the purchaser of real estate subse- 
quent to the annual assessment day pointed out that he was paying 
for part of it with $12,000 in cash which had also been assessed to him 
a few days previously. 


In summary on this particular point, since there is no constitu- 
tional restriction on double taxation, statutes on taxation in this state 
are subject only to the following general rule: 


«cs %& © %& Tt must be borne in mind, also, that the power to tax 
is an essential and inherent attribute of sovereignty, belonging as 
a matter of right to every independent government. It being a 
sovereign power, constitutional provisions relating to the power 
of taxation do not operate as grants of the power of taxation to 
the government, but are limitations merely upon a power which 
would otherwise be unrestricted. Consequently, it is a general rule 
that the power of taxation is all inclusive except as restricted by 
constitutional limitations, express or implied.” (Ryder v. Living- 
ston, 145 Neb. 862, 18 N. W. 2nd 507). 


The preceding discussion on the subject of double taxation is not 
to be regarded as an implication of the conclusion that this does not 
exist in connection with the administration of L. B. 165. As a matter 
of fact, it probably does not, since double taxation is generally thought 
of as being the imposition of the same tax twice in the same year on 
the same property, and in this case the Legislature has clearly tried 
to establish two separate taxes, an ad valorem tax on some vehicles, 
and a motor vehicle tax on others, albeit that they may total the same 
amount. 
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Returning to the proposition that statutes on the same subject 
must be construed together, and that therefore Section 77-1211 must 
be “read into” L. B. 165 in such a way as to forbid the collection 
of a motor vehicle tax on a car which has previously been assessed 
to a dealer, or one which has been purchased subsequent to assessment 
day with cash that has already been subjected to an assessment, we 
are of the opinion that the rule has no application in the present situa- 
tion, in that L. B. 165 was a completely independent taxation statute, 
a special statute covering a particular topic. Section 1, Article VIII, 
of the Nebraska Constitution now reads in part as follows: 


“Taxes shall be levied by valuation uniformly and propor- 
tionately upon all tangible property, and franchises, except that 
the Legislature may provide for a different method of taxing mo- 
tor vehicles * *.” 


The language which we have emphasized in the above quotation 
was added to our constitution by an amendment which became effec- 
tive in December of 1952. Presumably the 1953 session of the Legisla- 
ture which convened one month later was acting upon that constitu- 
tional authorization when they enacted L. B, 165. That act outlines 
a complete procedure or method for the taxation of motor vehicles. 
It is complete in itself without resort to other statutes on the general 
subject of taxation, and thus comes within the following rule: 


“Specific statutory provisions relating to a particular subject 
control over general provisions and other parts of the law which 
otherwise were broad enough to cover the subject and generally 
where there is a conflict between the two the special will prevail.” 
(See: Redick vy. Peony Park, 151 Neb, 442, 37 N. W. 2nd 801; 
Massey-harris v, Douglas County, 143 Neb. 547, 10 N. W. 2nd 346; 
Lackaff v. Department of Roads & Irrigation, 153 Neb. 217, 43 
N. W. 2nd 576; Moritz v. Railway Commission, 147 Neb. 400, 23 
N. W. 2nd 545, Dawson County v. Whaley, 134 Neb. 509, 279 
N. W. 164) 


In any event, the cardinal principle in interpreting an act is to 
determine the intention of the Legislature, We think that the language 
of L. B. 165 clearly contemplates the payment of a motor vehicle tax 
upon each vehicle registered for operation on the highways, without 
regard to the tax status of that vehicle prior to the application for 
registration. 


Although not a part of your question, the conclusion expressed 
would of course have equal application to vehicles brought into the 
state subsequent to the normal assessment period for other types of 
personal property. 


April 2, 1954 
SCHOOLS AND SCHOOL DISTRICTS 
Payment of Counsel Fees 
REQUESTED BY: D. A. Russell, County Attorney, Alma, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
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QUESTION: Where there are two groups of electors in a 
Class I school district, each seeking the annexa- 
tion of their lands to different adjoining school 
districts, and, after much controversy and litiga- 
tion, it is finally resolved between the groups 
to make a certain division of the land between 
the adjoining districts, may the counsel fees of 
the two groups be paid from surplus funds of the 
Class I district before it is dissolved? 


CONCLUSION: No., 


As a general rule, it is said that the power to employ includes 
the power to compensate, and school funds may properly be expended 
for the employment of counsel by a school district. for the protection 
of the public interest committee to it. 47 Am. Jur., Sections 15 and 94, 
pp. 308 and 365. However, this rule applies only to the instance where 
the district employs counsel for the protection of the public interest. 
School funds cannot be used to pay counsel fees in actions brought 
ostensibly in relation to the public interest, but in reality for the 
benefit of private persons. 47 Am. Jur., section 94, p, 365, 


The counsel fees incurred in the cited instance, we conclude, were 
clearly instigated out of motives of personal interest and benefit to 
private persons within the electorate of the school district. Not only 
is the foregoing true, but it may also be observed that the total of 
the counsel fees incurred represent charges for representation of con- 
flicting interests within the district and for actual litigation between 
the factions. The school district was patently not benefited by the 
internal struggle. A school district could find no authority implied by 
statute to hire opposing counsel to represent divergent desires of 
personal interest; they cannot compensate such counsel after the fact. 


School districts are mere creatures of statute, possessing no powers 
whatever beyond those given by the Legislature. They are unable to 
contract, ad libitum, as individuals may do, but only respecting ob- 
jects, and to the extent the laws permit. School District #16 v. School 
District #9, 12 Neb. 241, 11 N. W. 211; Am. Surety Co, v. School Dis- 
trict #64, 117 Neb. 6, 219 N. W. 583. 


April 3, 1954 
COUNTY CLERK 
Increase in Salary for Performing Duties of County Assessor 
REQUESTED BY: F. J. Schroeder, Frontier County Attorney, Curtis, 


Nebraska, 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTION: Is it necessary that an election be had on the issue 


of the establishment of a separate county asses- 
sor’s office before the county clerk becomes eli- 
gible for additional pay for performing the duties 
of the county assessor? 
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CONCLUSION: No. 


The 1953 Legislature enacted L. B. 9, which contains the fol- 
lowing: 

“Section 1. The salaries of all officers, deputies, and em- 
ployees of the county, excepting the members of the county board 
and the county judge, shall be fixed by the county board at least 
sixty days prior to the closing of filings of certificates of nomina- 
tion to place names on primary ballot for the respective offices; 
Provided, that the salaries of the probation officers judicially 
appointed in counties having a population of more than sixty 
thousand inhabitants shall be fixed by the judges of the district 
court.” (Laws 1953, c. 63, p. 203) 


This law is now located in the statute books as Section 23-114, 
R. S. Supp. 1953, and it was passed subsequent to the 1953 amendment 
(L. B, 323) to Section 32-310, R. S. Supp. 1953. It furnishes the answer 
to your inquiry, as it specifically says the county board shall fix the 
salaries of all officers, This means that they may fix the salary of 
the county clerk at the amount they desire. They may fix it at an 
amount which includes some compensation for performing the duties 
of the county assessor, and the statute authorizes them to do this 
without the necessity of first holding an election to see whether the 
office of county assessor should be established or abolished. 


If the board determines to pay the county clerk for performing 
these extra duties, we suggest that he be given a specific salary for 
each task, that is, a certain amount for performing as county clerk, 
and certain amount for performing as county assessor. We offer this 
suggestion to avoid any possible difficulties if the people at some 
later date decide to establish a separate office of county assessor. The 
county board will then know the specific amount to be deducted from 
the clerk’s salary and proferred to the new county assessor. 


April 13, 1954 
CONSTITUTIONAL AMENDMENTS 
Placing on Primary Ballot 


REQUESTED BY: Hon. Robert B. Crosby, Governor of the State of Ne- 
braska, State Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: In the event the forthcoming special session of the 


Legislature proposes constitutional amendments to 
be voted upon at the November general election, 
will it also be necessary to place such proposals on 
the primary ballot, as provided in Section 32-701, 
R. R. S.? 


CONCLUSION: No. 
Section 32-701, R. R. S., 1943, provides: 


“At the primary election next preceding any general election 
at which any constitutional amendment * * shall by law be re- 
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quired to be submitted to the electors of the state, it shall be the 
duty of the Secretary of State at the same time that he shall certify 
the names of candidates for state officers to the county clerks or 
election commissioners, likewise to certify * * any such amendment 
* * & to be submitted to the general election. It shall be the duty 
of the county clerks or election commissioners to cause to be printed 
on the primary election ballots of all political parties the question 
of such constitutional amendments * * in the same manner and 
form as they are required to be printed on the official general elec- 
tion ballots, and each elector may declare himself in favor of or 
against any such amendments * * the same as at such general 
election. * * * The county clerks or election commissioners shall 
make returns to the Secretary of State of the votes upon such 
ainendments, * * with the other returns referred to in section 


_ Prior to the recodification of the election laws in 1951, and as 
originally enacted in 1907, the above section concluded with the follow- 
ing additional sentence: 


«ss ® * Such returns shall be canvassed by the state canvassing 
board, and if a majority of the electors of any party voting upon 
such amendment shall declare in favor of or against any such 
amendment * * *, such declaration shall be considered as a portion 
of the ticket of such party and shall be certified by him to the 
various county clerks.” 


The reason for the adoption of this particular statute in 1907 can 
be traced to Article XV of the Constitution of 1875, dealing with the 
manner of amending that constitution, since it provided that “if a ma- 
jority of the electors voting at such election, adopt such amendments, 
the same shall become a part of this constitution.” As hereafter shown, 
that provision caused a great deal of difficulty in securing the adoption 
of amendments to the 1875 constitution forthe reason that many voters 
would simply vote a straight party ticket, as could then be done, and 
would not mark their ballots either for or against proposed amendments. 
Thus, even though an amendment received a majority of the votes cast 
onthe proposition, and even though a majority of those who failed to 
mark their ballots on the proposition actually favored its adoption, the 
proposed amendment would not be adopted simply because a majority 
of those voting at the election had not favorably expressed themselves. 
The 1907 act was therefore passed, and thereafter if one or both parties 
favored the amendment by a majority of their votes at the primary, the 
amendment would go on the ballot as a party proposition, and all of 
those voting the straight party ticket at the general election would 
automatically be casting their votes in favor of the amendment. This 
procedure caused proposals to amend the constitution to be decided 
principally on the basis of party politics, rather than on the basis of 
their individual merit, and led to the inclusion of the following language 
in our constitution in 1920: 


“se ® At such (general) election said amendments shall be 
submitted to the electors for approval or rejection upon a ballot 
separate from that upon which the names of candidates appear. If 
a majority of the electors voting on any such amendment adopt 
the same, it shall become a part of this Constitution, provided the 
votes cast in favor of such amendment shall not be less than thirty- 
five per cent of the total votes cast at such elections. * *.” (Art. 
XVI, Sec. 1) 


Adoption of that amendment lowered the voting requirements for 
adopting future amendments, but it also provided that all constitutional 
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amendments had to be submitted upon a separate ballot at general 
elections in order to eliminate the partisan procedure which had thereto- 
fore existed. The discussion which occurred at the 1920 Constitutional 
Convention in connection with this amendment provides us with the 
clearest exposition of its purpose: 


MR. McLEOD: “I would like to ask the Chairman of that Com- 
mittee what good reason he has for introducing this in any event, 
and in what respect does it improve the present law, and why 
should we support it in any way whatever? 


MR. HOLBROOK: “I would say, that it provides for a separate 
ballot, that is one of the principal reasons for having this incor- 
porated into the proposal, and believing as we do now, that a 
majority of the members of this Convention were thoroughly satis- 
fied with the Constitution as it is, we left that as it was and added 
the other provision. 


MR. NORTON: “I think this amendment to the Constitution is 
a very important one. At the present time it requires, as the Chair- 
man has stated, a majority vote at the election. As a result of that 
provision of the Constitution it has been necessary in the past, in 
order to secure the adoption of amendments submitted by the 
legislature, to resort to party endorsements, and count all 
straight party votes for the amendments; that has been the only 
way by which we have been able to make a majority voting on the 
question equal or exceed a majority at the election. I think one of 
the reasons the Committee had for providing for a separate ballot 
was to remove the party endorsement of Constitutional Amend- 
ments, and that is certainly desirable, because amending the Con- 
stitution by a straight party vote is not a desirable procedure, and 
I am certainly not in favor of this. 


“You will find one other change, and that is the thirty-five 
per cent provision which has been added and which makes this 
provision the same in that regard as the one which provides for 
initiating. The main importance of this proposal is that it will give 
the chance to adopt Constitutional Amendments by a majority 
voting on the question.” (Proceedings of the Constitutional Con- 
vention, 1919-1920, Vol. 1, pp. 667-668). 


After the adoption of the new constitutional provisions there was 
obviously a conflict between what is now designated as Section 32-701, 
and the newly adopted Article XVI, Section 1. It became impossible for 
proposed constitutional amendments to become “a portion of the ticket 
of such party” at the general election, as provided by the statute, be- 
cause amendments thereafter had to be submitted at general elections 
on a separate ballot, which of course had to be separately marked by 
the voter. And the new procedure for amending the constitution made 
no provision for including party recommendations on the separate ballot. 


The Nebraska Supreme Court has never directly passed upon the 
precise question thus involved; that is, what is the effect upon an exist- 
ing statute where the people adopt a constitutional amendment which 
is in conflict with that statute. However, we are of the opinion that 
the following principle could properly be applied: 


“ * ® A constitutional provision as well as a statute may, how- 
ever, nullify or amend a statute in so far as future operation is 
concerned, and the constitution, as the highest and most recent ex- 
pression of the law-making power, operates to repeal or supersede 
not only all statutes that are expressly enumerated as repealed, but 
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also all that are inconsistent with the full operation of its provision. 
* * #” (16 C. J. S. Constitutional Law. Sec. 43, p. 91) 


We believe it reasonable to conclude that passage of the new con- 
stitutional provision in 1920 operated to repeal what is now Section 
32-701, and that adoption of the 1943 Revision and the 1951 codification 
did not effect a restoration of its validity. (Plattsmouth v. Murphy, 74 
Neb. 749, 105 N. W. 293; Swanson v. Dolezal, 114 Neb. 540, 208 N. W. 
639). Other reasoning supports the same conclusion, but the foregoing 
is deemed sufficient. 


April 17, 1954 
INHERITANCE TAX 


Computation of Interest on Deferred Payments; Term of Bond 
Guaranteeing Payment 


REQUESTED BY: Otto H. Wellensiek, Otoe County Attorney, Syra- 
cuse, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: From what date should interest be computed on 


inheritance tax payments which have been deferred 
until actual possession or enjoyment by the bene- 
ficiary, as provided for by section 77-2009, R. R. S., 


1943? 
CONCLUSION: Interest should be computed from the time of actual 
possession or enjoyment by beneficiary. 
QUESTION: What is the meaning of Section 77-2010, R. S. Supp. 


1953, with respect to the term of the bond required 
in the case of deferred payments? 


CONCLUSION: The bond must be renewed at least every five years 
during the period of deferment. 


There will seldom be found any statutory provision more elusive 
of clear interpretation than are those here under consideration. The 
pertinent language of the statutes has existed in its present form since 
enactment in 1901, Unfortunately, we find no reported court decision 
wherein an interpretation of these, or similar, provisions has been made 
with respect to the question here involved. 


Section 77-2009, R. R. S., 1943, is as follows: 


“The person beneficially interested in the property chargeable 
with the tax may elect not to pay the same until he has come 
into actual possession or enjoyment of the property, and in that 
case such person shall give a bond to the State of Nebraska in a 
penal sum three times the amount of the tax arising upon such 
estate, with such sureties as the county judge may approve, con- 
ditioned for the payment of the tax at such time or period as he 
may come into the actual possession or enjoyment of the prop- 
erty. The bond shall be filed in the office of the clerk of the 
proper county. Such person shall also make a full verified return 
of the property to the county judge, and file the same in his 
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office within one year from the death of the decedent, and within 
that period enter into such securities and may renew the same 
for five years.” 


Section 77-2010, R. S. Supp., 1953, insofar as here pertinent, is as 
follows: 


“All taxes imposed by sections 77-2001 to 77-2037, unless 
otherwise herein provided for, shall be due and payable at the death 
of the decedent, and interest at the rate of seven per cent per 
annum shall be charged and collected therefrom for such time 
as such taxes are not paid; * * * *” 


A consideration of the above mentioned sections, in our opinion, 
gives rise to the following conclusions: That inheritance taxes nor- 
mally become due and payable immediately upon the death of the 
decedent; that the legislature has “otherwise provided,” with respect 
to situations involving a delay in possession or enjoyment by an ulti- 
mate beneficiary, that the time for payment of the tax may be de- 
ferred or postponed until such time as actual possession or enjoyment 
occurs; that the language of the statute to the effect that interest shall 
be charged “therefrom for such time as such taxes are not paid” is 
tantamount to saying that interest shall be computed from the time 
such taxes become due and payable. In a situation wherein the time 
for payment of taxes has been deferred under the authority of section 
77-2009, the taxes do not become due and payable until the benefi- 
ciary comes into actual possession or enjoyment; and, accordingly, in- 
terest would not be chargeable until the occurrence of that event. 


We recognize the ambiguity which is present in the statutory lan- 
guage. It can be argued with some persuasion that in all cases interest 
should be computed from the date of death of the decedent, and that 
the only effect of the provision relative to deferment of payment is 
to temporarily suspend the application of enforcement and collection 
measures as to taxes payment of which has been so deferred. How- 
ever, we are inclined to feel that the conclusions hereinabove expressed 
to be more consonant with the legislative intent. Our thinking in this 
regard also has been influenced somewhat by the fact that such in- 
terest charge is in the nature of a penalty and, as such, should not 
be imposed in the absence of a clearly expressed direction on the 
part of the legislature. In re Rogers Estate, 147 Neb. 1; McCormick 
Harvesting Mach. Co., 64 Neb. 166. 


Equally troublesome to interpret are the provisions of section 77- 
2009, supra, regarding the bond required to be posted by a beneficiary 
seeking to have the tax payment time deferred. The statutory lan- 
guage relative to renewal of the bond is so unintelligible as to defy 
any efforts much more reliable than sheer conjecture. The language, 
“and may renew the same for five years”, appearing at the end of the 
section, standing alone, could well be taken to mean that such bond 
may be continued in effect, by periodic renewals, for a total period 
of not to exceed five years. However, assuming the legislature con- 
templated that a bond should be in force and effect at all times during 
the period of deferred payment, such an interpretation would have 
the effect of imposing a five year limitation upon the time during 
which payment of taxes might be deferred pursuant to section 77-2009. 
From a reading of the entire section, we are of the opinion that the 
legislature intended no such limitation upon the total period of de- 
ferment. Consequently, we are compelled to the conclusion that the 
particular language referred to has some intended meaning other than 
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that previously suggested above. The only other meaning which we 
ean ascribe to the language is that such a bond must be periodically 
renewed, at intervals not to exceed five years, during the period of 
deferment. 


April 19, 1954 
MOTOR VEHICLES 


Registration Fee for Irrigation District Truck—Tractor and Trailer 
Used for Hauling Caterpillar Tractor 


REQUESTED BY: J. Cedric Conover, Morrill County Attorney, 
Bridgeport, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General, 


QUESTION: Is a registration fee required on a truck-tractor 
and trailer owned by an irrigation district and 
used for hauling a caterpillar tractor in view of 
the provisions of section 60-331, R. S. Supp., 1953? 


CONCLUSION: Yes, 


In the request for the opinion, it is stated that a local irrigation 
district has used a truck-tractor to haul a lowboy on which a cater- 
pillar tractor was loaded, and the truck-tractor and trailer do not have 
any license plates or certificates. You ask whether registration is re- 
quired, in view of the provisions of section 60-331, R. S. Supp., 1953, 
which reads, in part, as follows: 


“The registration fee on commercial trucks shall be based 
upon the load to be hauled; the registration fee on commercial 
truck-tractors shall be based on the load to be hauled on such 
truck-tractors plus the load to be hauled on any semitrailer con- 
nected therewith; and the registration fee on such commercial 
trucks and truck-tractors shall be at the following rates: * * *, 
No registration fee shall be required on truck-tractors and trailers 
owned and used exclusively by any irrigation district for hauling 
draglines. * * *.” 


The statute in question is not ambiguous, and the language of 
the statute should be given its common and plain meaning. And so 
read, it provides that in order to qualify for exemption from registra- 
tion fees, the truck-tractors and trailers must be (1) owned by an 
irrigation district, and (2) used exclusively by the irrigation district 
for hauling draglines. We must conclude that by the use of the word 
“dragline” the Legislature intended to exclude from exemption those 
trucks owned and used by irrigation districts to haul other machinery 
or equipment. This is a primary rule of statutory construction, and 
such construction shows that a registration fee is required in the 
situation presented in this request for opinion. 


A study of the legislative history of this provision demonstrates 
and confirms that the conclusion reached above was the intention of 
the Legislature. 
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This statutory provision with reference to registration fees re- 
quired on truck-tractors and trailers owned by an irrigation district 
was enacted in 1947 (Laws 1947, c. 206, p. 674). When introduced, as 
Legislative Bill 362, the title of this bill read as follows: 


“A BILL FOR AN ACT to amend section 60-331, Revised 
Statutes of Nebraska, 1943, relating to motor vehicles; to provide 
that no registration fee on commercial trucks shall be required 
of any irrigation district, power district or public power and 
irrigation district; and to repeal the original section.” 


That portion of the bill which is pertinent to this opinion read: 


“ * and provided further, no registration fee shall be re- 
quired on commercial trucks and truck-tractors owned by any 
irrigation district, power. district or public power and irrigation 
district. * *-*? 


The committee hearing on L. B. 362 was before the Public Works 
committee on February 20, 1947, and the records of that committee 
show the following with reference to the bill: 


“Senator Prohs (the introducer of the bill) asked that the 
bill be held in committee until such time as he could study the 
bill and make amendments to clarify its meaning.” 


Before the Public Works committee advanced the bill to General 
File the committee amended the title to provide that ‘no registration 
fee shall be required on truck-tractors and trailer owned and used 
exclusively by any irrigation district, power district or public power 
and irrigation district for hauling draglines,” and the bill itself was 
amended by striking “commercial trucks and truck-tractors owned by 
any irrigation” and inserting in lieu thereof “truck-tractors and 
trailers owned and used exclusively by any irrigation.” These amend- 
ments were adopted by the Legislature on April 30, 1947 (p. 1228, 
Legislative Journal, Sixtieth Session, 1947). 


On May 16, 1947, the Legislature adopted Senator Prohs’ specific 
amendment to the bill (1, 1448, Legislative Journal, Sixtieth Session, 
1947). As pointed out above, the bill originally provided that no reg- 
istration fee shall be required on commercial trucks and truck-tractors 
owned by any irrigation district, power district or public power and 
irrigation district. After the adoption of the specific amendment pro- 
posed by the introducer, Senator Prohs, L. B. 362 provided that no 
registration fee shall be required on truck-tractors and trailers owned 
and used exclusively by any irrigation district for hauling draglines. 


April 17, 1954 
STATE INSTITUTIONS 


Hospital for Mentally Ill—Claim for Care of Patient—Right of 
County Board to Compromise 


REQUESTED BY: Hugh Stuart, County Attorney, Lexington, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General, 
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QUESTION: Does a county board have authority to compromise 
a claim for care of a patient in a state hospital for 
the mentally ill based on the provisions of Sec. 
83-352, R. R. S. 1943? 


CONCLUSION: Ves. 
Section 83-352, R. R. S. 1943, provides: 


“If any patient in a state hospital for the mentally ill, or the 
spouse, child, or parent of such patient, is possessed of an estate 
and income sufficient to meet the expense of his care and main- 
tenance in the hospital without depriving those dependent upon 
such patient or relative of their necessary support, the guardian, 
spouse, child, or parent of such patient shall pay to the superin- 
tendent of the hospital, quarterly during the time the patient is in 
the hospital, a sum to be fixed by the Board of Control which shall 
be an amount equal to the per capita cost of maintaining the 
patient in the hospital, The amounts to be paid to the hospital 
under this section shall constitute a claim against the estate of the 
patient and be collectible therefrom. The Auditor of Public Ac- 
counts shall certify quarterly to the county clerk of each county the 
amount of the per capita cost and the names of all patients ad- 
mitted to the hospital from such county upon behalf of whom pay- 
ments have not been made by any relatives. It shall be the duty 
of the county board of each county to investigate all unpaid claims 
and cause action to be brought in the name of the county by the 
county attorney to recover thereon, where it is probably that some 
recovery can be made.” 


Under the provisions of Sections 83-345 and 83-347, R. R. S., 1943, 
the several counties are charged with the expense of caring for patients 
in the state hospitals when such patients are bona fide residents of the 
county and the action against relatives of the patient which is author- 
ized by Section 83-352 is, in effect, an action for reimbursement of the 
county for the amounts expended by it for care of the patient. The 
county is, therefore, the real party in interest, in such suits. 


Section 23-112, R. R. S. 1943, provides that the county board shall 
have power to settle by compromise by accepting in full settlement 
thereof less than the face or full amount of any claim, judgment or 
demand in favor of the county where no payment has been made or 
recovered for a period of five years. We do not construe this statute to 
mean, however, that the county board is without power to compromise 
and settle claims in its favor prior to the lapse of the five-year period. 


Ordinarily, the statutory power to sue and be sued carries with 
it the implied power to compromise and settle disputed claims. 20 C. J. S. 
1261, sec. 303; 64 C. J. S. 1021, sec. 2181. In the case of State ex rel. 
Campbell v. Slavik, 144 Neb. 633, 14 N. W. 2nd 186, it was held that 
where the necessary elements are present, claims against counties are 
subject to compromise by county boards. There would appear to be no 
reason why county boards may not also compromise and settle claims 
in favor of the county in the absence of any statutory provision for 
bidding it. 
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April 21, 1954 
INTOXICATING LIQUORS 
Collection of Retailers Association Dues Through Distributors 
REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Is it illegal for a retail association to adopt a plan 
whereby all spirituous liquor distributors volun- 
tarily collect the dues from members of the asso- 
ciation by levying an assessment on each case of 
liquor sold to such retail member? 


CONCLUSION: No. 


Under the proposed plan all of the eight distributors involved would 
contract with the Nebraska Licensed Beverage Association for the col- 
lection of members’ dues by adding to the cost of spirits sold to such 
retailers a charge of a few cents a case for association dues. This charge 
would be shown separately on the invoices, The retailer, in his inem- 
bership agreement with the Association, would consent to the charge 
made, and at regular intervals each distributor would pay the amount 
collected to the association a nominal collection charge. 


Any practices carried on or agreements entered into between re- 
tailers and wholesalers or distributors should first be examined for any 
possible violations of Sections 53-168, 169, R. S. Nebr. 1943. These in- 
volve, in general, prohibitions against subsidization of retailers by 
wholesalers, distributors or manufacturers and restrict “tied house” 
relations. However it appears to us that the only benefits involved in 
this arrangement are those received by the Association since it has 
suggested this method of collecting dues as an economy measure. We 
can see no direct or indirect tangible benefits to the retailers, nor. would 
they receive anything of value from this plan of paying their dues. 


It cannot be said that the distributors are selling retailers any- 
thing prohibited in Sec. 53-169 since any payment involved for services 
rendered is made by the Association and not by the retailers. 


There are other sections of the Liquor Control Act and Rules of the 
Commission which might, in some remote manner, affect the plan as 
outlined, but to discuss them here would serve no purpose other than 
to enlarge on this opinion. After careful consideration of these provi- 
sions and having in mind the declared purpose of the Act itself, we can 
find no legal objection to the plan if carried out as now proposed. 


April 26, 1954 
REVENUE BONDS OF JUNIOR COLLEGE DISTRICT 
Registration, Blue Sky Law, and Effect of Debt Limitation Provisions 


REQUESTED BY: Ray C, Johnson, Auditor of Public Accounts, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
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QUESTION: 1. By what state agency are revenue bonds of a 
Junior College District required to be validated or 
approved, and must such validation be shown on 
each bond? 


CONCLUSION: 1. Registration with the Auditor of Public Ac- 
counts is the sole requirement at the state level, 
and the fact of such registration is not required to 
be shown on each bond. 


QUESTION: 2. Are “Blue-Sky Laws” applicable to such bonds? 
CONCLUSION: 2. No. 
QUESTION: 3. Do such revenue bonds constitute a debt of the 


Junior College District within the meaning of any 
debt limitation? 


CONCLUSION: 3. No, 


QUESTION: 4. Does the thirty year limitation on repayment 
of the loan contemplated under 79-1617, R. R. S. 
ae apply to revenue bonds under 79-1618, R. R. S. 


CONCLUSION: 4. No. 


1. There is no statutory proceeding for validation, in the sense 
that such procedure obtains in some jurisdictions, The revenue bonds 
provided for by section 79-1618, R: R. S., 1943, must be registered with 
the Auditor of Public Accounts. These bonds are of the same type that 
were under consideration in State ex rel. City of Columbus v. Price, 127 
Neb. 132, 254 N. W. 889. It was held in that case that the revenue bonds 
were required to be registered with the Auditor by the provisions of 
section 11-201, Comp. St. 1929, which section is now 10-201, R. S. 1943. 
This provision applies equally to bonds of a school district. There is 
no statutory requirement that the fact of registration be shown on the 
face of each bond of this type. 


2. We are of the opinion that subsection 1 of section 81-312, R. R.S. 
1943, by the term “government agencies” plainly includes a Junior Col- 
lege District. See Vol. 18, Words & Phrases, “Governmental Agency”, 
page 578 et seq. Since such district is included within the term “gov- 
ernmental agencies”, its bonds are exempt, as therein provided, from 
the provisions of 81-302 to 81-346, R. R. S., 1943, the “Blue-Sky Law.” 


3. According to the great weight of authority, revenue bonds 
which are payable solely from a special fund, as from the revenue de- 
rived from the operation of the project purchased with their proceeds, 
do not create an indebtedness of the issuing body within the meaning 
of debt limitation provisions. 43 Am. Jur., sec. 285, p. 500. It does not 
appear that there is any specific debt limitation on a Junior College 
District other than that inferable from the tax levy limit provisions of 
79-1613 and 79-1614, R. R. S., 1943. However, Nebraska must be as- 
sumed to follow the majority rule that debt limitation provisions do 
not apply to revenue bonds as above described for the reason that they 
do not constitute a debt of the Junior College District. See annotation, 
72 A. L. R. 687, supplemented, 96 A. L. R. 1385. 


4. We are of the opinion that the revénue bonds provided for by 
79-1618 were intended by the Legislature to be a separate and distinct 
type of bonds of indebtedness from those names in 79-1617, and that 
the provisions for issuance and the time limitation imposed upon this 
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latter type are not applicable to the revenue bonds of 79-1618. The 
Laws of Nebraska, 1931, Chapter 48, page 146, provided for the estab- 
lishment of Junior College Districts and set up the provisions for the 
general obligation bonds of the district which provisions are now found, 
with certain changes not pertinent here, in 79-1617. All of the formali- 
ties involved in the issuance of the bonds are of the type generally 
provided where a general obligation bond is involved. The amount of 
the bonds is limited by a percentage of the last completed assessment. 


Laws of Nebraska, 1945, Chapter 217, page 634, enacted what is 
the present section 79-1618. The title of that act reads in part: 


“AN ACT * * * to provide for the payment of the construc- 
tion of such buildings in excess of donations by issuing and sell- 
ing revenue bonds as prescribed * * *” 


We see no justification for superimposing the conditions of the 
general obligation bonds of the 1931 act as amended, now 79-1617, on 
the revenue bonds of the 1945 act, now 79-1618. The interests of the 
people of the school district are completely different where the revenue 
bonds are concerned as distinguished from the general obligation bonds. 
Since no part of the credit of the school district is pledged, the pro- 
visions of the general obligation bonds for limitations, petitions and 
elections are not of similar necessity. Nothing is pledged under these 
particular revenue bonds but the revenues and earnings of such build- 
ings. Had the Legislature desired to place the conditions of 79-1617 
on the 1945 act, a few words would have effectually done so, Further 
evidence of the proposition that the Legislature did not intend to do 
so is found in the portion of the title of the 1945 act above quoted. 
The title states that it is an act to provide for the issuing of revenue 
bonds as prescribed. The act does not prescribe the conditions of the 
general obligation bonds directly or indirectly. 


We know of no rule of statutory construction which would indi- 
cate a conclusion different than herein reached. 


April 28, 1954 
SCHOOLS 


Authority of School District to Build Up a Surplus Without Need 
Therefor by Collection of Taxes; County Board of Equalization— 
Authority to Determine What Levy Is Required to 
Raise Money Needed for School 

Operating Expenses 


REQUESTED BY: Jack H. Myers, Kimball County Attorney, Kim- 
ball, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General, 
QUESTION: 1. Does a school district have authority to build a 


surplus without need therefor by the collection of 
taxes for the operating expenses of the school? 


CONCLUSION: 1. No. 
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QUESTION: 2. Does the county board of equalization have 
authority to determine what levy is required to 
raise the money needed for the operating expenses 
of a school? 


CONCLUSION: 2. Yes. 


The first question presented is whether a school district has the 
right to build a surplus without need therefor by the collection of 
taxes, It appears that the school board in making its estimate of 
money required for the operation of the school for each year has made 
this estimate large enough to permit the building up of a sizeable sur- 
plus, The general rule is, of course, that a school board is a creature 
of statute, and as such possesses no other powers than those expressly 
granted by the Legislature. School District of Omaha v. Adams, 151 
Neb. 741, 39 N. W. 2d 550. This particular question was answered by 
our Supreme Court in the case of Union Pacific Railroad Company v. 
Troupe, 99 Neb, 73, 155 N. W. 230. The court said that the question 
to be decided was that after a school district has determined the 
amount necessary to meet the operating expenses for the ensuing 
year, must it take into account the money on hand, so that the levy 
shall be no more than is sufficient to raise the difference between the 
amount on hand and the amount fixed and determined as the sum 
necessary to meet the expenses of the ensuing year. Our court held: 


* It has never been the policy of the law to create a 
fund by taxation to lay by for future use, except only in the 
case of building funds, sinking funds to meet outstanding bonds, 
etc., and in these cases express authority is given by statute. * * * 
There is no suggestion that money may be accumulated for future 
use. But the provisions for the annual estimate, the annual meet- 
ing, and the annual levy of a tax indicate a contrary intention 
on the part of the legislature. * * *, 


“No complaint is made of the estimate, and there is no at- 
tempt to deprive the district of money sufficient to meet its ex- 
penses. But no reason is advanced for levying a tax to defray 
expenses when there is money in the treasury available for that 
purpose. The district court was right in holding that the amount 
in excess of that required to raise the difference between the 
amount on hand and the amount needed was levied for an illegal 
and unauthorized purpose.” 


In Peterson v. Hancock, 155 Neb. 801, 54 N. W. 2d 85, the court 
quoted with approval the first syllabus by the court in the Troupe case, 
supra, which reads: 


“When a school district has money in its treasury available 
for the support of the school during the ensuing school year, it 
is bound to take that fact into account in fixing the tax levy, and 
the levy should be made for no more than will approximately 
raise the difference between the amount on hand and the amount 
determined as necessary to meet the expenses for the district 
for the ensuing school year.” 


This restriction is applicable to the present statute, section 79-431, 
R. R. S., 1943, which provides that the school board is authorized to 
“prepare an estimate showing the amount of money required for the 
maintenance of schools during the coming school year, which shall 
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be an amount sufficient to maintain a school in the manner provided 
by law.” 


The second question presented relates to the authority to restrict 
the levy in such a case, so that the levy will raise approximately the 
difference between the amount on hand and the amount determined 
as necessary to meet the expenses of the district for the ensuing school 
year, Section 77-1601, R. S. Supp., 1953, provides, in part: 


“When the action of the State Board of Equalization and 
Assessment shall have been had and certified to the county clerk, 
the county board of equalization shall each year between August 2 
and August 10 levy the necessary taxes for the current year, * * * 
The levy shall include all county taxes necessary to cover the 
amounts required to be raised by taxation * * * and shall include 
all * * * school district * taxes required by law to be certified 
to the county clerk and levied by the county board of equaliza- 
tion * * #” 


In Union Pacific Railroad Company v. Troupe, supra, Justice 
Sedgwick said: 


ta * The school district has nothing to do with the levy. 
The county authorities have nothing to do with determining how 
much the district will be required to use. They are authorized to 
make such a levy as will be necessary, so that the district will 
have the money it needs for all purposes during that year. If 
the district will need to use $800 during the ensuing year, and 
already has at its disposal more than $700, any levy in excess 
of $100 is unnecessary to furnish the required amount, and the 
board is not authorized to make an unnecessary levy. It has no 
such discretion in the matter. It is simply to make such levy as 
is required to place at the disposal of the district the amount 
which the district has decided to be necessary for its purpose. 
If the board levies more than is required for that purpose, it 
exceeds its authority, and such levy is unauthorized.” 


A similar question was presented in the case of State of Nebraska, 
ex rel. School District of Omaha v. Mayor and City Council of the 
City of Omaha, 39 Neb, 745, 58 N. W. 442. The statute under considera- 
tion provided that the board of education shall annually report to the 
city council an estimate of the amount of funds required for school 
purposes for the fiscal year next ensuing, and then authorized and 
required the city council to levy and collect said amount, the same 
as other taxes. The board of education made an estimate of the 
amount of funds required for school purposes and reported the esti- 
mate to the city council. This estimate included an item, “to be made 
up by taxation, $70,000.” The council refused to make a levy which 
would bring in this amount, in view of other funds available. The 
school district then sought to compel the council to make a levy which 
would be sufficient tc raise the sum of $70,000. The court said that 
this question was: Does the law empower the board of education to 
determine the amount necessary to raise by taxation and the levy 
required therefor, and compel the council, acting ministerially, to make 
a levy sufficient to provide the amount so determined? Or, on the 
other hand, is the board simply authorized to report to the council 
the whole sum required for school purposes, leaving with the council, 
in the exercise of its discretion, the power to determine what part of 
that sum must be raised by taxation and what levy will be sufficient 
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for that purpose? The court then held, in denying the application of 
the district for mandamus: 


“« = * The statute * * * requires an estimate of the whole 
amount required for the support of the schools and other pur- 
poses specified in the act. We think * * * it was intended that 
the council should, having received this estimate, for itself deter- 
mine what amounts would probably be realized from sources 
other than taxation and then determine what taxes it would be 
necessary to levy in order to provide the board of education with 
the total amount estimated by it as necessary. * * *,” 

It is our conclusion that the county board of equalization has no 
authority to question the cost of operating a school for the school year, 
since it is not the master of the affairs of a school district. On the 
other hand, it is for this board to determine what taxes it will be 
necessary to levy in order to provide the school district with the total 
amount necessary to operate the school, If there is money available 
which has been accumulated by this district, and money for operating 
the school can be realized from other proper sources, such as fines, 
tuition, state apportionment, the county board is required to take 
these funds into account in fixing the levy. It is the duty of the county 
board of equalization to determine what part of the money needed by 
the school district to operate a school for the year must be raised by 
taxation and what levy will be sufficient for this purpose. 


April 28, 1954 
TAXATION 
Classification and Reappraisal Committees, Powers and Duties of 


REQUESTED BY: Richard E. Person, Phelps County Attorney, 413 
East Avenue, Holdrege, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 


QUESTION: In the event of the appointment of a classification 
and reappraisal committee, under the provisions of 
section 77-1301, R. S. Supp., 1954, is it mandatory 
that such committee recommended that changes be 
made in classifications or valuations of real prop- 


erty? 
CONCLUSION: No. 
QUESTION: In the event of the appointment of a classification 


and reappraisal committee, is it mandatory that 
such committee employ assistants in the perform- 
ance of its functions? 


CONCLUSION: No. 
The statutory provisions governing the appointment, powers and 


duties of classification and reappraisal committees are contained in 
section 77-1301 (2), R. S. Supp., 1953. 
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The intent of the statute, it seems to us, is merely that the com- 
mittee should re-examine and reconsider the prevailing classifications 
and valuations of property for tax purposes, The appointment of such 
a committee by a county board cannot be taken as a mandate that such 
committee must recommend changes in classification and valuation, in 
any and all events. Whether or not changes in the classification and 
valuation of real property are to be recommended is a matter resting 
solely within the discretion of the committee. In the event the com- 
mittee finds the existing classifications and valuations to be adequate 
and in conformity with law, there is nothing in the language of the 
statutes which can be construed as requiring the committee to recom- 
mend changes. As we interpret it, the term “reappraise,”’ as used in 
the statute, means nothing more than to examine anew the present 
classifications and valuations of property and to recommend such 
changes as are deemed necessary. In the event the committee deems 
no changes necessary, it is logical and proper that its recommendation 
would be the continuation of existing classifications and valuations, 


Clearly, the committee is not compelled to employ assistants, pro- 
fessional or otherwise, in the performance of its functions. The statute 
merely provides that: “The committee may employ such assistants for 
classifying and reappraising as it deems necessary with the approval of 
the county board.” 


There being no term of office prescribed by statute for members 
of such a committee, they serve at the pleasure of the appointing author- 
ity. Accordingly, in the event the county board were dissatisfied with 
the performance of the committee, the members thereof could be re- 
placed. 


April 29, 1954 
COUNTY COURT 
Authority to Hold Court at a Place Other Than the County Seat 


REQUESTED BY: James F. Brogan, Madison County Attorney, Mad- 
ison, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Does the county court have authority to hold court 


at a place in the county other than the county seat? 


CONCLUSION: No. 


Section 1, Article V, of the Constitution of Nebraska provides that 
the judicial power of the state shall be vested in a supreme court, dis- 
trict courts, county courts, justices of the peace, and such other courts 
inferior to the supreme court as may be created by law. Section 16, 
article V, states that the county court shall be a court of record, with 
jurisdiction as specified therein. Pursuant to the constitutional pro- 
visions, the legislature has enacted section 24-501, R. S. 1943, which 
reads: 

“There is hereby established in each organized county in this 
state, a county court, which shall be held at the county seat by the 
county judge of such county, and shall be a court of record. Such 
court shall be deemed to be always open, and any cause, matter or 
proceeding may be proceeded with therein at any time after the 


—392— 


giving of notice or service of process in the mode prescribed by 
law.” (Emphasis supplied) 


It is the general rule that a constitutional or statutory provision 
that a court shall be held at the county seat is mandatory and the court 
cannot be held elsewhere. 21 C. J. S., Courts, sec. 165, p. 255; 14 Am. 
Jur., Courts, sec. 40, p. 273; 43 A. L. R. pages 1546-1557. In Shold v. 
Van Treeck, 82 Neb. 99, 117 N. W. 113, and In re Estates of Anderson, 
149 Neb. 551, 31 N. W. 2d 562, our court held that a court possesses 
jurisdiction “only so long as it is holding court in conformity with the 
law; and when, without excuse, it disregards the law and attempts to 
hold court in any other place than that prescribed by statute, its acts 
become coram non judice. When the court attempts to render a judg- 
ment at a place other than where it is authorized to hold court, it has 
no jurisdiction, and its acts possess no validity.” 


April 28, 1954 
SCHOOL RETIREMENT SYSTEM 
Prior Service Credit—Effect of Military Service 


REQUESTED BY: Glenn I. Anderson, Director, Retirement Systems, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General, 
QUESTION: A teacher in Nebraska was called into military 


service as a member of the National Guard, by 
Presidential order in 1940. He remained in mili- 
tary service of the U. S. until June 30, 1952. What 
prior service credits should be given to this mem- 
ber? 


CONCLUSION: This teacher, having entered military service of the 
United States prior to the creation of the School 
Retirement System, and having remained in mili- 
tary service until June 30, 1952, when he was 
honorably discharged from the service, and having 
become a member of the School Retirement Service 
within three years after being discharged from the 
armed forces of the United States, is entitled to the 
same credits for prior service as if he had become 
a member of the School Retirement System at its 
inception. 


Section 79-1515, R. S. Supp. 1953, provides as follows: 


“Under such rules and regulations as the retirement board 
shall adopt, each person who was a school employee at any time 
prior to the establishment of this retirement system and who be- 
comes a member of the retirement system shall, within two years 
after becoming a member, file a detailed statement of all service 
as a school employee rendered by him prior to the date of establish- 
ment of the retirement system; Provided, that in order to qualify 
for prior service credit toward a service annuity a school employee, 
unless temporarily out of service for further professional education, 
for service in the armed forces, or for temporary disability, must 
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have completed four years of service on a part or full-time basis 
during the five calendar years immediately preceding July 1, 1945, 
or who has completed eighteen years out of the last twenty-five 
years prior to July 1, 1945, full or part-time and two years out of 
the five years immediately preceding July 1, 1945; full or part- 
time, or such school employee must complete, unless temporarily 
out of service for further professional education for service in the 
armed forces, or for temporary disability, four years of service 
within the five calendar years immediately following July 1, 1945; 
and provided further, that in order to qualify for prior service 
credit toward a service annuity a school employee shall become a 
member of the school retirement system of the State of Nebraska 
on or before July 1, 1951; and provided further, any person who, 
while a school employee, entered into and served, or shall enter 
into and serve, in the armed forces of the United States during a 
declared emergency, as described and prescribed under such rules 
and regulations as the retirement board may adopt, and who, within 
three calendar years after honorable discharge or honorable separa- 
tion from active duty, or within one year from the date of com- 
pletion of training provided in Servicemen’s Readjustment Act of 
1944 or Veterans Readjustment Assistance Act of 1952, became or 
becomes a school employee, shall be credited, in determining bene- 
fits due such members from the school retirement system, for all 
the time actually served in the armed forces as if such person had 
been a school employee throughout such declared emergency 
service in the armed forces.” 


It will be noted that Section 79-1515 above quoted provides that: 
“in order to qualify for prior service credit toward a service annuity 
a school employee shall become a member of the school retirement 
system of the state of Nebraska on or before July 1, 1951,” etc. 


The same statute goes on to say, however: “and provided further, 
any person who, while a school employee, entered into and served, or 
shall enter into and serve, in the armed forces of the United States 
during a declared emergency, as described and prescribed under such 
rules and regulations as the retirement board may adopt, and who, 
within three calendar years after honorable discharge or honorable 
separation from active duty............ became or becomes a school 
employee, shall be credited, in determining benefits due such members 
from the school retirement system, for all the time actually served in 
the armed forces as if such person had been a school employee through- 
out such declared emergency service in the armed forces. 


It is our opinion that the teacher whose case you describe would 
come within the purview of the provisions of Section 79-1515 last quoted 
above, and that, for the purpose of determining his credit for prior 
service, he should be treated as though he had become a member of the 
School Retirement System at its inception, and is entitled to all credits 
for prior service that such a member would receive. 


April 20, 1954 
ASSISTANCE 
Legal Settlement—Inmates of Old People’s Homes 


REQUESTED BY: Miss Mayme Stukel, Director, State Division of 
Public Welfare, State Capitol, Lincoln 9, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A person enters an Old People’s Home in a county 
other than that in which he has a legal settlement. 
He remains in the Home for a year or more dur- 
ing which time he pays for his care from his own 
resources. He finally exhausts his own resources 
and must depend on County Assistance for his 
care. Does he retain his legal settlement in the 
county from which he originally came or has he 
acquired a new legal settlement in the county 
in which the Old People’s Home is located? 


CONCLUSION: The person retains his legal settlement in the 
county from which he came, and the time he spent 
in the Old People’s Home cannot be considered 
as establishing for him a legal settlement in the 
county in which the Home is located even though 
he has paid for his care in the Home from his 
own resources, 


Section 68-115, R. S. Supp. 1953, subsection (1), provides: 


“The term legal settlement in sections 68-101 to 68-116 shall 
be taken and considered to mean as follows: Every person except 
those hereinafter mentioned, who has resided one year continu- 
ously in any county, shall be deemed to have a legal settlement 
therein; Provided, every person who has resided one year con- 
tinuously within the state, but not in any one county, shall have 
a legal settlement in the county in which he has resided six months 
continuously.” 


Subsection (2) of section 68-115 goes on to provide: 


“The time during which a person has been an inmate of any 
public or private charitable or penal institution, and each month 
during which he has received relief from private charity or the 
poor fund of any county or state assistance shall be excluded in 
determining the time of residence hereunder, as referred to in 
subsection (1) of this section.” 


In your letter of inquiry you state that the person in question 
had left a county where he had established a legal settlement and had 
entered the St. Joseph’s Home for Old People at West Point in Cum- 
ing County, Nebraska, where he had paid for his care from his own 
resources for more than a year and until his resources were ex- 
hausted. We assume that the St. Joseph’s Home for Old People is a 
private charitable institution inasmuch as it is “owned and operated 
by the Holy Family Convent of Franciscan Sisters of Christian Charity, 

. . a nonprofit corporation.” 


If this person had been an inmate of the Home as a charity patient 
it would be quite clear that he had retained his legal settlement in the 
county from which he originally came. The only question presented is 
whether of not the fact that he has heretofore paid for his care in the 
Home from his own resources makes a difference. In other words, 
must he have been a charity patient in the Home in order to retain 
his legal settlement in the county from which he originally came? 


In our opinion this question requires a negative answer. Subsection 
(2) of section 68-115 simply says: “The time during which a person 
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has been an inmate of any public or private charitable or penal in- 
stitution . . . shall be excluded in determining the time of residence 
hereunder,” etc. It will be noted that the statute does not provide 
that the inmate of the charitable institution shall be a charity patient 
in order to come within the exception, but simply that he shall be an 
“inmate” of the institution. In order to construe the provision as ap- 
plying only to charity inmates one must read into the statute words 
which are not there and which, we think, cannot reasonably be inferred. 
The statute clearly says that the time during which the person is an 
inmate of the charitable institution must be excluded in determining 
whether a legal settlement has been established. We think this language 
is too clear to leave room for construction. 


It is our conclusion, therefore, that such patients as you mention 
retain their legal settlement in the county or counties from which 
they came when they entered the home and that they do not acquire 
a legal settlement in Cuming County by having entered the Old People’s 
Home in West Point even though they pay for their own care in the 
Home for a year or more, 


May 11, 1954 
COUNTY BOARD 
Authority to Ratify Act Previously Done in an Irregular Manner 


REQUESTED BY: Richard E. Hunter, Adams County Attorney, Court 
House, Hastings, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General 
QUESTION: Can the county board ratify an act done at a 


previous meeting when a quorum was not present, 
when the act is one which the board might have 
lawfully done in the first place if a quorum had 
been present? 


CONCLUSION: Yes. 


Section 23-1114, R. S. Supp., 1953, provides that the salaries of all 
officers, deputies, and employees of the county, excepting the mem- 
bers of the county board and the county judge, shall be fixed by the 
county board at least sixty days prior to the closing of filings of certi- 
ficates of nomination to place names on primary ballot for the respective 
offices. On April 30, 1954, a date which is within the statutory time 
for fixing salaries, four members of the County Board of Adams County 
met and fixed the salaries of county officers, deputies and employees 
pursuant to the statutory requirement. Since Adams County is a county 
under township organization, the county board consists of seven sup- 
ervisors. Section 23-277, R. S. 1943, provides that two thirds of all the 
supervisors elected shall constitute a quorum for the transaction of 
business, so there was no quorum present at this meeting. The question 
presented is whether the county board may now ratify the action taken 
at Wie Tueetny held on April 30, 1954, the time for fixing salaries having 
passed. 


In Saline County v. Gage County, 66 Neb. 844, 97 N. W. 583, it was 
held that a corporate authority may ratify and confirm any act or con- 
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tract in its behalf which it might have lawfully done or made originally. 
In the case of Standard Bridge Co. v. Kearney County, 95 Neb. 455, 145 
N. W. 986, the court held that the county board has power to ratify 
the action of one member of the board if the board had the full power 
under the statutes to take such action in the first place. This case was 
followed in Morearty v. City of McCook, 117 Neb. 113, 120, 219 N. W. 
839, where it was held that a city may ratify a contract irregularly 
made in its behalf if it possessed power to make the contract in the first 
place, and the ratification relates back to the original act. Since the 
county board had full authority to fix the salaries in the first place, had 
the action been regularly taken, it is our conclusion that the board 
may now ratify the action taken on April 30, 1954, and this ratification 
will relate back to the original act, 


May 12, 1954 
TAXATION 
Motor Vehicle Taxes, From What Date Computed 


REQUESTED BY: George W. Peterson, State Tax Commissioner, 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: 1. Under the provisions of sections 77-1238 to 


77-1242.02, R. S. Supp., 1953, is the motor vehicle 
tax computed from the date of acquisition of title, 
or from the date of application for registration? 


CONCLUSION: 1, From the date of application for registration. 


QUESTION: 2. Does the same rule apply to dealers with respect 
to motor vehicle tax, as distinguished from an ad 
valorem tax on motor vehicles? 


CONCLUSION: 2, Yes. 


The following opinion is concerned only with “motor vehicle taxes,” 
and has no reference to the ad valorem taxation of motor vehicles. 


Your first question deals with the situation where an individual 
purchases a motor vehicle on March 25, stores it in his garage, and then 
makes application for registration of the car on April 2. You ask 
whether the motor vehicle tax is computed from March 25, the date 
he acquired title, or whether it is figured from April 2. 


Under the statutes as they existed prior to the 1953 amendments, 
liability for taxation of a motor vehicle was specifically related to the 
date title was acquired. (Sections 77-1243 and 77-1211, R. R. S., 1943). 
However, section 77-1243 was repealed by the new act, and the reference 
to section 77-1211 was thus withdrawn by the legislature, and it is neces- 
sary to look solely to the new act for the answer to the problem. 


Although it is certainly not free from doubt, it may be fairly de- 
duced from a consideration of all of the provisions of L. B. 165 that it 
was the intention of the legislature to relate the new “motor vehicle 
tax” to the registration year. Every section dealing with that tax uses 
the term “registration” and “registration year.” Credits on the tax 
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are prorated on the basis of the number of months remaining in the 
registration year, and we think it reasonable to conclude that the 
amount of the tax should also be prorated in accordance with registra- 
tion, rather than on the basis of the date of acquisition of title. 


Your second question involves the situation where a dealer acquires 
a car from a manufacturer and brings it into the state on January 15, 
puts the car on the floor as part of his stock for purpose of sale, and 
then on March 2 decides he will use it as his family car and so registers 
it for operation on the highway. In this situation we think the same 
reasoning applies, and that the motor vehicle tax should be computed 
from March 2, rather than from January 15. 


May 14, 1954 
BONDS 


County Officers; Blanket Bond Covering All County 
Officers and Employees 


REQUESTED BY: Robert L. Haines, County Attorney, Kearney, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: In furnishing bond for its officers and employees 
may a county purchase a blanket bond covering 
all such officers and employees to which bond will 
be attached the oath of each elected officer or any 
other officer who is required to subscribe to an 
oath in order to qualify for office? 


CONCLUSION: Yes, 


Prior to 1941 most county officers were required to furnish their 
own bonds and pay the premium therefor. In that year, however, the 
legislature amended the statute so as to require the county to pay the 
bond premium. We know of no reason why a county may not purchase 
a blanket bond covering all of its officers and employees provided the 
conditions of the bond fulfill the statutory requirement for such officers. 


As to officers required by law to furnish bond the bond must be 
for the statutory amount, cover faithful performance of the duties of 
the office and be written for the entire term of office, 


You submit a form of bond which contains the following: 


“If the Officer or Employee is required by law to furnish a 
bond in the position with the insured, any loss caused through 
the failure of such Officer or Employee to faithfully perform his 
duties or to account properly for all moneys and property received 
by virtue of his position.” 


This provision, we believe, is sufficient provided the bond states the 
amount of penalty and the term of each particular office. 


The oath of office should be attached to the bond and approval 
of the bond by the officer or office. 
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The oath of office should be attached to the bond and approval of 
the bond by the officer or officers required to approve as to the particu- 
lar office, should be shown on the bond. For example, the bond, as to 
members of the county board, by the county judge, as to all other 
county officers and employees by the county board. 


May 20, 1954 
DEPARTMENT OF HEALTH 
State Board of Health—Status—Bond 


REQUESTED BY: Honorable Robert B. Crosby, Governor, 
State Capitol, Lincoln, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. Is the State Board of Health now the head of 


the Department of Health? 
CONCLUSION: Yes 


QUESTION: 2. If the answer to question No. 1 is affirmative, 
then should the Board of Health be bonded? 


CONCLUSION: Yes. 


QUESTION: 3. If the answer to question No. 2 is in the affirma- 
tive, then in what amount and in what manner 
should the Board of Health be bonded? 


CONCLUSION: The Board of Health should be bonded as a legal 
entity by a single bond in the amount of fifty 
thousand dollars. 


Section 1 of Article IV of the Constitution of Nebraska provides 
that the executive officers shall be .... (enumerating them) “and 
the heads of such other executive departments as set forth herein or as 
may be established by law.” 


Section 81-101, R. R. S., 1943, provides for the creation of a De- 
partment of Health “for the purpose of aiding the Governor in the exe- 
cution and administration of the laws.” We believe that it must be 
assumed that the Department of Health is an Executive State Depart- 
ment. State ex rel. Howard v. Marsh, 146 Neb. 750, 21 N. W. 2d 503. 


Section 81-102, R. S. Supp., 1953, provides: 


“The Governor shall appoint heads for the various depart- 


ments .... The officers shall be designated as follows: .... (3) 
the members of the State Board of Health for the Department of 
Health;” ete. 


In view of this specific provision of Section 81-102, as amended, 
we think that it must necessarily follow that the State Board of Health 
is now the head of the Department of Health, and that your first ques- 
tion must be answered in the affirmative. 


Your second inquiry is, should the Board of Health be bonded? 
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In our opinion, the statutes so require. Section 11-119, R. S. Supp., 
1953, provides: 


“The following named officers shall execute a bond with pen- 
alties of the following amounts: .... (18) The head of each exe- 
cutive state department, fifty thousand dollars;” etc. 


Inasmuch as the Department of Health is an executive state depart- 
ment and the State Board of Health is designated by law as the head of 
the Department of Health, it must necessarily follow that the State 
Board of Health is required to give bond in the amount of fifty thou- 
sand dollars. 


You further inquire: “In what amount and in what manner should 
the Board of Health be bonded?” 


We believe that the provisions of the statutes clearly require that 


the bond shall be a single bond of the Board of Health as a body or 
legal entity and in the amount of fifty thousand dollars. 


May 25, 1954 
TAXATION 
Motor Vehicles—County Board of Equalization 
REQUESTED BY: George P. Burger, County Attorney, Fairbury, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Clarence A. H. Meyer, Deputy Attorney General. 
QUESTION: Does the County Board of Equalization have the 


power to review and change the valuations of 
motor vehicles which have been fixed by the State 
Board of Equalization and Assessments? 


CONCLUSION: No. 


You state that certain automobile dealers within your county have 
filed complaints with the county board of equalization asking that board 
to reduce the assessed valuation of motor vehicles returned by them, the 
county assessor having valued such vehicles in accordance with the 
schedule of values certified to him by the State Board of Equalization 
and Assessment prior to August 1, 1953, in accordance with Section 
77-1239.02, R. S. Supp., 1953. 


We are of the opinion that the county board of equalization has no 
authority to change the valuation of motor vehicles as fixed by the 
State Board. As pointed out in our opinion of March 5, 1954, Section 
77-1241.01, R. S. Supp., 1953, specifically provides with reference to 
dealers’ motor vehicles that “such tax shall be computed according to 
the schedule of values fixed by the State Board of Equalization and 
Assessment.” 


We find no provision in Sections 77-1238 to 77-1242.02 authorizing 
the county board of equalization to so act. Those sections were a part 
of L. B. 165, adopted at the last session pursuant to the constitutional 
amendment which authorized the Legislature to “provide for a differ- 
ent method of taxing motor vehicles.” It was an independent act and 
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completely changed the method of assessing motor vehicles, creating of 
them a new class of centrally assessed property, rather than locally 
assessed, as had previously been the case. The title of the act makes 
it clear that this is an independent act, complete in itself, for the stated 
purpose of the act is “to provide for a motor vehicle tax and the manner 
of assessing motor vehicles and fixing the valuation thereof.” Had the 
Legislature contemplated that county boards of equalization were to 
have jurisdiction over the valuations fixed for motor vehicles, it would 
have been necessary to provide a procedure for such action covering 
both dealers’ vehicles and those in the hands of private owners, since 
permitting only dealers to secure adjustments before the county board 
of equalization would have been in contravention of Section 18, Article 
III of our Constitution which prohibits the legislature from, “Granting 
to any corporation, association, or individual any special or exclusive 
privileges, immunity, or franchise whatever.” Clearly private owners 
of motor vehicles have no right to appear now before your county 
board of equalization to protest their valuations, since Section 1 of L. B. 
165 required them to pay their taxes before they could get their registra- 
tion plates this year. The principles here involved are discussed in 
Thorin v. Burke, 146 Neb. 94, 18 N. W. 2d 664. 


Section 77-1239, R. S. Supp., 1953, requires the Tax Commissioner 
to prepare a schedule of actual values on motor vehicles and to submit 
the same to the State Board prior to February 15, and then provides 
that the State Board shall meet on the first Monday of March to con- 
sider such schedule and fix the valuations. Thereafter, objections may 
be filed and the Board may set a date for hearing, after which valua- 
tions are finally fixed. This year they were finally fixed on May 17. 


L. B. 165 became effective on June 11, 1953, and contained the 
emergency clause providing that “this act shall be in full force and ef- 
fect, from and after its passage and approval, according to law.” Two 
days later, on June 13, 1953, the State Board of Equalization and As- 
sessment met and adopted the following: 


“Whereas L. B. 165 requires that the State Board of Equaliza- 
tion and Assessment, through the State Tax Commissioner, shall 
certify the schedule of values for all motor vehicles to the county 
assessor of each county; and 


Whereas, a schedule must be fixed promptly to enable county 
assessors currently to complete assessment rolls in 1953. 


THEREFORE, BE IT RESOLVED, that the 1954 schedule of 
actual values for all motor vehicles be determined by deducting ten 
percent from the 1953 revised schedule, and that the schedule thus 
reduced by ten per cent become the basis for the 1954 assessment 
of taxes, as required by L. B. 165, 1953 Session.” 


No appeal was taken from the foregoing and it became final, and 
the values were duly certified to the county assessors of each county 
prior to August 1, 1953. It is true that no schedule of values was sub- 
mitted to the State Board prior to February 15, 1953, and the State 
Board did not meet on the first Monday of March of 1953, this for the 
reason that the bill was not passed until June 11, 1953. We do not re- 
gard this circumstance as destroying the validity of the June 13 order 
of the Board. The Board was not fixing a schedule of present values, 
as in the case of assessment procedures relating to other forms of prop- 
erty, but was fixing a schedule of future values, and the date of their 
action therefore does not have the usual jurisdictional aspects. In any 
event, the action of the State Board in fixing values on June 13, 1953 
was either wholly valid, that is, it was valid both as to privately owned 
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and as to dealers’ vehicles, or it was wholly void. If wholly void, you 
are then confronted with the principle applied in State ex rel. Taylor v. 
Hall, 129 Neb. 669: 


“Where by virtue of an emergency clause an act is to take ef- 
fect immediately upon its approval, and no part can operate at the 
date because of constitutional inhibitions, the emergency clause is 
invalid; and in the absence of any declaration that any portion of the 
act shall take effect at a different date, the act will not be given 
a prospective operation, contrary to its express provision, and the 
invalid clause will drag down the entire act.” 


The consequences of declaring L. B. 165 unconstitutional are be- 
yond human comprehension. We see no need for such a step when a 
reasonable interpretation of the provisions of the act will serve to carry 
out the intention of the legislature in a constitutional manner. We are 
of the opinion that assessors must use the valuations certified to them 
by the State Board, as to dealers just as they have in the case of pri- 
vate owners, and that the county board of equalization has no author- 
ity to change the valuations on motor vehicles which have been certified 
to the counties. 


May 25, 1954 
COUNTY HOSPITAL 


Bonds, Submission of Question to Voters at Primary Election 
REQUESTED BY: Clifford H. Phillips, County Attorney, Red Cloud, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer J.. Kyle, Assistant Attorney General. 
QUESTION: 1. Would it be proper to submit to the voters the 


question of issuing bonds for the construction of a 
county hospital, as provided in section 23-343, R. S. 
Supp. 1953, at the August primary election? 


CONCLUSION: 1. No. Buta special election for that purpose may 
be held on the same date as the primary election. 
QUESTION: 2. Could the proposition to sell the county farm be 


submitted to the voters at the August primary? 
CONCLUSION: 2: Yes. 


QUESTION: 3. Are any proceedings other than a resolution ap- 
proved by three-fourths of the City Council neces- 
sary to authorize the transfer of the Municipal Hos- 
pital properties and funds to the County? 


CONCLUSION: 3. The procedure as outlined in section 17-503, 
R. S. 1943, for sale of real estate by a city of the 
second class, should be followed. 


1. As pointed out in your letter of inquiry, section 23-343, R. S. 
Supp. 1953, provides that the question of issuance of bonds for the con- 
struction or acquisition of a county community hospital shall be “sub- 
mitted to the voters of such county at a general election, or a special 
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election called for such purpose,” etc. The question is: Is a general 
primary election a “general election” within the meaning of this statute? 


In an opinion given by this office to Mr. Elmer F, Wittee, County 
Attorney of Pawnee County, under date of March 29, 1946, in answer 
to a similar question (Report of Attorney General, 1945-1946, page 106) 
it is stated, “The primary election, of course, is not a general election,” 
ete. The opinion went on to state, however, that a special election 
might be held at the same time as the primary election, “keeping, of 
course, their poll books and ballots of the special election separate from 
those of the primary.” 


Since the above-mentioned opinion was written, our Legislature, in 
1951, enacted section 32-105, R. R. S. 1943, which defines the term 
“general election” as follows: 


“General election shall mean the general election held in the 
state on the first Tuesday after the first Monday of November in 
every even-numbered year.” 


The statutory definition of “general election” would appear to 
preclude the courts from construing the term so as to include primary 
elections held on dates other than the first Tuesday after the first 
Monday in November. However, we can see no legal reason why a 
special election may not be held at the same time as the primary elec- 
tion, as suggested in the opinion of this department above mentioned. 


2. You inquire if the proposition to sell the county farm could be 
submitted to the voters at the August primary. 


Section 23-107, R. S. 1943, provides in part: 


“NO? GoscViens sale shall be made of real estate costing the 
county more than three thousand dollars, until such proposition 
shall have been approved by a majority of the electors of the county 
voting thereon.” 


This same provision, in slightly different form, is also found in sec- 
tion 23-118, R. S. 1943. 


We find no statutory provision, however, governing or restricting 
the time or manner in which such proposition shall be submitted to the 
voters of the county, and conclude, therefore, that such proposition 
may properly be submitted to the voters at a state-wide primary elec- 
tion as is the primary election in August of this year. 


3. You further inquire if any proceedings other than a resolution 
approved by three-fourths of the City Council are necessary to author- 
ize the transfer of the Municipal Hospital properties and funds from the 
City of Red Cloud to Webster County. 


We assume that Red Cloud is a city of the second class as defined by 
section 17-101, R. S. 1943. 


Section 17-501, R. S. 1943, empowers cities of the second class to 
acquire, hold and convey property, real or personal. Section 17-503, 
R. S. 1948, provides that real estate owned by a city of the second class, 
with certain exceptions not applicable to your inquiry, where the sale 
price is less than five hundred dollars, shall be exercised by ordinance 
directing the conveyance of such real estate and the manner and terms 
thereof. ‘Notice of such sale end the terms thereof shall be published 
three consecutive weeks in a legal newspaper published in or of general 
circulation in such city or village immediately after the passage and 
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publication of such ordinance; Provided, if a remonstrance against such 
sale, signed by legal electors thereof equal in number to thirty per cent 
of the electors of such city or village voting at the last regular muni- 
cipal election held therein, be filed with the governing body of such 
city or village, within thirty days after the passage and publication 
of such ordinance, said property shall not then, nor within one year 
thereafter, be sold;” etc. It has been held that the provisions of this 
section are mandatory and that a sale which does not comply with 
them is void. Oman v. City of Wayne, 149 Neb. 303, 30 N. W. 2d 921. 


We conclude, therefore, that, in disposing of the city Municipal 
Hospital and other property, it is advisable that the provisions of sec- 
tion 17-503 be followed. 


May 26, 1954 
TAXATION 


Interests of Vendor Under Contract for Sale of Real Estate 
and Personal Property 


REQUESTED BY: Arthur A. Weber, Rock County Attorney, Bassett, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Cc. C. Sheldon, Assistant Attorney General. 
QUESTION: In January, 1950, a contract for the sale of certain 


real estate, livestock and equipment located in Rock 
County, Nebraska, was entered into. The vendor 
has since died. Rock County has filed a claim 
against the decedent’s estate for taxes on intangible 
personal property allegedly not listed by the vendor 
for the years 1950 through 1952. The tax claim is 
computed upon the basis of the entire amount of 
unpaid purchase price, for both real estate and live- 
stock and equipment, outstanding under said con- 
tract. Is this a proper manner of tax treatment 
to be applied to the interests represented by the 
aforesaid contract; and, if not, in what manner 
should such interests be treated for tax purposes? 


CONCLUSION: The interest of the deceased vendor, represented 
by the contract, insofar as the same relates to the 
sale of real estate, should be taxed in the same 
manner as other real estate. The interest of the 
deceased vendor, represented by the contract, in- 
sofar as the same relates to the livestock and 
equipment, is properly treated as intangible per- 
sonal property. 


The interest of the decedent, represented by the contract, insofar 
as the same relates to real estate, should not be treated as intangible 
property. Chapter 77, Article 14, R. S., 1943, specifically provides that 
a mortgage on real estate in this state is to be treated as an interest 
in real estate, for the purpose of assessment and taxation. Furthermore, 
the statutes provide that an executory contract for the sale of land, 
under which contract the purchaser has possession of such land, shall 
be deemed to be a mortgage of the land for the unpaid balance of the 
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purchase price. Accordingly, for the purpose of this analysis, the con- 
tract involved must be treated in the same manner as though it were a 
mortgage given by the purchaser to the now deceased vendor; and in 
interpreting the provisions of Chapter 77, Article 14, all references 
therein to a “Mortgagee” must be applied to the vendor and all refer- 
ences to a “mortgagor” must be applied to the purchaser under the 
contract here involved. In harmony with Chapter 77, Article 14, the 
statutory definition of intangible personal property, for tax purposes, 
expressly excludes interests in domestic real estate. See section 77-701, 
R. S. Supp., 1953. Our conclusion is not disturbed by section 30-411, 
R. R. S., 1943, which provides that a debt secured by a mortgage of real 
estate shall be considered as personal assets in the hands of an executor 
or administrator of a decedent’s estate. This section has reference 
solely to the administrative procedures relating to the collection and 
distribution of assets of decedents’ estates and does not purport to gov- 
ern the manner of taxation; whereas section 77-1409, which relates 
specifically to taxation, provides that mortgages on land in this state 
shall be taxed only in the manner provided in Chapter 77, Article 14. 


In the event the contract contained a condition that the purchaser 
shall pay the tax levied upon the unpaid purchase price indebtedness 
due the vendor, then the entire interest in such real estate would be 
taxable to and owed by the purchaser. Section 77-1407. However, 
in the absence of a contractual condition that the purchaser shall pay 
the taxes due upon the purchase price debt, the interest of the vendor, 
as disclosed by the contract, is taxable to and owed by such vendor; 
and only the value of the real estate in excess of the amount of un- 
paid purchase price is taxable to the purchaser. Section 77-1405. 


We note that the contract does contain a provision that the vendor 
shall pay all taxes levied against the real estate up to and including 
the taxes for the year 1949. However, in our opinion, such a provision 
cannot be construed as implying a condition that the purchaser shall 
pay the taxes due upon the vendor’s interest in the unpaid purchase 
price debt in future years, within the meaning of section 77-1407. 


Therefore, it is our opinion that the interest in the real estate pos- 
sessed by the now deceased vendor, the value of which interest is re- 
flected by the amount of unpaid purchase price, is liable for taxation 
for the years from and including 1950 to date. This tax liability should 
be computed in the usual manner applicable to real estate taxes, using 
as a valuation base the amount of the unpaid principal purchase price 
for the real estate, according to the contract, outstanding at the time of 
assessment for each respective tax year. These taxes are subject to col- 
lection in the same manner as any other real estate taxes; and the only 
applicable penalties consist of the usual delinquent interest rate on real 
estate taxes and any statutory charges incident to collection which may 
be imposed. In making the assessment, appropriate entries should be 
made in the records identifying the respective interests of the vendor 
and purchaser. 


It will be noted that in the event either of the parties pays the 
tax levied upon the interest of the other, a claim or a credit, as the 
case may be, is incurred to the extent of such payment. However, a 
consideration of what rights, if any, either of the parties may have 
against the other with respect to such tax liability, is not necessary 
to a determination of the questions here under consideration; nor is the 
consideration of such matters appropriate for the purpose of this an- 
alysis, as purely private rights are there involved. 


The amount of indebtedness represented by the purchase of live- 
stock and equipment, as disclosed by the contract, is intangible property 
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which should have been returned as such by the vendor. Such intan- 
gible property not having been returned for taxation, the county assessor 
should compute the tax for the time during which the payment of taxes 
on such intangible property was avoided, within three tax years prior 
to the year of the death of the owner, in the manner authorized by 
section 77-318, R. R. S., 1943. The valuation base for the taxation of 
such property is the amount of unpaid principal purchase price for the 
livestock and equipment plus all accrued interest, according to the 
contract, which was outstanding at assessment time for each of the re- 
spective tax years involved. In addition to the principal amount of 
the tax, there shall be imposed interest thereon at the rate of seven per 
cent per annum, plus a penalty of fifty per cent of the amount of the 
tax exclusive of interest. See Report of Attorney General, Nebraska, 
1951-1952, p. 660. The amounts of the tax, interest and penalty should 
be certified to the county treasurer; and the treasurer should then 
file an appropriate claim against the estate of the deceased owner. 


May 26, 1954 
TAXATION 
State Levy Under Proposed Constitutional Amendment 


REQUESTED BY: Mr. F. B. Decker, Superintendent of Public Instruc- 
tion, State Capitol, Lincoln 9, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: Would the proposed constitutional amendment con- 
tained in L. B. 7, adopted at the recent special ses- 
sion, apply alike to the levy for the state general 
fund and to special state levies? 


CONCLUSION: Yes. 


Your question relates to the following proposed constitutional 
amendment which the recent special session voted to submit to the 
people at the next general election: 


“When a general sales tax, or an income tax, or a combina- 
tion of a general sales tax and income tax, is adopted by the Leg- 
islature as a method of raising revenue, the state shall be pro- 
hibited from levying a property tax for state purposes.” 


We assume your question relates to special levies similar to those 
now existing, such as the special building fund levy. 


There is no question but that adoption of the proposed amendment, 
and subsequent passage of a sales or income tax, would preclude the 
state from levying a property tax either for the state general fund or 
for some special fund. The sole test would be whether the property 
tax levy was being made for a “state purpose.” If for such a pur- 
pose, the levy could not be made. 


An exact definition of a “state purpose” has not been established 
in this state, but in general it would include all funds necessary for the 
operation and maintenance of the three branches of our state govern- 
ment. 
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May 27, 1954 
ASSISTANCE 
County Public Welfare Employees—Salaries 


REQUESTED BY: Miss Mayme Stukel, State Director of Public Wel- 


fare, State Capitol Building. 


OPINION BY: Clarence S. Beck, Attorney General; 


Homer L. Kyle, Assistant Attorney General. 


QUESTION: What authority and responsibility does the County 


Board of Public Welfare have in the matter of fix- 
ing the salary of the local county director of pub- 
lic welfare and the salaries of his assistants in view 
of the provisions of L. B. 9 passed at the regular 
1953 session of the Legislature and Section 68-706 
(2) R. S. Supp., 1953, passed at the same session? 


CONCLUSION: The County Board of Public Welfare fixes the sal- 


ary of the County Director of Public Welfare in ac- 
cordance with the requirements of the Merit System 
as provided in Section 68-706 (2), R. S. Supp., 1953, 
and the County Director of Public Welfare em- 
ploys such additional personnel as may be neces- 
sary, with the approval of the county board, and 
they also must be employed in compliance with the 
requirements of the state merit system, as pro- 
vided in Section 68-708, R. S. Supp., 1953. 


Section 1 of L. B. 9, Laws of 1953 (Section 23-1114, R. S. Supp., 


1953) provides: 


“The salaries of all officers, deputies, and employees of the 
county, excepting the members of the county board and the county 
judge, shall be fixed by the county board at least sixty days prior 
to the closing of filings of certificates of nomination to place names 
on primary ballot for the respective offices; Provided, that the sal- 
aries of the probation officers judicially appointed in counties hav- 
ing a population of more than sixty thousand inhabitants shall be 
fixed by the judges of the district court.” 


Section 68-706, R. S. Supp., 1953, provides as follows: 


“The county board of public welfare * * * * (2) Shall ap- 
point and fix the salary of a county welfare director in accordance 
with the requirements of the state merit system; * * * *” 


Section 68-708, R. S. Supp., 1953, also enacted by the 1953 Session 


of the Legislature, provides: 


“The county director of public welfare with the approval 
of the county board of public welfare shall employ such additional 
personnel as may be necessary for the efficient performance of the 
welfare services of the county and, insofar as such employees re- 
late to assistance and child welfare, they shall comply with the pro- 
visions of the state merit system.” 


It should be noted that Section 1 of L. B. 9 (Sec. 23-1114, R. S. 


Supp., 1953) above quoted is general in its scope and relates to all 
officers and employees of the County with certain exceptions. How- 
ever, Sections 68-706 (2) and 68-708, R. S. Supp., 1953, relate to specific 
officers and employees. 
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Under a well established rule of statutory construction, statutes re- 
lating to specific matters take precedence over general statutes relat- 
ing to the same matters. It is our opinion, therefore, that the provisions 
of Sections 68-706 and 68-708, R. S. Supp., 1953, govern as to the ap- 
pointment and salaries of the county welfare director and his assistants, 
rather than the provisions of Section 23-1114, and that the salaries and 
qualifications of the county welfare director and his assistants must meet 
the standards and requirements of the state merit system. See State 
ex rel. Smith v. Nebraska Liquor Control Commission, 152 Neb. 676, 
42 N. W. 2nd 297; 82 C. J. S. 720, Sec. 347b. 


June 1, 1954 
ROADS 


Section Line; Establishment of 


REQUESTED BY: George W. Haessler, County Attorney, Saunders 
County, Wahoo, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 


QUESTION: A section line road has been continuously and regu- 
larly used by the public for approximately sixty 
years, without the benefit of formal dedication by 
the owner of the land upon which the road is lo- 
cated. The present road is less than sixty-six feet 
in width; and the county now desires to widen the 
road to sixty-six feet. Has the county authority to 
so widen the road without resort to condemnation 
proceedings; and, if so, what is the procedure? 


CONCLUSION: The county has authority to widen the road with- 
out resort to condemnation proceedings. However, 
damages incurred by the owner of the land over 
which such road is located must be appraised and 
allowed in the manner provided by law. 


QUESTION: What right has the county surveyor in the matter of 
surveying the proposed widened road? 


CONCLUSION: The surveyor is authorized to do whatever is rea- 
sonably necessary as an incident to properly sur- 
veying the proposed widened road. 


It is beyond doubt that the road in question, having been located 
and opened by the county, traveled by the public and maintained by 
the county without interruption for more than ten years, is a public 
road. See section 39-101, R. R. S., 1943. 


Section 39-104, R. R. S., 1943, among other things, provides that 
all public roads shall have a width of not less than forty feet nor more 
than sixty-six feet, to be determined by the county board. However, 
it does not follow from this statutory provision that every public road 
acquired by user or prescription is necessarily sixty-six feet in width. 
The width of a public highway, acquired by adverse user, is to be de- 
termined, as a question of fact, by the character and extent of the user. 
See Donovan v. Union Pacific R. Co., 104 Neb. 364. 
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_ Accordingly, it is our opinion that the width of a road thus ac- 
quired by public user encompasses only the surface actually traveled 
by the public, in the absence of any use, dominion or control by the 
public of a greater nature or extent. 


The county board has the power to declare, open and work a 
public road on any section line to a maximum width of sixty-six feet, 
without any preliminary survey. Sections 39-122 and 39-104, R. R. S., 
1943. This conclusion is not disturbed by the fact that a public road 
of a width less than sixty-six feet previously has been established 
along such section line by reason of continuous public user. 


Although, in order to accomplish the road widening referred to in 
the question under discussion, it is not necessary that the county insti- 
tute condemnation proceedings, in the strict sense of the term; it, never- 
theless, is necessary damages be appraised and allowed in a manner 
which in many respects resembles a condemnation proceeding. Sec- 
tion 39-122 provides that damages resulting from the opening of sec- 
tion line roads shall be “appraised and allowed in the manner provided 
by law.” This provision, of course, is applicable to the opening of a 
widened sixty-six foot section line road along which line a public 
road of less width previously had been acquired and established by 
public user. However, of course, the measure of compensation to 
which the owner or owners of land affected are entitled in such a situa- 
tion is only the damage resulting from the appropriation of the addi- 
tional land beyond the width previously acquired by public user. 


Although the preliminary steps required by statute in connection 
with the establishment of public roads, other than those located on 
section lines, are disposed with in the case of section line roads, the 
statutes contemplate compliance with the general provisions relative to 
the appraisal and allowance of damages, as set forth in sections 39- 
124-142, insofar as appropriate. See Scace v. Wayne County, 72 Neb. 
162; Scotts Bluff County v. Tri-State Land Co., 93 Neb. 805; Rule v. 
Sioux County, 94 Neb. 736. 


In the event a public road sixty-six feet in width is declared 
open along a section line where a public road of less width previously 
has been acquired and established by public user, it is apparent that 
certain surveying must be performed, in order to ascertain the damages 
resulting from such additional width. It is entirely lawful for the 
county surveyor to enter upon private lands to perform such acts and 
deeds as are reasonably incident to such surveying. In this connec- 
tion, your attention is directed to section 23-1906, R. S., 1943, which 
provides that a county surveyor shall not be deemed guilty of trespass 
while acting in his official capacity, and section 28-730, R. R. S., 1943, 
which makes it a criminal offense to interfere with a county surveyor 
while such surveyor is engaged in the performance of his official duties. 


June 3, 1954 
BANKS 


Power of National Bank to Install “Drive-In Teller’s Cage” 
Across Alley from Main Banking Quarters 


REQUESTED BY: Mr. J. F. McLain, Director of Banking, Department 
of Banking, Capitol Building, Lincoln, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 


QUESTION: Would it be proper for a national banking associa- 
tion located in Nebraska to install and to operate 
a drive-in teller’s cage acress the alley from the 
main banking quarters on property owned by the 
bank where deposits may be delivered and checks 
delivered for payment and be transmitted to the 
bank through a pneumatic tube system where the 
deposits are entered in the bank and a record is 
made and the deposit slip or money for the pay- 
ment of the check returned to the drive-in teller’s 
cage and then to the customers? 


CONCLUSION: Yes, it would be proper, under the above specific 
circumstances. 


Section 8-1,105 of the Revised Statutes of Nebraska, 1943, provides: 


“No bank shall maintain any branch bank, receive deposits or 
pay checks, except over the counter of its own banking house; 
Provided, that nothing in this section shall prohibit ordinary clear- 
ing house transactions between banks.” 


It is our opinion that the arrangement set out in the question above 
does not constitute branch banking as it was contemplated by the 
statute. The teller’s cage connected with the pneumatic tube consti- 
tutes a part of the banking house. The purpose of the statute is con- 
trolling in what constitutes a branch bank. The public policy in re- 
quiring a bank to conduct its operations in one place and not to estab- 
lish a number of branches at many locations might lead to an attempt to 
restrain competition, monopolize the banking business and lead to diffi- 
culties in the proper supervision by properly authorized state and 
federal officials. 


We have found no federal ruling prohibiting the establishment of 
drive-in facilities which serve the bank through a pneumatic tube such 
as is herein questioned. 


We have found no authorities in Nebraska directly upon this point. 
A somewhat related question was involved in the opinion of this of- 
fice under date of July 6, 1943, to the Hon. Wade R. Martin, Director 
of Banking, relative to the establishment of banking facilities at Army 
camps, at which time this office rendered an opinion that such an ar- 
rangement would not be authorized under our statutes. See Report 
of Attorney General, Nebraska, 1943-1944, p. 32. 


The federal statutes relative to this problem provide: 
12 U.S.C. A., Sec. 36 (f) defines a branch as follows: 


“The term ‘branch’ as used in this section shall be held to in- 
clude any branch bank, branch office, branch agency, additional of- 
fice, or any branch place of business located in any State or Terri- 
tory of the United States or in the District of Columbia at which de- 
posits are received, or checks paid, or money lent.” 


12 U. S.C. A., Sec. 36 (c): 


“A national banking association may, with the approval of the 
Comptroller of the Currency, establish and operate new branches: 
(1) Within the limits of the city, town or village in which said 
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association is situated, if such establishment and operation are at 
the time expressly authorized to State banks by the law of the 
State in question.” 


Zollman on Banks and Banking, Section 1292, in speaking on the 
reason for the reservations prohibiting branch banking, says: 


“The management and safe investment of money requires con- 
stant and painstaking care and attention as well as sound and 
discriminating judgment. Bank officers usually live near the 
place where the bank is located. Frequently the president and 
some of the directors are daily in and out, keeping a watchful eye 
on the manner in which the bank is conducted. Branches would 
necessarily be largely free from the influence and presence of the 
directors, and this practice would not be conducive to safe and con- 
servative banking methods.” 


Similar questions have been decided in several other states under 
similar statutes and conditions. See Marvin v. Kentucky Title Trust 
Company, 218 Ky. 135, 291 S. W. 17, 50 A. L. R. 1337; Mercantile Nat. 
Bank v. New York, 131 U. S. 138, 30 L. Ed. 895, 7 Sup. Ct. Rep. 826; 
Rushton v. Michigan National Bank, 299 N. W. 129 (Mich.), 136 A. L, R. 
458; State ex rel. Barrett v. First National Bank, 249 S. W. 619, 3! 
A. L. R. 918, and the notes thereto. 


Similar questions have come up in the following states and have 
been approved by the Attorney General of said states, a copy of which 
opinions are before us, the states being Oklahoma, Missouri, Minne- 
sota, Colorado, Florida and Texas. 


The arrangement herein suggested is merely one of convenience 
and does not violate that provision of Section 8-1,105 of the Nebraska 
Statutes which provides: “ * * * except over the counter of its own 
banking house; * *.” It could be licensed to a man with a fifty-foot 
long arm reaching into the bank and into the teller’s cage to transact 
his business. 


It is therefore our considered opinion that the arrangement as 
set forth in the question hereinabove would be proper. However, we 
are limiting this opinion to the specific facts as stated in the question 
presented to us. 


June 8, 1954 
TRADE-MARKS 
Trade Names; Recording 


REQUESTED BY: Frank Marsh, Secretary of State of the State of Ne- 
braska, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: 1. Whether the Secretary of State has authority or 


power to accept registrations or filings for record 
which are clearly distinguishable on the records of 
the Secretary of State due to differences in spelling, 
hyphenation, graphic or other pictorial means. 
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CONCLUSION: 1. The Secretary of State has authority and power 
to accept all registrations or filing and recording 
for trade-marks and trade names which comply 
with the statutory procedure as found in sections 
87-107 to 87-110, inclusive, Revised Statutes of Ne- 
braska, 1943. 


QUESTION: 2. If the answer to the above question is in the af- 
firmative, whether or not the power of the Secre- 
tary of State is mandatory or discriminatory. 


CONCLUSION: 2. The authority of the Secretary of State is man- 
datory or ministerial and not discretionary. 


Section 87-108, Revised Statutes of Nebraska, 1943, provides: 


“Every person, association or union of working men, or others, 
who have adopted or who shall adopt for their protection any 
label, trade-mark or form of advertisement, may file the same 
for record in the office of the Secretary of State. The Secretary 
of State shall thereupon deliver to such person, association or union 
a duly attested certificate of the record of the same, for which he 
shall receive a fee of two dollars. Such certificate shall, in all ac- 
tions and prosecutions under sections 87-107 to 87-110, be suffi- 
fient proof of the adoption of such label, trade-mark or form of ad+ 
vertisement, and the right of such person, association or union to 
adopt the same.” 


Under the authority of this statute it is the duty of the Secretary 
of State to file said trade-marks and trade names in accordance with 
the provisions, rules and regulations as provided for in the statute. It 
is not discretionary with him to decide whether or not one such trade- 
mark or trade name infringes upon another previously filed. To do so 
would be invading the province of the judiciary. 


The above-quoted section of the statute was referred to by the 
Supreme Court in Peterson and Co. v. Jay, 158 Neb. 305, 27 Supreme 
Court Journal No. 8, page 305, wherein the court said, in part, page 308: 


“The statute permits and authorizes the filing of brands such 
as this with the Secretary of State. Sec. 87-108, R. R. S., 1943. It 
also protects the registrant and permits injunction against wrong- 
ful infringement upon the use of the brand. Sec. 87-109, R. R. S., 
1943. 

“The protection however is not substantially different from 
that granted to one who has adopted and used a brand name but 
has not recorded it with the Secretary of State. The remedy in 
each instance is for wrongful infringement or a use which presents 
a reasonable likelihood of deception.” 


As far as we have been able to ascertain, the above decision is 
the only one by the Supreme Court of the State of Nebraska dwelling 
upon the question herein involved. The quoted language implies that 
the interested parties must look to the courts, and not to the Secretary 
of State, for the protection of any rights gained by registration. 


There are a number of decisions in various states covering the vari- 
ous rights of the parties relative to infringement, but we do not con- 
sider this vital to call to your attention. 


Your duties in this regard are purely administrative and not judi- 
cial. The various parties’ rights are amply protected under sections 
87-109 and 87-110, Revised Statutes of Nebraska, 1943. 
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June 10, 1954 
FEES 


Retention by Clerk of the District Court of Passport Application Fees; 
Claims for Refund of Such Fees Previously remitted to County 


Treasurer 
REQUESTED BY: William B. Rist, Gage County Attorney, Beatrice, 
Nebraska, 
OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: Is the clerk of the district court entitled to per- 
sonally retain fees for receiving passport appli- 
cations? 
CONCLUSION: Yes. 
QUESTION: May the county board properly refund such fees 


previously remitted to the county treasury under 
the misconception that the county was legally en- 
titled thereto? 


CONCLUSION: Yes, upon appropriate claim by the clerk and in 
accordance with the provisions of section 23-135, 
R. S., 1943. 


Section 33-106.02, R. R. S., 1943, prohibits a clerk of the district 
court from retaining for his own use “any fees, revenues, perquisites, 
or receipts, fixed, enumerated or provided” by the statutes of Nebraska. 
The Supreme Court of Nebraska has held that a county clerk who takes 
acknowledgments of deeds and mortgages, or performs other acts 
authorized by statute, must account to the county board for fees re- 
ceived for the performance of such acts. See State ex rel, Frontier 
County v. Kelly, 30 Neb. 574. 


However, the fee for receiving applications for passports is not 
one which is fixed, enumerated or provided by the statutes of Ne- 
braska; but rather it is provided by federal statute. U.S. C. A., Title 
22, Sec. 214. 


The Nebraska Supreme Court had before it a very similar proposi- 
tion in State, ex rel, Douglas County v. Smith, 102 Neb. 82, in which 
case the court held that a clerk of the district court was permitted to 
retain naturalization fees which were authorized by act of Congress. 
In announcing its decision, the court ‘said: 


“The fees for which the clerk must account are chargeable 
for his services as an officer of the judicial department of the 
state government, and these are the fees to which the act of the 
state legislature refers in requiring him to pay * * * into the 
county treasury, Naturalization fees are authorized by an act of 
Congress, and no reference to them is made in the Nebraska 
statute. When collected by respondent, the state legislature did 
not require him to turn them over to the county * * * *. The clerk 
performed services for two sovereigns—the United States and the 
state of Nebraska. The state law fixed and controlled the fees for 
one, and the act of Congress for the other. The federal statute 
authorized respondent to retain one-half of the naturalization fees 
collected by him, 34 U. S. St. at Large, ch. 3592, sec. 13, p. 600. The 
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Nebraska statute in force when the naturalization fees in contro- 
versy were collected did not require the clerk of the district court 
to account to the county for any part of them. The writ therefore 
was properly denied. 


In our opinion, a clerk of the district court is entitled to retain, 
as his personal funds, fees received in connection with applications 
for passports. 


Furthermore, we are of the opinion that a county board may prop- 
erly allow the claim of a clerk of the district court for refund of pass- 
port application fees which have been remitted to the county treas- 
Uy anes the misconception that the county was legally entitled to 
such fees. 


A more difficult question is presented with respect to the applic- 
ability of section 23-135, R. S., 1943, to claims of the nature under dis- 
cussion. Section 23-135 requires that all claims against a county must 
be filed within ninety days after the furnishing or performance of the 
materials or labor which is the basis for the claim. The Supreme Court 
of Nebraska has interpreted this section as being applicable to all 
claims arising ex contractu, whether express or implied. Coverdale & 
Colpitts v. Douglas County, 144 Neb. 166. The court has also held 
that the provision of the statute regarding the time for filing claims 
is mandatory; and that a county board has no authority to honor a 
claim filed out of time. Verges v. Morrill County, 143 Neb. 173. The 
claim in question is one in the nature of an action for money had and 
received; and, as such, the claim is based upon a promise implied in 
law. Notwithstanding the possible linguistic ineptitude of the terms 
“material” or “labor” to describe that which forms the basis for a 
claim such as here under consideration, the conclusion is inescapable 
that such a claim is one arising ex contractu. See Haigler v. Donnelly, 
18 Cal. 2d 674, 117 P. 2d 331. 


Although not entirely free from doubt, it is our opinion that section 
23-135 is applicable to such a claim; and that the county board should 
reject any claim for such fees remitted to the county treasury more 
than ninety days prior to the filing of such claim, 


June 11, 1954 
COUNTY BOARD 
Authority to Abolish Office of County Surveyor 
REQUESTED BY: Fred S. Jack, Burt County Attorney, Tekamah, 


Nebraska, 
OPINION BY: Clarence S. Beck, Attorney General; 

Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Does the county board have authority to abolish 


the office of county surveyor? 
CONCLUSION: No. 


In the request for an opinion, it is stated that the County Board 
of Burt County would like to be able to dispense with the office of 
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county surveyor, and appoint a person who could make long term plans 
and adequately handle the county road problems. 


Section 4, Article IX, of the Constitution of Nebraska provides 
that the Legislature shall provide by law for the election of such county 
officers as may be necessary. Acting under this constitutional grant 
of authority, the Legislature has enacted section 32-308, R. R. S. 1943, 
which reads, in part: 


“In each county, except as provided in this section, there shall 
be elected at the general election in 1952 and every fourth year 
thereafter one county judge; in the year 1954 and every fourth 
year thereafter, one sheriff, one county treasurer, one county 
clerk, one county surveyor, one county attorney, and one county 
superintendent of public instruction, for the term of four years. 
* * #9" (Emphasis supplied) 

The Legislature has also prescribed certain powers and duties for 
the officer named as county surveyor. These official responsibilities 
are set out generally in Article 19, Chapter 23, R. S. 1943, and also in 
section 33-116, R. S. Supp., 1953, sections 39-107 to 39-116, R. R. S. 
1943, sections 39-121 and 39-122, R. R. S. 1943, and section 39-255, 
R. R. S. 1943. Some of these duties are to be performed by the county 
surveyor for the State of Nebraska as well as for the county in which 
he is elected. 


As our court held in Dinsmore v. State, 61 Neb. 418, 85 N. W. 455, 
at page 429 of the Nebraska Reports, the number and character of 
county officers that may be created rests in the discretion of the Legis- 
lature, pursuant to the authority conferred by the Constitution of Ne- 
braska. There is no such grant of authority to the county boards. In 
view of the constitutional provision above cited, and the statutory pro- 
visions adopted by the Legislature by virtue of the constitution, we 
conclude that the county board does not have authority to abolish the 
office of county surveyor. 


It must be remembered that the counties are not independent gov- 
ernmental units, but “subordinate divisions of the state,’ with rights 
and duties as specified in the Constitution of Nebraska, and the laws 
are enacted by the Legislature of Nebraska. See Cheney v. County 
Board of Supervisors of Buffalo County, 123 Neb. 624, 243 N. W. 881; 
Hansen v, Cheyenne County, 139 Neb, 484, 297 N. W. 902; Brome v. 
Cuming County, 31 Neb. 362, 47 N. W. 1050. The powers of a county 
are authorized and required to be exercised by the county board, and 
a county is charged with certain objects of necessary local administra- 
tion, in that capacity acting purely as an agent of the state, having no 
inherent authority, but only such powers as are expressly conferred 
upon it by statute. State ex rel. Johnson vy, Gage County, 154 Neb. 
822, 49 N. W. 2d 672. 


June 11, 1954 
TAXATION 


County Board of Equalization, Computation of Time for Statutory 
Session Cannot Exclude Sundays and Holidays 


REQUESTED BY: Dale E. Fahrnbruch, Deputy County Attorney, 
Lincoln, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 


QUESTION: Does the statutory provision contained in section 
77-1502, R. S. Supp., 1953, to the effect that the 
county board of equalization shall hold a regular 
session of “not more than forty days,” contemplate 
forty consecutive calendar days, or merely forty 
business days. 


CONCLUSION: The statute contemplates that the session shall 
terminate at a time not more than forty consecutive 
calendar days commencing with the third Monday 
in May. 


The Nebraska Supreme Court has never had occasion to deal with 
the question here under discussion; nor do we find any reported de- 
cision from other jurisdictions in which this question has been involved. 


The decision most nearly approaching the precise question here 
under consideration, which we have found, is that of the Alabama 
Court in Ex Parte Cowert, 92 Ala. 95, 9 So. 225. In that case the court 
held that the term “days”, as used in a constitutional provision that the 
legislature shall not remain in session longer than fifty days, means 
“working days;” and that Sundays should not be included in computing 
the closing date of the legislative session. By parity of reasoning, it 
can be argued that the provision contained in section 77-1502, R. S. 
Supp., 1953, to the effect that the county board of equalization shall 
hold a session of “not more than forty days,” means secular or busi- 
ness days, and that Sundays and legal holidays should be excluded in 
computing the closing date of the session. 


However, although the Nebraska court has never considered a case 
in which this matter was directly in issue, the court, in Fromkin v. 
State, 158 Neb. 377, 27 SCJ No. 9, 377, employed certain language which 
merits very careful scrutiny. The issue before the court in the From- 
kin case was whether the county board of equalization had the power 
to adjourn its session from time to time, subject only to the require- 
ment that the board not be in actual session for an aggregate of more 
than forty, exclusive of adjournments. The court found that the board 
had no power of adjournment. In the Fromkin case, the total elapsed 
time between the third Monday in July and the date upon which the 
board concluded its session, including the time of adjournment, was 
clearly more than forty days, regardless of whether Sundays and holi- 
days were included. Consequently, the matter of defining the term 
“days” was not an issue. However, in describing the statutory session 
of the county board of equalization, the opinion contains language 
which we feel implies a presumption on the part of the court that all 
calendar days, including Sundays and holidays, must be counted in 
computing the date of expiration of the maximum forty days of session. 


The court in referring to its previous decisions and subsequent 
changes in the statutes, said, at page 383 of the opinion: 


“So, as the act now stands the provision has been repealed 
which authorized adjournment from time to time. This provision 
as above pointed out was the foundation reason for our decisions 
that the 20-day period then in force was not a continuous-time ses- 
sion.” 


Again, at page 384, the court states: 
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“ = * The period of days defines the minimum and maximum 
term in days of a session, The statute contemplates one session 
to begin and end as provided in the act. Once started the time 
continues to run.” (Emphasis supplied.) 


Furthermore, the court said, at page 384: 


“It is recognized that under the provisions of section 77-1514, 
R. R. S., 1943, the county assessor is required to prepare an ab- 
stract of the assessment rolls of his county ‘not later than June 
25 of each year’ and that under certain circumstances a period of 
40 days cannot elapse between the ‘third Monday of May’ * * * * * 
‘and June 25.” (Emphasis supplied.) 


Unless we elect to charge the court with carelessness of expression, it 
must be assumed from the language last above quoted that under some 
calendar-year circumstances the forty days can elapse between the 
third Monday in May and June 25th. However, it will be observed, if 
Sundays and holidays, or even Sundays alone, were excluded from the 
computation of time, under no calendar circumstances could the forty 
days elapse prior to June 25th. Assume, for example, a year in which 
the first day of May fell upon a Monday; this would present the calen- 
dar circumstance under which the period of forty days from the third 
Monday in May would extend the least possible number of days into 
the month of June. Yet, even under the most favorable calendar cir- 
cumstance, if the six intervening Sundays were excluded, the fortieth 
day after the third Monday in May would not be reached until June 
29th; and if the Decoration Day legal holiday, which in such event 
would fall on a Tuesday, were also excluded, of course, the fortieth 
day would not be reached until June 30th. 


In view of the natural implications to be drawn from the language 
of the court in the Fromkin case, notwithstanding the fact the matter 
was not directly in issue, we feel it would be extremely imprudent 
to assume that the Nebraska court would exclude either Sundays or 
holidays in computing the maximum time for the statutory session of 
the county board of equalization, as provided by section 77-1502, were 
such question presented to the court. 


Therefore, it is our opinion that the regular session of the county 
board of equalization, as contemplated by section 77-1502, must be 
terminated at a time not more than four consecutive calendar days, 
commencing with the third Monday in May, including Sundays, holi- 
days and any other days during which the board may not actually be 
engaged in the conduct of its business, 


June 18, 1954 
ELECTIONS 
“Short Term” for United States Senator 


REQUESTED BY: Frank Marsh, Secretary of State, Capitol Building, 
Lincoln, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Deputy Attorney General. 


QUESTION: Will Nebraska have a “short term” for United 
States Senator between the date of the general elec- 
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tion in November 1954 and January 3, 1955, and if 
so will the individual who is elected be permitted 
to be sworn in or serve? 


CONCLUSION: Pursuant to Article XVII of the amendments to the 
Constitution of the United States, the Legislature 
of the State of Nebraska has adopted a statute, the 
language of which authorizes the election of a 
United States Senator at the general election in 
November 1954 to fill the vacancy caused by the 
death of the holder of that office prior to the ex- 
piration of his term at noon on January 3, 1955. 
Whether or not the individual thus elected will be 
sworn in or permitted to serve cannot be answered 
by this office since the Constitution of the United 
States provides that the Senate “shall be the Judge 
of the Elections, Returns and Qualifications of its 
own Members.” 


The facts required to establish the necessary background for your 
question start with the election of the late Senator Kenneth S. Wherry 
in November 1948 to a full six-year term in the United States Senate, 
a term which will expire at noon on January 3, 1955. His death in office 
in 1952 led to the appointment of the Hon. Fred A. Seaton, to serve 
until the vacancy could be filled by election. The late Senator Dwight 
Griswold was elected in November of 1952 to complete the term of 
Senator Wherry. Upon the death of Senator Griswold early this year, 
Senator Bowring was appointed to fill the vacancy, The question arises 
first whether Senator Bowring would complete the unexpired term of 
Senator Wherry, or whether someone should be elected in November of 
this year to serve from the time of that election until January 3, 1955 
when a new term will commence. 


That a “short term” will exist between the election in November 
and noon of January 3, 1955 is established by prior opinions of this 
office dated April 21, 1934 and July 2, 1934. (pp. 125 and 1943, Report of 
the Attorney General, 1933-34). Those opinions involved a substantially 
similar situation, and there have been no material changes in the law 
since those opinions were issued. Briefly summarizing, those opinions 
point out that the Constitution of the United States requires the election 
of individuals to fill Senate vacancies, but authorizes temporary ap- 
pointments until elections can be held, in the following language: 


“When vacancies happen in the representation of any State in 
the Senate, the executive authority of such State shall issue writs 
of election to fill such vacancies; Provided, that the legislature of 
any State may empower the executive thereof to make temporary 
appointments until the people fill the vacancies by election as the 
legislature may direct.” (Part of Article XVII, Amendments to the 
Constitution of the United States). 


Pursuant to the authority outlined in the above quotation, our 
Legislature has specified as follows: 


“When, for any cause whatsoever, a vacancy occurs in the 
representation of the State of Nebraska, in the Senate of the United 
States, the same shall be filled forthwith by the Governor, who shall 
have power to appoint to fill such vacancy some suitable person 
possessing the qualifications necessary for senator. The person so 
appointed shall hold office until the next regular general election 
of state officers when such vacancy shall be filled by the election of 


—418— 


a senator, who shall hold office for the unexpired term.” (Subdiv. 
(4), Sec. 32-1042, R. S, Supp., 1953) 


We feel that the last sentence of the preceding quotation makes it 
clear that Nebraska must at the forthcoming general election decide 
upon an individual who is to complete the unexpired term of the late 
Senator Wherry. 


Your letter points out that the individual who submitted the in- 
quiry to your office states that “there is some doubt in some people’s 
mind in Washington, D. C. whether or not the United States Senate 
Short Term which we have in Nebraska is legal”, and that a question 
has been raised that, “perhaps the individual who is elected would not 
be permitted to be sworn in or serve, even should Congress be in 
session.” The point as to whether the short term is “legal” has already 
been discussed. The United States Constitution authorizes and directs 
that elections be held to fill such vacancies, and the Nebraska Legisla- 
ture has used its authority to provide for such elections. 


As to the second part of the inquiry, whether the individual elected 
in November will be seated and permitted to serve, the United States 
Constitution in Section 5 provides that the Senate “shall be the Judge of 
the Elections, Returns and Qualifications of its own Members.” In view 
of that language, it is not for this office to say whether the individual 
elected will be permitted to serve. 


We can say that existing federal laws indicate that the individual 
so elected will be entitled to receive the compensation of a United States 
Senator, since Title II, U. S. C. A., Section 36 provides: 


“Salaries of Senators appointed to fill vacancies in the Senate 
shall commence on the day of their appointment and continue until 
their successors are elected and qualified: Provided, That when 
Senators have been elected during a sine die adjournment of the 
Senate to succeed appointees, the salaries of Senators so elected 
shall commence on the day following their election. 


“Salaries of Senators elected during a session to succeed ap- 
pointees shall commence on the day they qualify: Provided, That 
when Senators have been elected during a session to succeed ap- 
pointees, but have not qualified, the salaries of Senators so elected 
shall commence on the day following the sine die adjournment of 
the Senate. 


“When no appointments have been made the salaries of Sen- 
ators elected to fill such vacancies shall commence on the day 
following their election.” 


June 24, 1954 
SCHOOLS 


Authority to Set Aside Surplus General Funds for Bond Retirement 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State Capitol Building, Lincoln, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
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QUESTION: Does a Class VI District have authority to set aside 
in their next year’s budget for bond retirement the 
surplus funds that they now have in their general 
fund? 


CONCLUSION: No. 


Section 79-431 of the Revised Statutes of Nebraska, 1943, Reissue 
of 1950, provides: 


“The school board or board of education of each school district 
within the State of Nebraska shall, prior to the annual school dis- 
trict meeting in each year, as provided by law, prepare an estimate 
showing the amount of money required for the maintenance of 
schools during the coming school year, which shall be an amount 
sufficient to maintain a school in the manner provided by law. The 
amount of money so required shall be levied as a tax upon all of 
the taxable property of the school district, Every school district 
shall maintain not less than eight months of school each year; 
Provided, that the provisicns of sections 79-431 to 79-438 shall not 
apply to Class V districts.” 


Section 10-711 of the Revised Statutes of Nebraska for 1943, pro- 
vides in part: 


“It shall be the duty of the county board in each county to 
levy annually upon all the taxable property in each school district 
in such county, a tax sufficient to pay the interest accruing upon 
any bonds issued by such school district, and to provide a sinking 
fund for the final redemption of the same; such levy to be made 
with the annual levy of the county, and the taxes collected with 
other taxes, and when collected shall be and remain in the hands 
of the county treasurer as a specific fund for the payment of the 
interest upon such bonds, and for the final payment of the same 
at maturity. * * * *.” 


Section 77-2338, Revised Statutes of Nebraska, Reissue of 1950, 
provides in part: 


“The school board of any school district in this state is author- 
ized to direct the legal custodian of any of its sinking funds to in- 
vest such sinking funds in the warrants of such school district in 
like manner as hereinbefore provided for. * * * *.” 


An interpretation of these three statutes would seem to indicate 
that it was the intention of the legislature for the respective school 
districts to prepare an estimate showing the amount of money required 
for the maintenance of their schools and their district for the ensuing 
year and to include in said estimate a sufficient amount to provide a 
sinking fund for the final redemption of the bonds of said district, and 
it is the duty of the school board to order the County Treasurer to pay 
the school bonds out of the sinking fund so provided. The County 
Treasurer is not required to do so without such specific directions. The 
Nebraska Supreme Court dwelt on this problem in a related case, School 
eee No: 22 v. Harlan County, 127 Neb. 4, 254 N. W. 701, wherein the 

‘ourt said: 


“(1) The plain meaning of these statutes we have referred to 
does away with the necessity of citing or considering any cases, The 
school district neglected and failed to manifest diligence in its 
business. Had it done so, it would have known the levies were 
producing more money than needed to discharge the bonds as they 
became due; and it would, under its statutory authority, have exer- 
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cised its duty to direct the county treasurer from time to time to 
use the sinking fund to discharge the bonds and stop the interest 
thereon. No legal duty rested upon the treasurer to call the bonds 
and pay them without direction from plaintiff. We are of opinion 
the trial court’s judgment on the first cause of action was correct.” 


The school district in question has apparently accumulated a large 
surplus which is contrary to the intention of the statute, as was pointed 
out in an opinion of this office under date of April 28, 1954, to Jack 
H. Myers, Kimball County Attorney, Kimball, Nebraska, wherein we 
said in part: 


“= * ® This particular question was answered by our Supreme 
Court in the case of Union Pacific Railroad Company v. Troupe, 99 
Neb. 73, 155 N. W. 230. The court said that the question to be decided 
was that after a school district has determined the amount necessary 
to meet the operating expenses for the ensuing year, must it take into 
account the money on hand, so that the levy shall be no more than is 
sufficient to raise the difference between the amount on hand and 
the amount fixed and determined as the sum necessary to meet the 
expenses for the ensuing year. Our court held: 


« « * * * Tt has never been the policy of the law to create a 
fund by taxation to lay by for future use, except only in the case 
of building funds, sinking funds to meet outstanding bonds, etc., 
and in these cases express authority is given by statute. * * * There 
is no suggestion that money may be accumulated for future use. 
But the provisions for the annual estimate, the annual meet- 
ing, and the annual levy of a tax indicate a contrary intention on 
the part of the legislature * * *. 


“‘No complaint is made of the estimate, and there is no 
attempt to deprive the district of money sufficient to meet its 
expenses. But no reason is advanced for levying a tax to defray 
expenses when there is money in the treasury available for that 
purpose. The district court was right in holding that the amount 
in excess of that required to raise the difference between the 
amount on hand and the amount needed was levied for an illegal 
and unauthorized purpose.’ 


“In Peterson v. Hancock, 155 Neb. 801, 54 N. W. 2d 85, the court 
quoted with approval the first syllabus by the court in the Troupe 
case, supra, which reads: 


“When a school district has money in its treasury available 
for the support of the school during the ensuing school year, it is 
bound to take that fact into account in fixing the tax levy, and the 
levy should be made for no more than will approximately raise 
the difference between the amount on hand and the amount deter- 
mined as necessary to meet the expenses of the district for the 
ensuing school year.’ ” 


The problem then arises that, even though the district in question 
has accumulated a surplus in the general fund, what would be the 
best legal procedure to adopt to alleviate this situation and still be pre- 
pared to take up the callable bonds in May of 1955. 


It is our opinion that the district in question should, in preparing 
its annual estimate, take into account so much of the amount in their 
general fund as is necessary for the general support of the schools for 
the ensuing year and then in their annual estimate make a sufficient 
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estimate therein for their sinking fund to retire the callable bonds in 
May of 1955. 


In this connection we are quoting to you a portion of section 
77-1104 of the Revised Statutes of Nebraska, 1943, 1953 Cumulative 
Supplement: 


“Until two years after June 13, 1953, it shall be unlawful for 
the State Board of Equalization and Assessment, any county 
board, any state or county officer, any township board or any 
township officer, any city council, any city or any officer thereof, 
or any other taxing district or any officer thereof that is author- 
ized, or whose duties may be under the laws of the State of Ne- 
braska, to fix or make any levy upon the assessed value of all 
the taxable property within the State of Nebraska, or within a 
political subdivision or taxing district, except intangible property 
and except as otherwise prescribed in this section and section 
77-1105, that will increase the revenue produced by such levy in 
excess of five per cent of the revenue from such a tax levy by the 
State of Nebraska, any political subdivision, or taxing district, 
except as otherwise prescribed in this section and section 77-1105, 
for the preceding year, except (1) to provide for the payment of 
any bonded debt and interest thereon * * * * * *.” 

We are limiting this opinion to the particular facts presented to 
us in your request for an opinion. 


June 25, 1954 
INTOXICATING LIQUORS 
Issuance of More Than One License to Same Person 
REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Is it legal to issue more than one beer license to 
the same person? 


CONCLUSION: Yes. 


We have been asked to review our former opinion on this question 
dated April 19, 1947, Report of Attorney General 1947-48. We are in- 
formed that, at a hearing on a pending application before the Com- 
mission, the correctness of the conclusion reached in that opinion was 
questioned. The sections of the law involved appear in the prior 
opinion and need not be restated here. 


The facts show that since the adoption of the Liquor Control Act 
in 1935, the Nebraska Liquor Control Commission has interpreted 
subsection (5) of Section 53-142, R. S, 1943, as informative only and 
as not prohibiting the issuance of more than one beer license to the 
same person, when considered with all the provisions of the Act and 
particularly with Section 53-125, R. S. 1943. Since that time the 
Legislature has met in regular session nine times and the sections in- 
volved have been re-enacted twice without any attempt being made 
by the Legislature to modify the interpretation given by the Com- 
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mission. The former opinion stated the law to be that, under such 
circumstances, such construction should be given “considerable weight.” 


Undoubtedly, that is a correct statement of law, but we now think 
that such construction is entitled to even more consideration than that 
suggested in the former opinion. We believe the rule to be that such 
non-interference by the Legislature over a period of years consti- 
tutes an implied acceptance and approval of the action of the ad- 
ministrative body, and amounts to Legislative sanction and adoption 
of the construction applied by such officials, See State ex rel. Village 
of Dakota City v. Bryan, 112 Neb. 692, 200 N. W. 870; Chicago & 
NW RR Co, vs. Bauman, 132 Neb. 67, 271 N, W. 256; Massachusetts 
aaa Life Insurance Company vs. George & Company, 148 Fed. 

, 42. 


A literal construction of Section 53-142 would mean that one per- 
son could hold only one beer license, but he could be the holder of 
several “hard liquor” licenses under other provisions of the law. This 
would result only in a state of confusion, since “hard liquor” licenses 
entitle the holder to sell beer in one form or another. In other words, 
a@ person could be issued only one beer license, but he could sell beer, 
at other locations, by virtue of several other types of licenses which 
could legally be issued to him. It is well established that if a literal 
enforcement or interpretation of a statute will result in absurdity, the 
Courts will assume that such consequences were not intended. Kearney 
vs. Hopeman, 102 Neb. 550, 167 N. W. 792. 


It should also be pointed out here that if a person were entitled to 
only one beer license, he could evade such a provision, under the Act 
itself, by first forming a corporation, If he then held less than twenty- 
five per cent of the stock and had the balance issued to some member 
of his family, the corporation would be entitled to a beer license, As 
a practical matter, he would then have two beer licenses, We do not 
believe we should indulge in any interpretation which will force an 
individual to resort to subterfuge to accomplish some purpose. 


In view of the foregoing, we affirm our former opinion on this 
question, 


June 25, 1954 
ELECTIONS 
Primary Ballot; Discretion of Secretary of State to File Nomination 
Papers; Procedure to Exclude Name from Printing on Ballot; 
“Names” Entitled to Printing on Ballot 


REQUESTED BY: Frank Marsh, Secretary of State, Capital Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: Is there any discretion on the part of the Secretary 


of State, or other proper nomination filing officer, 
to refuse to file an application or affidavit of nom- 
ination? 
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CONCLUSION: None, other than that he must require presenta- 
tion of a proper county treasurer’s receipt showing 
payment of filing fee. 


QUESTION: May a candidate have her name se on the 
ballot as “Mrs. John —————_’ 


CONCLUSION: If a proper objection is made, this is a question of 
fact. If no objection is made within ten days, she 
is entitled to have it printed on the ballot in that 


manner. 
QUESTION: May a candidate have his name printed. on the 
ballot as “Dr. J. W. ————______ 


CONCLUSION: With or without objection being made, the Secre- 
tary of State may refuse to certify this designation 
since it is not “in apparent conformity;” that is, 
it is not apparently a name. 


QUESTION: May a candidate have his name printed on the 
ballot as “John G,. ‘Jack’? ____mo_____”? As 
merely, “Jack ——~-__””? 


CONCLUSION: Same conclusion as the “Dr. J, W. —— 
instance, as to the former. As to the latter, the con- 
clusion is the same as the “Mrs, John ——______.” 
instance. 


The opinion to which you refer, Report of the Attorney General, 
1939-1942, page 157, discussed the sole question as to whether a certain 
individual was entitled to have his name printed on a ballot as “Aug- 
ust (Gus) —_______..” That opinion did not go into the pro- 
cedural steps leading up to, or discuss in what manner, the alleged 
name could be excluded finally from being printed on the ballot. You 
state, that in reliance upon this opinion, the policy has been not to 
accept filings in the office of the Secretary of State “involving the 
placing on the ballot of nicknames or titles such as Mrs., Dr., Profes- 
sor, Colonel, ‘Jack,’ Snooks” - -. Since the act of filing a nomination 
application or affidavit is the first in time in the procedural chain, we 
shall first turn our attention to the question as to whether the Secre- 
sary of State has authority to refuse to file any such application or 
affidavit. 


That the filing is merely that of an application or affidavit is clear 
from the language to that effect contained in 32-514 and 32-535, R. S. 
Supp. 1953. 32-512, R. R. S. 1943, specifies where such nomination papers 
shall be filed. 32-513, R. S. Supp. 1953, provides that no such nomi- 
tion papers shall be filed unless a proper county treasurer’s receipt, 
showing payment of the prescribed filing fee, is presented to the proper 
filing officer. This iatter section is the only statutory declaration indi- 
cating a possible power on the part of the proper filing officer to refuse 
to file an application or affidavit. The duty to file these nominating 
papers, as it is set up under the law of this state, is one of purely 
ministerial character, once the proper receipt from the county treasurer 
is presented. The Secretary of State, the county clerk, or the city 
clerk, as the case may be, is vested with no discretion to refuse to file 
the nominating papers. We call your attention to the language of 
Larson v. Marsh, 144 Neb. 644, 14 N. W. 2d 189, as follows: 


“A ministerial act has been defined as one performed in re- 
sponse to a duty which has been positively imposed by law and 


—424— 


its performance required at a time and in a manner or upon con- 
ditions which are specifically designated, the duty to perform 
under the conditions specified not being dependent upon the 
officer’s judgment or discretion. * * * The fact ‘that a necessity 
may exist for the ascertainment, from personal knowledge or 
from information derived from other sources, of those facts or con- 
ditions, upon the existence or fulfillment of which, the perform- 
ance of the act becomes a clear and specific duty, does not operate 
to convert the act into one judicial in its nature.’” 


The method for taking issue with a filing which is thought to be 
objectionable is outlined in 32-517, R. R. S. 1943. The first sentence of 
this statute reads: 


“All certificates of nomination or nomination statements, which 
are in apparent conformity with the provisions of sections 32-512 
to 32-516, shall be deemed to be valid, unless objections thereto 
shall be duly made in writing within ten days after the filing of 
the same.” 


In the event such objection is made, the proper filing officer in the par- 
ticular case, passes upon the objection in the first instance. Such 
ruling is reviewable as therein provided. 


32-518, R. R. S. 1943, then provides that the Secretary of State 
shall transmit, at least twenty-five days preceding the primary elec- 
tion, to the county clerk or the election commissioner a certified list 
containing “the name and post-office address of each person for whom 
nomination papers have been filed in his office, and entitled to be 
voted for at such primary, * * *.” 


You ask whether certain examples of designations in attempted 
filings in your office constitute “names.” We are in agreement with 
the principle previously stated by this office, Report of the Attorney 
General, supra, that “No doubt a candidate is entitled to have the 
name printed upon the ballot by which he is generally known in the 
community, even though such name may not be his given or Chris- 
tian name.” In some instances, this becomes a question of fact to be 
decided where a proper objection has been raised. In other instances, 
we believe that a part of the alleged “name” is too clearly a “title” 
to be a question of fact, and becomes a question of law. In those 
instances where it is a question of fact as to whether the designation 
is a “name” entitled to be printed upon the ballot, the very fact that it 
has become a question of fact indicates that the designation is “in 
apparent conformity;” that is, it is apparently a name. Where this 
is the case, the nomination papers shall be deemed valid unless ob- 
jected to within ten days, and, if no objection is made, there is no 
ground for the Secretary of State to refuse to certify the name as given. 
In the instance where the designation is a title, as a matter of law, the 
Secretary of State may refuse to certify the designation on the ground 
that it is not “in apparent conformity.” 


With the foregoing principles in mind, we turn then to the ex- 
amples cited. 


1. May a candidate have her name printed on the ballot as “Mrs. 
John _____+____””? It has been held that this type presents a 
question of fact, and, while Mrs. is generally considered a title, it was 
decided that, under the facts there existing, “Mrs, I. L. Huff” was the 
individual’s name and was entitled to be printed on the ballot. Huff 
v. State Election Board, 168 Okla. 277, 32 Pac. 2d 920, 93 A. L. R. 906. 
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The facts showed that Mrs. I. L. Huff, adopted the use of that name 
subsequent to her marriage to I. L. Huff, that she had used and been 
known in that manner in the community for twenty years, that she 
had held three public offices under that name and had been paid, in 
these offices, by state warrants made payable to “Mrs. I. L. Huff.” 
Justice McNeill, in a concurring opinion writes: 


“From facts and circumstances revealed by the record, it 
appears that the respondent has adopted the title ‘Mrs.’ as a specific 
part of the name by which she is commonly known or called, 
and which she declares and asserts in good faith has been the 
fact for many years. Under these circumstances, I am of the 
opinion that she has accepted the title ‘Mrs.’ as a part of her real 
name, and that her real designation by name is ‘Mrs. I. L. Huff.’” 


We agree with the conclusion reached in that case, as to the use of 
Mrs. It seems to us that there is exceptional merit to the allowance 
of its use as a name under the proper facts. By marriage, the law de- 
clares, a woman’s surname becomes that of the husband, It is ex- 
tremely common for a married woman to be unknown in the com- 
munity other than by the title Mrs. and the husband’s name. This is 
probably especially true in the cases where women are engaged in 
business or public office. To declare that such a person could not 
run for elective office under her full adopted name, could lead to con- 
fusion of the voters for the reason that they would not recognize the 
candidate by her uncommonly used given name, Therefore, it is our 
opinion that “Mrs, _______ _” _is “in apparent conformity,” as 
a name, and will be valid unless objection is properly made as pro- 
vided by statute. If objection is made, the preceding thoughts are 
applicable. 


2. May a candidate have his name printed on the ballot as “Dr. 
J. W. ——_____.-_-.”?_ “Dr.” is an example of what we feel is too 
clearly a title to become a question of fact as to whether it is a part 
of a name. A title may be a part of the full description by which a 
person is known in the community, and yet never becomes a part of 
the name. The element of confusion to the voter, that may be present 
in the case of “Mrs.”, is not a factor where the title is Dr. The omission 
of “Dr.” leaves the basic parts of a name. The omission of “Mrs.” 
leaves “John _____________,” an entirely different person. A woman 
doctor would not use the title “Dr.” followed by her husband’s given 
and surname, because then the representation would be that it was 
another person. Our conclusion in this regard may be said also to 
apply to such titles as Colonel, Professor, or similar others. It is our 
opinion that the above designations are not “in apparent conformity,” 
as names, and the Secretary of State may refuse to certify them, even 
though objection is not made. 


3. May a candidate have his name printed on the ballot as “John 
G. Jack’ _____________”’? This type of filing is an obvious attempt 
to add to the person’s name an additional identification, not a part of 
the name. We expressed the decision in the prior opinion of this office, 
Report of the Attorney General, supra, that such identification as this 
was not entitled to be printed on the ballot. Once again, there may 
be a question of fact arise where the candidate expresses the desire 
to be listed upon the ballot as “Jack ___________.” The determin- 
ative factor, again, is whether that is the name by which he calls him- 
self, and is generally known in the community. “John G, ‘Jack’ 
—_________”’ is not “in apparent conformity,” as a name, and the 
Secretary of State may refuse to certify it, even though no objection 
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is made, “Jack ____——”’'-raises a question of fact, and the 
Secretary of State may not refuse to certify it, in the absence of prop- 
erly made objection, 


June 26, 1954 
MOTOR VEHICLES 
Spot Lamps 


REQUESTED BY: Cecil S. Brubaker, Nuckolls County Attorney, Nel- 
son, Nebraska. 


OPINION By: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: Does an automobile equipped with more than one 


spot lamp, one of which is rendered incapable of 
immediate operation, violate the prohibitions con- 
tained in Section 39-779, R. S. 1952? 


CONCLUSION: Yes, 
Section 39-779, R. S. 1952 provides in part: 


“(a) Any motor vehicle may be equipped with not to exceed 
one spot lamp, and every lighted spot lamp shall be so aimed and 
used upon approaching another vehicle that no part of the beam 
will be directed to the left of the center of the highway nor more 
than one hundred feet ahead of the vehicle. * * * *” (Emphasis 
supplied) 


Section 39-778, R. S. 1952 provides in part: 


“(a) Every motor vehicle upon a highway within this state 
during the period from a half hour after sunset to a half hour 
before sunrise, and at any other time when there is not sufficient 
light to render clearly discernible persons or vehicles upon the 
highway at a distance of five hundred feet ahead, shall be equipped 
with lighted front and rear lamps as in this section respectively 
required for different classes of vehicles. * * *” (Emphasis sup- 
plied) 


In construing these two statutes together it will be noted that Sec- 
tion 39-779 is merely permissive in that the Legislature said that it 
“may be equipped” and Section 39-778 R. S. 1952 provides that the 
front and rear lamps “shall be equipped.” 


Apparently the Legislature was merely providing for optional 
equipment when it was talking about spot lamps. 


We now come to the definition of the word “equipment” or “equip- 
ped.” Webster defines equipment as follows: 


“(1) Act of equipping; state or manner of being equipped. 
(2) Articles comprised in an outfit, as furnishings or apparatus; 
equipage * * * # * #,” 


Your letter states that certain owners of automobiles have been 
mounting more than one spot lamp on their cars “but are disabling one 
of the lamps by the removal of the bulb, disconnection of wires, etc. so 
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as to render all but one of the lamps incapable of immediate operation 
and are then claiming that they do not violate the law because such 
an inoperative lamp is but a ‘dummy’ or ornament.” 


Apparently one of the two spot lamps is merely rendered tempo- 
rarily out of order, but by a simple mechanical adjustment can be 
placed in operation. 


Old Colony Insurance Company v. Kolmer, 136 N. E. 51. This was 
an attempt to recover upon a theft policy and the equipment involved 
was a rectifier. The rectifier was not at all times attached to the elec- 
tric automobile but was mostly kept in a garage for the use of charging 
batteries when the electric car was not in use and the court in holding 
that the rectifier came within the terms of “equipment” in the insur- 
ance policy said in part: 


“After an extended search, we have not been able to find that 
the meaning of the term ‘equipment’ when used in connection with 
an automobile, has ever been defined by any court, or that any 
rule has been established by which it may be determined when an 
appliance, used in connection therewith, falls within the meaning 
of such term. Under these circumstances we very naturally turn 
to the definitions found in the dictionaries, in determining the 
commonly accepted meaning of such term, as a basis for its applica- 
tion in the instant case. Webster’s International Dictionary defines 
the verb ‘equip’ to mean ‘to furnish for service, or against a need 
or exigency; to fit out; to supply with whatever is necessary to 
efficient action in any way,” and the noun ‘equipment’ to mean 
‘whatever is used in equipping; * * * the collective designation for 
the articles comprising an outfit.’ In the Century Dictionary the 
verb ‘equip’ is defined as meaning ‘to fit out; furnish with means 
for the prosecution of a purpose; provide with whatever is needed 
for efficient action or service; ‘the noun ‘equipage’ as meaning ‘an 
outfit; provision of means or materials for carrying out a purpose; 
furniture for efficient service or action; an equipment,’ and the 
noun ‘equipment’ as meaning ‘anything that is used in or pro- 
vided for equipping, as furniture, etc.’” 


“x ® © A few illustrations may prove helpful; Most owners of 
automobiles carry an emergency jack, when on the road, for use 
in the event of deflated casings. This is certainly a part of the 
equipment of the automobile. Some owners also have other jacks, 
which they keep in their garages, with which to raise and support 
their automobiles from the floor, when left standing for a con- 
siderable time. Can it be said with reason that the former is an 
equipment, while the latter are not, merely because one is carried 
with the automobile, while the others remain in the garage? Former- 
ly all automobile owners and even now most of them, carry small 
hand pumps for the purpose of inflating their casings when on the 
road. These are evidently a part of the equipment of such auto- 
mobiles. Some may have larger and more efficient pumps for such 
purpose, which are not carried in or on their automobiles because 
of their size. But can it be successfully urged that, because of the 
difference stated, the latter are not a part of the equipment of such 
automobiles? We are clearly of the opinion that it cannot be done, 
as to do so would give too much importance to a comparatively 
immaterial fact. Other illustrations might be drawn from the use 
of appliances for cleaning and lubricating, but more are unneces- 
sary.” 


Likewise in the problem under consideration most motor vehicle 
drivers still carry jacks in their cars, and a jack that does not work, 
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but by some mechanical maneuvering can be made to work is still within 
the category of “equipment.” 


Ervin v. Auto Finance Co. 40 S. W, 2d 871. This was an action in 
replevin for the replevin of an automobile and the question arose as to 
what should be considered as equipment upon the replevined auto and 
the Texas court in that case said: 


“In the case of Shapiro v. Security Ins. Co., 256 Mass. 358, 152 
N. E. 370, the court held that the trial court correctly defined ‘equip- 
ment’ as it relates to automobiles as meaning ‘such additions as 
are made to the complete car, intended for the safety or conveni- 
ence of the owner.” 


« * % Clearly, the mortgage would cover any and all equip- 
ment that went with or belonged to the automobile in question. 
* * * No effort was made to definitely describe the term ‘all equip- 
ment’ as used in the mortgage. It was evidently intended by said 
expression to embrace all equipment on said car.” 


From the above it was held that the equipment was such additions 
intended for the “safety or convenience” of the owners and we might 
add that in the problem before us that the second spot lamp was merely 
for the convenience or edification of the owner and is illegal. The court 
further said that it was intended to embrace ‘all equipment of said car.’ 


This case was later modified, Rogers v. Erwin 60 S. W. 2d 192 but 
not on the language above used defining “equipment.” 


See also People v. Straff 26 P. 2d 315, 134 C. A. 670. See also United 
States v. Illinois Central Railroad 156 Feb, 182. 


We also refer to an opinion of this office dated February 16, 1951, 
Report of the Attorney General 1951-52, p. 60, wherein in this office 
held that a shotgun with shells in the chamber was a loaded shotgun 
even though it took a mechanical operation of the gun to put the shell 
into the chamber for efficient operation, and, likewise, here a mere 
mechanical manipulation upon the spot lamp can ready it for efficient 
operation. 


In considering all of these matters in relation to the problem pre- 
sented we feel that the Legislature intended to have “not to exceed one 
spot lamp” on any motor vehicle if it had intended otherwise, it would 
have said “not to exceed more than one spotlamp in operation.” The 
second spotlamp looks like a spotlamp, it can be made to work like a 
spotlamp, so it must be a spotlamp, and consequently illegal. 


June 30, 1954 
TAXATION 
Intangible Property Not Returned 


REQUESTED BY: George W. Peterson, State Tax Commissioner, State 
Capitol Building, Lincoln 9, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: Pursuant to the penalty provisions of section 77-716, 


R. R. S. 1943, should the entire actual value of 
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omitted intangible property be assessed at the rate 
of tax applicable to tangible property, or should 
but fifty per cent of the actual value of omitted 
intangible property be assessed at the rate of tax 
applicable to tangible property? 


CONCLUSION: Only fifty per cent of the actual value of omitted 
intangible property should be assessed at the rate 
applicable to tangible property. 


Section 77-716, R. R. S. 1943, insofar as pertinent to the question 
under consideration, reads as follows: 


“* & 8 & The intangible property not returned or omitted shall 
thereupon be taxed at the rate of tangible property. In like manner 
any intangible property omitted from the taxpayer’s separate in- 
tangible return shall be assessed at the rate for tangible property 
in his taxing district.” 


Although the language of the statute above quoted is not the most 
apt and is not entirely free from ambiguity, it is our opinion that the 
intent of the legislature was to provide for the assessment and levy of 
taxes upon omitted intangible property in the same manner and at the 
same mill levy rate as is applicable to tangible property in the taxing 
district of the taxpayer, as a penalty for the failure or neglect to return 
such intangible property for taxation. 


Insomuch as tangible property is now assessed at only fifty per 
cent of actual value, by virtue of the 1953 amendment of section 77-201, 
R. R. S. 1943, it is our belief that the penalty contemplated by section 
77-716 consists of the assessment of omitted intangible property at fifty 
per cent of actual value and the imposition thereupon of the current mill 
levy rate applicable to tangible property in the taxing district of the 
taxpayer. 


It will be noted that at the time of enactment of section 77-716, all 
property was assessed at actual value; and, accordingly, it is under- 
standable that the legislature might not have been mindful of possible 
ambiguity which might result in the event property were to be assessed 
at some fraction of actual value, such as is now the case, 


However, as indicated above, we believe the legislative intent is 
quite apparent. We are further influenced by the well established doc- 
trine that tax penalty laws are to be strictly construed in favor of the 
taxpayer, in the absence of a clear and unmistakable expression of legis- 
lative intent to the contrary, 


June 29, 1954 
MILITARY 
Erection of State Armory on Land Where Mineral Rights are Reserved 


REQUESTED BY: Brigadier General Guy N. Henninger, Adjutant 
General, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: May the Adjutant General accept, from a city, a 


deed to a tract of land to be used for the purpose 
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of constructing a National Guard Armory, where 
the deed contains a reservation of mineral rights? 


CONCLUSION: Yes, if such reservation will not interfere with the 
use of the property for armory purposes. 


The facts presented are that a certain city proposes to purchase a 
tract of real estate and convey the same to the State of Nebraska for 
the purpose of constructing a National Guard Armory thereon. The 
present owners of the property are willing to sell but insist upon a 
reservation of the mineral rights. 


Chapter 18, Article 10, Revised Statutes of Nebraska 1943, author- 
izes any city or village within the State to acquire, at a cost not to 
exceed ten thousand dollars, any lot, piece or parcel of land within 
the corporate limits of such city or village, for a state armory site and 
convey the same to the State of Nebraska or to the “Nebraska Armory 
Board.” If an agreement cannot be reached with the owner of such 
land, these statutes authorize acquisition of the same by condemnation 
proceedings. 


If the lands are acquired by condemnation proceedings the entire 
fee title is acquired including the mineral rights. If, however, a reser- 
vation of mineral rights will not interfere with the use of the property 
for the intended purpose, we know of no legal reason why such a deed 
may not be accepted. 


July 6, 1954 
MOTOR VEHICLES 
Requirement of State Operator’s License for Military Personnel 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and _ Irrigation, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C, C. Sheldon, Assistant Attorney General, 


QUESTION: Are members of the armed forces of the United 
States subject to the provisions of section 60-410, 
R. R. S., 1943, with respect to operation of pri- 
vately owned vehicles not engaged in the perform- 
ance of military functions? 


CONCLUSION: Yes, 


As a general proposition, members of the armed forces of the 
United States, and other persons engaged in the service of the Federal 
Government, are subject to the exercise of local police powers, such 
as state traffic regulations. State v. Burton, 41 R. I. 303, 103 A. 962; 
36 Am. Jur. 261, 269, Military, § 111, 122, 25 Am. Jur. 564, Highways, 
§ 271. Exceptions to the foregoing proposition have been declared in 
cases of military necessity and the operation of government vehicles 
engaged in postal service. See State v. Burton, supra; Johnson v. 
Maryland, 254 US 51, 65 L ed 126, 41 S Ct. 16. 
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For the purposes of this opinion, we shall confine our considera- 
tion to the operation of privately owned vehicles not engaged in the 
performance of military functions. 


State laws requiring a permit to operate motor vehicles, and im- 
posing certain minimum standards and qualifications for obtaining 
such a permit, constitute a valid exercise of the police power to regu- 
late the use of public highways in the interest of public safety and 
welfare. The extent of such police power is such as to permit a state 
to require the licensing of nonresidents and the charge of a reasonable 
fee for such license, in the absence of federal legislation to the con- 
trary. 5 Am. Jur. 591, 592, Automobiles, § 151-153. 


The question is thus presented, whether the effect of the Soldiers’ 
and Sailors’ Civil Relief Act of 1940, as amended, is to supersede the 
provisions of the Nebraska statute requiring nonresidents to obtain 
Nebraska licenses to operate motor vehicles. 


The state laws pertaining to licenses to operate motor vehicles 
appear in Chapter 60, Article 4, R. R. S., Nebraska, 1943. Section 60-410 
provides, in substance, that a nonresident, duly licensed under the 
laws of the state of his residence, may operate a motor vehicle in this 
state with immunity from the requirement of obtaining a Nebraska 
operator’s license. However, the statute further provides that “in no 
event shall such immunity extend beyond a period of thirty days 
continuous residence in the State of Nebraska.” It is evident that the 
legislature intended the term, “residence,” as used in the quoted por- 
tion of the section, to mean mere physical residence in the state, as 
opposed to legal residence in the strict sense of the term. The term 
cannot be interpreted to mean legal residence, as in such case the 
person involved would not be a “nonresident,” and the section would 
be meaningless, 


The Civil Relief Act (U. S. C. A., Tit. 50, App. § 574) reads in part 
as follows: 


“(1) For the purposes of taxation * * * by any State * * * 
such person (in military service) shall not * * * solely by reason 
of being absent therefrom in compliance with military or naval 
orders, or to have acquired a residence or domicile in, or to have 
become resident in or a resident of, any other State * * * while, 
and solely by reason of being, so absent. For the purpose of taxa- 
tion * * * personal property shall not be deemed to be located or 
present in or to have a situs for taxation in such State * * *, 


“(2) When used in this section * * * (b) the term ‘taxation’ 
shall include but not be limited to licenses, fees, or excises im- 
posed in respect to motor vehicles or the use thereof * * * *.” 


The only meaning and effect of the foregoing provisions of the 
Civil Relief Act is merely that the taxable domicile of servicemen 
shall not be changed by military assignments. Damerson v. Brodhead, 
US 97 L ed (Advance p. 606.) 


It is submitted that the “licenses, fees, or excises” to which refer- 
ence is made in the act, are licenses, fees or excises which pertain to 
and are imposed upon a specific vehicle or the use thereof, irrespec- 
tive of who may be the operator of such vehicle; whereas, the require- 
ment of Nebraska law for a nonresident to obtain a license to operate 
a motor vehicle pertains to and is imposed with respect to the indi- 
vidual’s operation of any and all motor vehicles without relation to 
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any specific motor vehicle. The license fee clearly is not a fee or tax 
imposed upon a motor vehicle or the use of a specific vehicle. 


It is our opinion that members of the armed forces of the United 
States, who have continuously resided in the state for more than 
thirty days, are subject to the requirement of obtaining a Nebraska 
operator’s license, and paying the statutory fee therefor, in order to 
operate a privately owned motor vehicle for purposes other than the 
performance of military functions. 


July 8, 1954 
WARRANTS, COUNTY 


Delivery or Payment Prior to Expiration of Ten Day Anvpeal Period 
After Allowance of Claim 


REQUESTED BY: Robert C, Bosley, County Attorney, Hayes Center, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: Where a construction contract with the county 


calls for periodic payments during progress of the 
construction, may the county clerk deliver or the 
county treasurer pay or register warrants for such 
periodic payments prior to the expiration of ten 
days allowed by law for appeal from the allowance 
of those claims? 


CONCLUSION: No. 


With regard to the question as to when the county clerk may de- 
liver a warrant drawn on a claim allowed by the county board, we 
perceive no reason why a different rule should be applied where pay- 
ments are contracted to be made periodically during the progress of 
construction, than the one stated in Means v. Webster, 23 Neb. 432, 
36 N. W. 809, where the payment sought had been for work completed 
under contract. In that case, an action for damages was instituted on 
the county treasurer’s bond for failure to register a warrant in the 
order of its presentation. That warrant was delivered to the plaintiff 
on the same day that the claim had been allowed by the county 
board. Plaintiff tendered the warrant to the treasurer for registration 
prior to the expiration of ten days. Section 33 of chapter 18 of the 
Compiled Statutes of 1885 provided that upon the allowance of any 
claim or account against the county the county board should direct 
the county clerk to draw a warrant upon the county treasurer, but 
that the warrant should not be delivered to the party until the time 
for appeal had expired. Section 38 of that same chapter provided that 
any taxpayer might appeal from the allowance of the claim within a 
period of ten days- The court stated: 


“It is the opinion of all the members of the court that an appeal 
might have been taken from the action of the commissioners of 
that day, and therefore plaintiff was not entitled to possession of 
the warrants until the expiration of ten days thereafter, * * *.” 
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Sections 33 and 38, Chapter 18, of the 1885 Statutes, above referred 
to, are now to be found as sections 23-131 and 23-136, R. S, 1943, with 
certain changes not material to the present question. The only differ- 
ence between the facts of the Means case and those upon which the 
present inquiry is based is that here payments are to be made periodic- 
ally as construction progresses, In both cases the claim arises ex con- 
tractu. In both cases the services for which the payment is to be made 
have been rendered the county, which they must have been before 
the county board could audit the claim, Wilson v. State, 53 Neb. 113, 
73 N. W. 456. We are of the opinion that on the facts of the present 
inquiry, just as in the Means case, it must be said that an appeal may 
be taken from the allowance of a claim for a periodic payment for work 
performed on a contract with the county. Otherwise, the periodic pay- 
ments would eventually constitute practically the whole of the con- 
sideration, and there would never have been opportunity for appeal 
from the allowance of the claim—thus defeating the purpose of the 
statute. The result is that a warrant drawn by virtue of the allowance 
of a claim for a periodic payment under the terms of a contract should 
not be delivered for ten days. It follows that, even if improperly deliv- 
ered, the warrant should not be paid or registered for that period. 


July 8, 1954 
SCHOOLS 
Depopulated District; Annexation to Adjoining Territory 


REQUESTED BY: Stanley L. Hawley, Assistant Superintendent of 
Public Instruction, Division of Administration, State 
Capitol, Lincoln 9, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: 1. Are the provisions of section 79-420, Revised 


Statutes 1943, 1953 Cumulative Supplement, man- 
datory, or does the county superintendent or the 
Superintendent of Public Instruction have discre- 
tionary powers? 


CONCLUSION: 1. The provisions of this section are mandatory 
upon both the county superintendent and Superin- 
tendent of Public Instruction. 


QUESTION: 2. Does the above section apply for the school 
term 1953-1954, since the effective date of this 
statute is September 14, 1953? 


CONCLUSION: 2, Yes, 


QUESTION: 3. Would this section of the statute apply to a 
school district with two or more children who could 
have taken examinations to enter public schools 
even though they were not five years of age at the 
time but did not do so on alleged consultation and 
alleged advice of a county superintendent? 


CONCLUSION: 3. Yes. 
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QUESTION: 4. Is section 79-420 constitutional under the Con- 
stitution of the State of Nebraska in that no notice 
is provided to a school district concerning the 
qualifications necessary to maintain their own 
school district. 


CONCLUSION: 4, Yes. 


1. Section 79-420, Revised Statutes of Nebraska 1943, 1953 Cum- 
ulative Supplement, provides in part: 


“When for a period of one school term a district (1) shall have 
less than three legal voters residing therein, (2) shall fail to main- 
tain a public elementary school within the district, in which are 
enrolled and in regular attendance for at least one hundred sixty 
days one or more pupils of school age residing in the district, or 
(3) does not contract for the tuition and transportation of pupils of 
such district with another district or districts and have pupils at- 
tending school regularly under such contract or contracts, it shall 
be the duty of the county superintendent of the county in which 
such district lies to dissolve such district and attach the territory of 
such district to one or more neighboring school districts. * * * * * * *, 
If the county superintendent fails to act as directed, then the 
Superintendent of Public Instruction shall be empowered and it 
shall be his duty to act.” (Emphasis supplied.) 


A mere reading of the above fully shows that the legislature meant 
it to be mandatory for both the county superintendent and the Super- 
intendent of Public Instruction to act when the school district in ques- 
tion has not complied with the provisions of this act, In this connec- 
tion we call your attention to the language of this section of the statute 
before it was amended by the 1953 Legislature wherein the same lan- 
guage was used: 


“* # * 2 it shall be the duty of the county superintendent of 
the county in which such depopulated district lies to dissolve such 
district.” (Emphasis supplied.) 


In State v. Summers, 118 Neb. 189, 223 N. W. 957, it was held: 


“Under the provisions of section 6261, Comp. St. 1922, if any 
school district shall for two consecutive years fail to maintain a 
public school as required by law to do, it shall be the duty of the 
county superintendent of the county in which such district lies to 
attach the territory of such district to one or more adjoining school 
districts.” (Emphasis supplied.) 


It will be noted that section 6261, Comp. St, 1922, is the predecessor 
of the present section 79-420, but the provisions relating to the duty of 
a county superintendent are identical. 


2. Even though the effective date of the amended statute was 
September 14, 1953, the above section obviously applies even though a 
school district would have had a school term commencing prior to said 
date. The statutes of Nebraska nowhere provide for a specific starting 
date of a school term. This is left entirely to the discretion of the re- 
spective school boards, and the only requirement is that they have at 
least one hundred sixty days of school and one or more pupils of school 
age residing in the district. The school boards are charged with notice 
of the law, and they were required to comply with the provisions of 
79-420 as it now exists, during the school term of 1953-1954. 


3. You inquire as to whether this section of the statute applies 
to a school district which had two or more children who could have 
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taken examinations to enter the public school but did not do so on 
alleged consultation and advice of the county superintendent. 


The fact that they relied upon a county superintendent for advice 
as to whether or not they should take the examination does not qualify 
the two students as students under this section of the statute. If they 
had desired to take the examination, they could have done so irrespec- 
tive of the advice of the county superintendent or any other person. It 
is their duty to comply with the laws of the state in order to qualify 
themselves as students, and if they did not see fit to do so, they did 
not become students and thus could not be considered as helping to 
comply with the requirements of this section as to the minimum number 
of students. 


4. You also ask if section 79-420 is constitutional. This section of 
the statute and its predecessors in some form or other have been on 
the statute books since 1897, and none of the statutes in their various 
forms have provided for notice to the school district of the intention 
of the county superintendent to dissolve such district. In State v. Sum- 
mers, supra, the Court said: 


“ % # & & & & & it (meaning the statute) directs the county 
superintendent, when any school district has failed to maintain a 
public school for two consecutive years as required by law, to 
attach the territory of such district to one or more adjoining dis- 
trict, without requiring a petition therefor. To hold that children 
residing in a school district without educational facilities would be 
required to wait until a majority of the electors in the adjoining 
districts agreed to permit them to attend their school would in 
many cases result in a denial of the free education guaranteed them 
by law. * * * # # # & 


Thus, our Supreme Court by inference held that notice was not 
required by the statute, and thus disposing of your question No. 4. 


However, in addition to that, the statute itself is notice to the people 
involved as to what the law is, and they are charged to know the pro- 
visions of the statute relating to their respective rights. Their ignor- 
ance of the provisions of the law is no excuse. The statute does not 
provide for notice, none is required, and in our opinion the statute in 
question is constitutional. 


July 12, 1954 
SCHOOLS 


Professional Administrative and Supervisory School Certificate; 
Qualifications Required; Renewal 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruction, 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: Under the provisions of section 79-1228, Revised 


Statutes of Nebraska, Reissue of 1950, providing 
for a lapse of a certificate by three consecutive 
years of nonuse, does a person engaged in the sell- 
ing of educational books all of the time since he left 
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actual teaching, comply with the provisions of the 
statute requiring the holder of such certificate to 
be in the fields of teaching. 


CONCLUSION: No. 
Section 79-1228 provides: 


“The Nebraska Professional Administrative and Supervisory 
School Certificate shall be valid for teaching, administration, and 
supervision for an indefinite period of time unless permitted to 
lapse by three consecutive years of nonuse. The requirements for 
this certificate shall be a master’s degree with a major in educa- 
tion, and at least four years of successful experience as an adminis- 
trator or supervisor. If this certificate is permitted to lapse, it may 
be renewed upon the presentation of nine additional semester hours 
of graduate credit.” (Emphasis supplied) 


Section 79-1204 provides as follows: 


“A ‘year’ shall be construed to mean a minimum of thirty-two 
weeks of teaching experience. ‘Nonuse’ shall be construed to mean 
work outside the fields of teaching, administration, and supervi- 
sion.” (Emphasis supplied) 


In construing your present problem, it is a question of interpretation 
of the word “nonuse” which the legislature construed to mean “work 
outside the fields of teaching, administration and supervision.” We do 
pe feel that the sale of educational books will keep this certificate in 
‘orce, 


In this connection we call your attention to State on Complaint of 
Schmidt v. Krull, et al., 257 Wis. 184, 43 N. W. 2d 241. The question 
involved was whether Krull had had ’ sufficient prior teaching experi- 
ence to qualify for a certificate. The section of the statute being inter- 
preted by the court read as follows: 


“Sec. 39.01(2) is as follows: ‘Eligibility. To be eligible to the 
office of county superintendent of schools a person must be a 
resident of the county, have taught 2 years in a rural public school 
or in a graded elementary school in this state and after July 1, 
1944, must hold an unlimited state certificate based on at least 4 
years of accredited scholastic training beyond high school, entitling 
him to teach in any public school; provided that this last require- 
ment shall not disqualify any person who held the office of county 
superintendent on June 30, 1944.” 


In this connection he testified: 


“J did substitute teaching when a teacher was absent but it 
wasn’t a steady part of my employment.’ He also testified that he 
coached the grade school athletic teams and he estimated that he 
went out to teach in the grade and country schools, as a substitute, 
one or two days a week, The record is clear that at Mattoon Krull 
did not teach, for a school year, any subject for which he held a 
teacher’s certificate in any rural or elementary graded school and 
we must conclude that his time at Mattoon cannot be counted 
toward his qualifications under Sec. 39.01(2), Stats.” 


In interpreting the length of time that he was teaching, and in holding 
that he did not comply with the terms of the statute, the Wisconsin 
court said: 


—437— 


“# = & We have concluded that the teaching the legislature is 
thinking of when it is prescribing the qualifications for office in 
the educational system is the same teaching which it recognizes as 
being fit for the instruction of the young, and other, different, un- 
licensed and unauthorized teaching is not to be considered in the 
qualifications of the teacher for an office which has a teaching 
prerequisite. Accordingly, teaching which was not done in con- 
formity with Krull’s licenses and certificate must be rejected for 
the purposes of sec. 39.01(2), Stats, in calculating his time spent in 
teaching.” 


We also call your attention to Weisse v. Board of Education of the 
City of New York, 32 N. Y. Supp. 2d, 258. In this case the applicant 
held a position as an assistant in the Children’s Museum of New York 
Arts and Sciences for a number of years and subsequently qualified 
for a regular position in the New York schools and she was attempting 
to attach the time of her years of work in the Children’s Museum to 
her regular teaching time in the New York Schools for the purpose of 
qualifying under the New York retirement act, and the New York 
court, in holding that her prior work in the Museum did not comply 
with the statute, said: 


“Under that definition a school was conducted by the peti- 
tioner at the Museum. However, the court holds that Section 1092, 
subd. H of the Greater New York Charter, as it existed in 1926, 
which governs the rights of the petitioner, did not contemplate a 
school in the broad sense or definition, but rather that it was in- 
tended that credit would be given for prior teaching service in a 
school or college not maintained by the City of New York, and 
that the type of school intended was a school similar to the com- 
mon schools as known in the State of New York, and that a spe- 
cialized school was not intended to be included, and, that, there- 
fore, teaching or supervisory service in a school and college not 
maintained by the City of New York must be either in a school 
similar to our elementary schools or secondary schools or our col- 
leges. The use of the words ‘schools and colleges’ together indi- 
cates that this was the intent of the Legislature.” 


We feel that an interpretation of the two statutes above quoted, 
and the two cases cited, requires the conclusion that a person selling 


educational books cannot qualify as being occupied in the “fields of 
teaching administration and supervision.” 


July 14, 1954 
ELECTIONS 
Function of Secretary of State as to Certification; As to Sample Ballot 


REQUESTED BY: Frank Marsh, Secretary of State, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: 1. Whether the Secretary of State is limited in his 


certification under section 32-518, R. R. S. 1943, 
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to only those persons and offices for whom nom- 
ination papers have been filed? 


CONCLUSION: Yes. 


QUESTION: 2. Whether the Secretary of State may ever go 
behind the certification from the secretary of a 
public power or a reclamation district, and by the 
use of other official records in the office of the 
Secretary of State or by requesting “additional in- 
formation,” dispute and change the substance of 
what has been certified to him? 


CONCLUSION: No. 


QUESTION: 3. Whether it is mandatory that the Secretary of 
State provide county clerks and election commis- 
sioners with the form of sample ballots. 


CONCLUSION: Such procedure is not authorized by statute, and, 
of course, is not mandatory. 


QUESTION: 4, In the event the answer to number 3 is no, is 
such procedure permissible? 
CONCLUSION: This procedure is not prohibited, but such act 


would be purely voluntary and not binding on 
such officials. 


1. Your first inquiry involves the question of whether there is 
discretion vested in the Secretary of State, under the laws of this state, 
and particularly section 32-518, R. R. S., 1943, to certify the names 
of persons or offices other than those duly filed in that office. We 
have made a detailed review of all pertinent statutes on the subject 
of elections, and we conclude that the duty of certification incumbent 
upon the Secretary of State is one of purely ministerial character ex- 
cept where it is specifically otherwise provided. One statutory excep- 
tion is found in the case where a proper objection is taken to a filing 
and the statute provides that the Secretary of State shall rule upon 
the objection. 32-517, R. R. S. 1943. Being of purely ministerial charac- 
ter, the duty does not include discretion to make reference to laws or 
to documents filed with the Secretary of State under other laws to 
determine if matters other than those in filings provided for by law 
may be certified to county clerks or election commissioners. This is 
illustrated by the question as to whether the Secretary of State may 
certify an office to be included on the ballot, even though there have 
been no filings for that office with the Secretary of State. Where the 
law provides that there is to be an election for a given office in a 
certain year, but there have been no filings for that office with the 
Secretary of State, nothing is certified out by the Secretary of State 
as to that office because that officer’s duty is limited to certifying 
what is filed. However, where it is clear under the law that an office 
is to be included in an election in a given year, we see no objection, 
for the purposes of clarity, to the indicating by footnote in the certi- 
fication that no filings for the office in question were received. The 
preparation and printing of ballots according to law is the duty of 
the county clerk or election commissioner as established by 32-417, 
R. R. S., 1943, et seq. and amendments thereto. The duty of the Secre- 
tary of State is limited to certifying names taken from filings appro- 
priately deposited in his office and in apparent conformity with sec- 
tions 32-512 to 32-516, R. R. S., 1943, and amendments thereto (32-517, 
R. R. S., 1943.) 
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2. Section 70-611, R. R. S-, 1943, provides that not less than sixty 
days prior to any district election the secretary of a public power and 
irrigation district shall certify to the Secretary of State the names of 
counties, municipalities and election precincts then comprising the 
district, and at the same time certify the number of directors to be 
elected and the election districts or subdivisions in which they are to 
be elected. The following sentence provides: ‘The secretary of the 
district shall also furnish to the Secretary of State and officials of 
election such additional information as they may reasonably require 
in the proper performance of their duties in the conduct of elections 
* * *” Section 46-531, R. R. S., 1943, is an identical section pertain- 
ing to reclamation districts. You ask if the Secretary of State may 
ever go behind the certification from the secretary of a district, and 
by the use of other official records in the office of the Secretary of 
State or by requesting “additional information,” dispute and change 
the substance of what has been certified to him. You infer that you 
understand such powers may be implied from the above quoted 
language of 70-611. You are entitled to such additional information 
as you may reasonably require in the proper performance of your 
duties in the conduct of elections. Your duty in the conduct of elec- 
tions, as discussed under the prior question, is one of purely minis- 
terial character. It is therefore difficult to perceive how such language 
is declaratory of any such investigative and judicial power as you 
suggest, It is our opinion that your duty to certify to county clerks 
and election commissioners information concerning power and recla- 
mation districts under these sections is one of purely ministerial char- 
acter. This is not to say that an obvious clerical or oversight error may 
not be corrected, where there is consent and agreement of all parties. 


3. You next ask whether it is mandatory that the Secretary of 
State at the time he makes his certification under 32-518 or at any 
other time, provide county clerks and election commissioners with the 
form of sample ballots. We find no provision which even authorizes 
such service to those officers. It follows that it is not mandatory. 


4. If not mandatory, is the above permissible? The form of bal- 
lots, and the preparation and printing of the same, is the duty of the 
county clerk or election commissioner, as the case may be, 32-417, 
R. R. S., 1943, et seq., and amendments thereto. While the statutes 
do not authorize you to furnish a form of sample ballots, neither do 
they prohibit such act. If you do so, it would be merely as a volun- 
teer. The form would not be binding on the officials hereinbefore 
mentioned. 


July 15, 1954 
LICENSES 


Annual Fee Required for Operation of Bowling Alley Outside the 
Limits of Incorporated City or Village 


REQUESTED BY: Firman Q. Feltz, Keith County Attorney, Ogallala, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: Whether the annual license fee established by 23- 


812, R. S., 1943, or the one by 23-816, R. S. Supp., 
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1953, applies to bowling alleys located outside the 
limits of incorporated cities and villages? 


CONCLUSION: The tcene fee is established by 23-816, R. S. Supp., 


Sections 23-808 to 23-812, R. S., 1943, have application to the li- 
censing of pool halls and bowling alleys outside the limits of incor- 
porated cities or villages. 23-811, R. S., 1943, provides that an applicant 
shall pay “ten dollars per table for the first three tables and five 
dollars for each additional table as license fee * * *.” It is clear 
that all provisions of the foregoing statutes apply to the licensing of both 
pool halls and bowling alleys, with the exception of the amount of the 
license fee above quoted. If such provision does not apply to the 
amount of license fee applicable to bowling alleys, it is further clear 
that these particular statutes do not state any such amount. 


The commonly accepted meaning of the word “table,” when used 
to refer to amusement devices, it seems to us, is as a piece of furni- 
ture. Webster’s New World Dictionary, Collegiate Edition, defines table 
as a “piece of furniture consisting of a flat top set horizontally on 
legs.” Only in geological language is table used to mean a horizontal 
area not on legs. It must be assumed that the legislature had in mind 
the commonly accepted meaning of words used in legislation. It may 
be further said that it would have been a simple matter for the legis- 
lature to have included the word “alleys” when providing the amount of 
the license fee in 23-811, supra, “Alley” is a word generally understood 
in bowling circles to refer to the area of play of that sport. It is there- 
fore our opinion that the license fee established by section 23-811, supra, 
does not apply to bowling alleys. 


Section 23-813, R. S. Supp., 1953, provides: 


“No person, association, firm or corporation shall conduct or 
operate any roadhouse, dance hall, carnival, show, amusement park 
or other place of public amusement, outside the limits of any in- 
corporated city or village in the State of Nebraska, without first 
having obtained a license from the county board of the county in 
which the same is to be operated. * * *.” 


23-816, R. S. Supp., 1953, establishes a ten dollar license fee for such 
licenses. 


23-808 to 23-812, supra. are specific statutes governing the licens- 
ing of bowling alleys, except that they are silent as to the amount of 
the fee. 23-813, supra, is a general statute providing that all other 
places of public amusement plus the ones set out therein must acquire 
a license. 23-816, supra, is a general statute establishing an annual ten 
dollar fee for the licensing of the amusements covered by 23-813. Both 
the general and the specific statutes cover bowling alleys in this in- 
stance. There is no conflict between the provisions of the specific stat- 
utes and those of the general statutes, insofar as bowling alleys are con- 
cerned. The rule is that such statutes must be read in pari materia. 
See Nebraska Digest, Vol. 10, Statutes, key numbers 225 and 225%, and 
cases cited therein. Construing the statutes in this manner, we are of 
the opinion that the fee established by 23-816, supra, is applicable to 
bowling alleys outside the corporate limits of a city or village. 
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July 16, 1954 
SCHOOLS 


School Districts; Change of Territory 


REQUESTED BY: Joseph J. Divis, Thomas County Attorney, Thed- 


OPINION BY: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


ford, Nebraska. 


Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 


1. Is the attachment of territory under section 79- 
403 permanent or is such attachment effective only 
so long as children of school age reside therein? 


1. The attachment is permanent at least until 
some future form of reorganization is accomplished. 


2. Does the above section apply to attachment for 
high school purposes as well as for grade school? 


2. Yes. 


3. Must the land owned by all of the petitioning 
freeholders actually adjoin the Thomes County high 
school district at the present time, or may those 
whose lands abut adjoining landowners file with the 
adjoining landowners in order to have a territory 
owned by all attached as a block? 


3. The lands of one or more of the petitioning 
landowners must abut the Thomas County high 
school district, and all of the land sought to be at- 
tached to the Thomas County high school district 
must be contiguous thereto. 


4. In the event the attachment of territory as a 
block is permissible under the statute, must the 
ranch or farm unit owned by each petitioning free- 
holder have children of school age residing on it in 
order to be set-off and attached? 


4. Yes. 


5. In the event the answers to questions 1 and 4 
above are in the affirmative, what would be a 
“child of school age?” 


5. The definition of “school age” has been inter- 
preted to be any child within the ages of five to 
twenty-one years. 


1. Section 79-403 of the Revised Statutes of Nebraska, 1953, Cumu- 
lative Supplement, so far as is pertinent to your problem, provides: 


“Any freeholder or freeholders may file a petition with a board 
consisting of the county superintendent, county clerk, and county 
treasurer, asking to have any land described therein set-off from 
the district in which it is situated and attached to some other dis- 
trict. The petition shall state the reasons for the proposed change 


and show; 


(1) That the land therein described is owned by the 


petitioner or petitioners; (2) that the land adjoins the district to 
which it is to be attached; (3) that the territory proposed to be at- 


—442— 


tached has children of school age residing thereon with their par- 
ents or guardians: and (4) that they are each more than two miles 
from the schoolhouse in their own district, and at least one half 
mile nearer to the schoolhouse in the adjoining district, which dis- 
tance shall be measured by the shortest route possible upon section 
lines or traveled roads open to the public. The petition shall be 
verified by the oath of the petitioner or petitioners. The board 
may, after a public hearing on the petition, thereupon change the 
boundaries of the districts so as to set-off the land described in the 
petition and attach it to such adjoining district as is called for in the 
petition whenever they deem it just and proper and for the best 
interest of the petitioner or petitioners so to do. Notice of the fil- 
ing of the petition and hearing thereon before the board shall be 
given at least ten days prior to the date of such hearing, by one 
publication in a legal newspaper of general circulation in such dis- 
trict, and by posting a notice on the outer door of the schoolhouse, 
in each district affected thereby, which notice shall designate the 
territory to be transferred.” 


The intent of the statute is to give the children the proper and 
most convenient educational facilities, and this statute was interpreted 
by an opinion of this office, Report of Attorney General, 1949-50, p. 
657, as follows: 


“In view of the constitutional provision that the legislature 
shall provide for the free instruction in the common schools of this 
state of all persons between the ages of five and twenty-one 
years, it is clear that the legislature intended, as a condition of 
granting a petition, that there must be children between the ages 
of five and twenty-one years who will attend school and that such 
children can obtain in either school district the schooling required 

yy them. 


“The statute does not purport to authorize a change in boun- 
daries merely for the purpose of obtaining for children schooling 
in grades which are taught in the resident district, since distances 
from schoolhouses would be utterly immaterial in such cases. 


“The statute does not contemplate a transfer of land within 
the meaning of sections 79-478 to 79-484, R. S. Supp., 1949, but an 
actual change in the boundaries of each district. The change, 
therefore, is not a temporary one or for a stated period but is per- 
manent.” 


Consequently, we conclude that the attachment is permanent and 
does not automatically revert to the original school district when some 
children of school age no longer reside thereon, and it will be perma- 
nent until some subseauent reorganization is accomplished according 
to the statutes. 


2. The above section also applies to attachment for high school 
purposes as well as for grade school. This matter was interpreted by an 
opinion of this office, Report of Attorney General, 1951-52, p. 347, and 
reads in part as follows: 


“It is clear that the word ‘district’ as it appears in Sections 
79-402 and 79-403, applies in the case of any school district of any 
class. It necessarily follows that the boundaries of a Class VI rural 
high school district cannot be changed by the granting of a free- 
holder’s petition in any case where the petition does not request 
detachment of land from or attachment of land to a Class VI rural 
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high school district and set forth the necessary showing that the 
statutory conditions therefor exist. 


“By virtue of the recodification of the school as all classes of 
school districts are now on the same footing in respect of changes 
in their boundaries, notwithstanding the procedure for the forma- 
tion and establishment of a rural high school district remains un- 
changed. We find nothing in the statutes which prohibits a change 
in the boundaries of a Class VI district by means of a freeholder’s 
petition, provided the petition sets forth a proper showing for de- 
taching land therefrom or attaching land thereto. 


“It is plain that the conditions recited in Section 79-403, par- 
ticularly those set forth in clauses (2) and (4) must be read in the 
light of the fact that attachment or detachment of any land may 
properly be sought in cases affecting Class VI districts only where 
the purpose is to cut down the distance to be traveled by children 
who are eligible for instruction in the high school grades. 


“If the case be, therefore, that a petitioner has children in the 
elementary grades and children in the high school grades and he 
desires to have his land detached from one Class I district_and 
attached to an adjoining Class I district which is a part of a Class 
VI rural high school district, then his petition must show that the 
statutory conditions exist which entitle him to request that his 
land be attached to the Class VI district and to the Class I district 
composing a part of the Class VI district, when he wishes to have 
his elementary grade children educated in the school of the ad- 
joining Class I district and his high school children in the high 
school of the Class VI rural high school district of which the ad- 
joining Class I district composes a part.” 


Consequently, we conclude that the attachment is for both high 
school purposes as well as for grade school purposes. 


3. Subsection 2 of the statute above quoted provides: “* * that the 
land adjoins the district to which it is to be attached; * *.” It is obvious 
that the intent of the legislature, for the purposes of this statute, is that 
the land sought to be attached must adjoin the district to which it is to 
be attached. In your immediate problem you have drawn a map of the 
proposed change of territory with land owners “A” and “B” adjoining 
the Thomas County district, landowner “C” adjoining landowners “A” 
and “B” to the north, and landowner “D” adjoining landowner ‘“‘C” to 
the north. We assume that the map which you submitted is drawn with 
the top of the map being north. If landowners “A”, “B”, “C” and ‘“D” 
are qualified under the provisions of the statute and this opinion, to 
have their land attached to the Thomas County high school district, they 
all may do so. However, landowners “A” or “B” must be qualified 
under statute, and this opinion, to be included in the proposed attach- 
ment, landowner “D” may not be included in the proposed attachment 
unless landowner “C” and either “A” or “B” is also included and 
qualified. The purpose of this ruling being that the land must be in 
a block and be contiguous, and some portion of the block of land must 
be adjoining the district to which it is sought to be attached. 


4. In the event of the attachment as above proposed, it is necessary 
that each ranch or farm unit owned by each of the petitioning free- 
holders have children of school age residing on it at the time that it is 
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set-off from the Halsey rural high school district and attached to the 
Thomas County high school district. The purpose of this statute is to 
give the children free instruction in the common schools of the state 
of Nebraska, as guaranteed by the Constitution of the State of Nebraska, 
but it was not the intent of the statute to permit one landowner to 
change from one school district to another in order to obtain more ad- 
vantageous tax location, and consequently any proposed freeholder who 
desires a change must have children of school age in order to qualify 
for such change under the statute. See Report of Attorney General, 
1949-50, p. 656, above cited. 


This specific question was decided by this office in an opinion, See 
Report of Attorney General, 1951-52, p. 219. 
5. 


5. What is a child of “School age”? It is our conclusion, and it has 
been repeatedly held that school age shall be interpreted to mean ages 
five to twenty-one years. See Report of Attorney General, 1949-50, 656, 
supra. 


In order to clarify this opinion we are attaching to it a copy of the 
proposed map submitted with your request for an opinion and we are 
marking it Exhibit A. 


Landowner i Halsey Rural High School 
HB* : District 
Landowner 
“cn 
Landowner s Landowner 
“A” ; “RB” 


District Boundary Line 
Thomas County High School District 


July 19, 1954 
FEES AND SALARIES 


County Sheriff; Amounts Collectible from City of Second Class for 
Confinement of City Prisoners 


REQUESTED BY: R. Stanley Torpin, County Attorney, Central City, 
Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
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QUESTION: Whether the sheriff may collect fees based on the 
schedule set up in 33-117, R. S. Supp., 1953, from 
a city of the second class for confinement of its 
prisoners? 


CONCLUSION: No, The sheriff may collect twenty cents a meal 
and fifteen cents for a day’s lodging as the cost of 
keeping the prisoner. (17-566, R. S., 1943 and 
47-306, R. R. S., 1943). The city is liable to the 
county for a charge of fifty cents for committing 
the prisoner, but is not directly liable to the sher- 
iff for this latter amount. 


You solicit our opinion as to whether the sheriff may present a 
valid claim to Central City, a city of the second class, based on certain 
fees enumerated in section 33-117, R. S. Supp., 1953, for the boarding 
in the Merrick County jail of transients from Central City who volun- 
tarily request such shelter. You state that Central City has no jail. 


In County of Douglas v. Coburn, 34 Neb, 351, 51 N. W. 965, it was 
held that the county sheriff did not have the authority to collect pre- 
scribed fees for the boarding of city prisoners from the city, in the 
absence of a statute granting that power. The city, the court said, was 
liable to the county, but not directly to the sheriff. The case is rele- 
vant to the instant question. 


Section 33-117, supra, is a general statute prescribing certain fees 
to be charged by the several sheriffs. Before the sheriff can collect 
from a city, if he can at all, for committing prisoners to prison, for 
acting as jailer, or for boarding prisoners, there must be a statute 
authorizing such collection. County of Douglas v. Coburn, supra. 


There are two statutes applicable to the boarding of second class 
city prisoners in the county jail. The provisions of the two statutes, 
17-566, R. S., 19438 and 47-306, R. R. S., 1943, are not conflicting, and 
they must be read in pari materia. As we construe the law in this 
ease it provides that the city shall have the right to use the county 
jail for the confinement of its prisoners, but that payment shall be 
made for the cost of keeping such prisoners; that the cost shall not 
exceed twenty cents for each meal furnished the prisoner and fifteen 
cents per day for lodging; and that the sheriff shall file his claim with 
the city. These statutes are specific as to the use of the county jail by 
the city, are in conflict with the general statute as to amounts pre- 
scribed in certain instances, and, therefore, are of exclusive applica- 
tion in all areas of conflict. The cost of keeping city prisoners would 
include the cost of retaining a jailer, and such cost charged to the 
city may not exceed the amount set out by 17-566 and 47-306, supra. 
It is our opinion that this amount is the maximum that the sheriff 
may charge the city. 


It then remains to determine if there are any of the fees pre- 
scribed in the general statute, 33-117, supra, which are not excluded 
by the application of the specific statutes, and for which it may be 
said that the city is liable to the county. The only provision which 
we find as remaining applicable under 33-117 is the provision for a 
fee of fifty cents for committing a prisoner to prison. This fee is 
apparently intended to cover the administrative cost of admitting and 
lodging the prisoner into jail. Such expense should be distinguished 
from the expense of ‘‘keeping” the prisoner. We are of the opinion 
that the fee prescribed for committing a prisoner to prison is one for 
which the city is liable to the county, but not directly to the sheriff. 
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July 22, 1954 
RURAL FIRE PROTECTION DISTRICTS 


Organization; Inclusion of Territory of Another District 
Not Legally Organized 


REQUESTED BY: George W. Haessler, County Attorney, Saunders 
County, Wahoo, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 
QUESTION: In 1951 the Mead Rural Fire Protection District 


was formed in Saunders County, but the district 
was not organized in accordance with the statutes 
governing the organization of such districts. Now 
it is proposed to organize another district which 
will include a part of the territory formerly in- 
cluded in the Mead District. May the new district 
legally include within its boundaries territory which 
has been included in the Mead district? 


CONCLUSION: If the Mead district was organized in substantial 
compliance with the statutes, it would be a de 
facto, if not a de jure, corporation and land within 
its territorial limits should not be included within 
the new district now being organized. If, however, 
the failure to follow the statutes in organizing the 
Mead district was so substantial as to render the 
organization of that district void, then there is no 
legal reason why landowners in that district may 
not petition for the creation of a new district and 
their land be included in such new district. 


A rural fire protection district is a municipal corporation formed 
for the purpose of performing certain public or governmental functions, 
and must be organized in accordance with the statutes providing for its 
creation. Seward County Rural Fire Protection District v. Seward 
County, 156 Neb. 516, 56 N.W. 2nd 700. If, as stated in your letter of 
inquiry, the Mead Rural Fire Protection District was not organized in 
accordance with the statutes then in force governing the organization 
of such districts, it would not be a de jure corporation, and would be 
vulnerable to a direct attack by the state in the nature of a quo war- 
ranto proceeding. However, while the failure to comply with the laws 
incorporating the district would make the incorporation defective, it 
would not necessarily mean that the incorporation was void, if a sub- 
stantial compliance with the laws could be shown, and especially if the 
Mead district has proceeded to organize and function as a de facto cor- 
poration. See State v. Stuht, 52 Neb. 209, 71 N. W. 941; 62 C. J. S. 105, 
Municipal Corporations, Sec. 29. If the Mead district, even though de- 
fectively organized, has proceeded to function as a rural fire protection 
district, and particularly if it has incurred financial obligations on the 
assumption by both its members and its creditors that the territory in 
question is subject to be taxed for the payment of such obligations, 
there would be strong equitable reasons why this territory should not 
be released from the Mead district. These are matters which are not 
discussed in your letter, and we merely point them out as factors which 
might have a bearing on the decision of the question you present. 


Assuming, however, as your letter implies, that the failure to ob- 
serve the statutes was so substantial as to render the organization of 
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the Mead district void, there would then be no legal reason why land- 
owners in that district might not be among the petitioners for the 
organization of the proposed new district. 


July 22, 1954 
BOARD OF CONTROL 


Power to Place Dependent, Neglected or Delinquent Child in 
Foster Home and to Deny Parents to Visit or 
Correspond with Him 


REQUESTED BY: William H. Diers, Chairman, Board of Control, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: When a Juvenile Court commits a boy to the 


Boys’ Training School as a dependent, neglected 
and delinquent child, does the superintendent of 
the institution, with the approval of the Board of 
Control, have authority to place such boy in a 
foster home and deny to the boy’s natural parents. 
the knowledge as to where the boy is placed and 
deny the parents the privilege of visiting or cor- 
responding with said boy? 


CONCLUSION: No. If such power exists, it is vested exclusively 
in the juvenile courts of the state, subject to review 
by the appellate courts. 


The Board of Control, and the superintendent of the several insti- 
tutions under the management and control of the Board of Control, 
have only such powers and authority as are conferred upon them by 
the Constitution and laws of the state, either expressly or by reasonable 
inference. 


The power to commit a dependent, neglected or delinquent child 
under the age of eighteen years is vested by law in the juvenile courts 
of the state. Sections 43-202, R.R.S., 1943. The act relating to juvenile 
courts (Sections 43-201 to 43-227, inclusive, R.R.S. 1943) provides for 
the appointment of probation officers by the court to assist in making 
investigations and advising the court, and gives the court broad dis- 
cretionary powers in providing for the care and supervision of de- 
pendent, neglected and delinquent children, The laws also impose on 
the Board of Control and on the institutions under the control and 
management of the Board of Control to which children may be com- 
mitted, the duty to care for, educate, train and discipline children 
committed to such institutions (Sections 83-463, 83-487). Section 43-225 
empowers the Board of Control, in proper cases, to transfer a minor 
committed to any state institution to another state institution more 
suitable for the care and education of such minor, 


Section 43-222, R.R.S., 1943, provides that when minors under 
eighteen years of age are committed by the juvenile courts to the care 
and custody of the Board of Control, the Board “thereupon becomes 
vested with the sole and exclusive custody of such minors”. Section 
43-224, R.R.S. 1943, provides, in substance, for the examination of 
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children in the custody of the Board of Control by a clinical psychol- 
ogist, who shall make a complete report in writing of every examination 
together with a recommendation for future treatment, custody and 
maintenance. This statute further provides: “The Board of Control or 
its duly authorized representatives shall then assign the child to a 
suitable state institution, or place it in a family under such rules and 
regulations as may be adopted.” 


Our laws recognize a natural right in the parents to the custody 
and control of their minor child. This right can be invaded or set 
aside by the state only in those cases where the welfare and best in- 
terests of the child itself require it. See 39 Am. Jur, 602, Parent and 
Child, sec. 15. This is a question which must, in the first instance, be 
determined by the courts, and it is only by order of a court of com- 
petent jurisdiction, based on facts showing that the welfare of the child 
requires it, that a parent may be deprived of the custody of his child 
without his consent. 


When a court has taken a child from the custody of its parents 
and has committed it to the custody of the Board of Control or to an 
institution under the management of the Board of Control, it must be 
presumed that the welfare of the child requires that the child be re- 
moved from the custody of its parents. The precise question raised by 
your inquiry is: Does the order of the court taking the custody of the 
child from its parents and committing the child to the custody of the 
Board of Control or an institution, deprive the parent of all of his 
natural rights, including the right to know where the child is and to 
visit and correspond with the child? Does such an order sever all legal 
relations between the parent and child and transfer all of the natural 
rights of the parent to the Board of Control and to the institution to 
which the child is committed? 


We have been unable to find any authorities directly on this point. 
The law is clear that when a child has been legally adopted and adop- 
tive parents succeed to all the rights and privileges of a natural parent, 
and the right of the natural parents to visit the child is ended. See 
Spencer v. Franks, (Md) 195 A. 306, 114 A.L.R, 263, and annotation 
beginning on page 271. We do not believe, however, that the mere fact 
that a court has committed a child to the custody of a state institution 
or to the Board of Control is such a severance of the ties between the 
child and its natural parents as to authorize such institution or the 
Board of Control to deny the parents the right to know where the child 
is placed, or to deny the parents the right to visit the child at proper 
times and places, unless the court has granted such authority as a part 
of its order of commitment. To deny the parents this natural right 
without having the matter properly determined and ordered by a court 
a competent jurisdiction would appear to be a denial of due process 
of law. 


We conclude, therefore, that neither the Board of Control nor the 
superintendents of the several institutions have such power. If such 
power exists it is, in our opinion, vested exclusively in the juvenile 
courts of the state, subject to review by the appellate courts. 
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July 23, 1954 
DEAD BODIES 
Indigent Persons; Disposal of Remains of Deceased 


REQUESTED BY: Ross D. Druliner, Jr., County Attorney, Benkel- 
man, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: With reference to the disposition of the remains of 


deceased indigent persons, is there a conflict be- 
tween the provisions of Sections 23-1816 and 71- 
1002, R.S. Nebraska, 1943, and what is the correct 
interpretation of these statutes, and particularly as 
to whether or not the coroner has the right to 
insist that a body be buried within the county in 
which the person dies and charge the same to the 
county insofar as burial costs are concerned? 


CONCLUSION: Where a person dies whose burial must be at pub- 
lic expense, it is the duty of the local officers to 
inform the State Anatomical Board or its agent, 
and give the Board an opportunity to claim the 
body, as provided in Section 71-1002. If the Board 
refuses to claim the body, it then becomes the duty 
of the county officials to have the body buried at 
the expense of the county, as provided in Section 
23-1816. We find no conflict between the provi- 
sions of these sections. 


Section 23-1816, R.S., 1943 provides: 


“The coroner shall cause the body of each deceased person 
which he is caused to view, to be delivered to the friends of the 
deceased, if there be any, but if there be none, he shall cause the 
body to be decently buried and the expenses shall be paid from 
any property belonging to the deceased, or if there be none, from 
the county treasury, by warrant drawn thereon.” 


Section 71-1002, R.S., 1943, provides: 


“All public officers, agents, and servants of this state, and of 
every county, city township, district, and other municipal subdivi- 
sion thereof, and of every almshouse, prison, morgue, hospital, or 
other institution, having charge, control or possession of any dead 
human body, whose burial must or may be at public expense, are 
required to immediately notify the chairman of the State Ana- 
tomical Board, or such agent, school, college or person as may, 
from time to time, be designated by the board. Such institution 
shall, without fee or reward, surrender and deliver such dead body 
or bodies to the board, or to such agent, schools, colleges, physi- 
cians and surgeons, as may, from time to time, be designated by it 
for anatomical use and study. No such notice need be given, and 
no such body shall be delivered to the board, if any person, claim- 
ing to be related by blood or marriage to the deceased, shall claim 
the body for burial within three days after death, but the body 
shall be surrendered to such claimant; nor shall such body be 
delivered to the board of the representatives of a fraternal society, 
of which the deceased was a member, or the representative of any 
charitable organization, shall claim such body for burial within 
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or 


twenty-four hours after death; Provided, such claimant assumes all 
financial obligations relative to the disposition of such body; nor 
shall any such body be delivered to the board if the deceased was 
honorably discharged from the military or naval service of the 
United States. If the duly authorized officer or agent of the board 
deems any such body unfit for anatomical purposes, he shall notify 
the county commissioners of the county in which the death oc- 
curred, and the county commissioners shall then direct some person 
to take charge of such body and cause it to be buried, the expense 
of such burial to be fixed and paid by order of the county com- 
missioners.” 


It will be noted that Section 71-1002 applies only to those cases 
where the burial may be at public expense which, of course, would 
exclude all cases where the deceased left sufficient estate to pay for 
his burial, or where relatives or friends assume the expense of burial. 


As we interpret these statutes, in all cases where the body must 
be buried at public expense it is the duty of the local officers or au- 
thorities to notify the State Anatomical Board or its designated agent, 
as provided in Section 71-1002. If the Board accepts the body that ends 
the responsibility of the local officers or authorities. If, however, the 
Board concludes that it does not want the body, and refuses to accept 
it, it then becomes the duty of the county officials to have the body 
buried at the expense of the county, as provided in Section 23-1816. 
We believe that there is no material conflict between the provisions of 
these statutes. 


July 24, 1954 
TAXATION 
Occupation Tax as to Irrigation Ditch Company 


REQUESTED BY: Frank Marsh, Secretary of State, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Whether an irrigation ditch company, not actually 
operated for profit but enabled by its Articles of 
Incorporation to pay dividends upon sale of its 
property, should be considered a corporation for 
profit under occupation tax statutes of this state? 


CONCLUSION: Yes, 


QUESTION: Whether the irrigation ditch company is subject to 
occupation tax at all because of 46-267, R.R.S. 
1943. 

CONCLUSION: Yes. 46-267 is not applicable to privately owned 


irrigation companies 


In the instance referred to us for opinion, the ditch company is 
a domestic capital stock corporation. It is contended that this company 
has never been operated as a profit making one; that it has always 
been operated as a mutual irrigation company under 46-269, R.R.S. 
1943; that its Articles of Incorporation provide that no assessments on 
the capital stock shall ever be made for the purpose of paying divi- 
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dends; that, although the Articles of Incorporation also provide: “Divi- 
dends upon the stock may only be paid from the sale of new water 
rights.”, no such dividend has ever been paid; and that, therefore, such 
ditch company should be considered a non-profit domestic corporation 
for the purpose of computing occupation taxes. Alternatively, it is in- 
clusively argued, that such ditch company should not be subject to the 
payment of the tax at any rate because of the provisions of 46-267, 
R.R.S. 1943, which provides: 


“All ditches, canals, laterals or other works used for irrigation 
purposes shall be exempt from all taxation, whether state, county 
or municipal.” 


1. We are of the opinion that the ditch company referred to here- 
in must be considered a corporation organized for profit, and that it is 
liable for the payment of occupation tax accordingly. The articles of 
incorporation and the by-laws of a company establish whether a cor- 
poration is organized as a profit or non-profit organization; not the past 
method of operation. 


2. 46-267, R.R.S. 1943, has application to public irrigation districts 
whose property is permitted to be exempted by Constitution. In this 
regard we enclose a copy of an opinion by this office, Report of the 
Attorney General, 1945-1946, page 417. 


July 30, 1954 
ELECTIONS 
Watchers; May 'Watch Where; Electioneering 


REQUESTED BY: Bartlett E. Boyles, Chief Deputy, Office of Election 
Commission, 102 Trust Building, Lincoin, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: It is proposed by a political party to appoint poll 
watchers over both receiving and counting boards 
at the coming primary election; to have such watch- 
ers observe the number of votes cast for the party, 
and from time to time, by means of communicating 
with known registered party voters, seek to in- 
crease the number of votes cast for the party at 
the election. Is this action lawful? 


CONCLUSION: No. Watchers are authorized to be present only 
before the counting board where they are sworn 
to secrecy during the balloting. The proposed pro- 
cedure would subject the perpetrators to penalties 
as provided by law. 


It has been submitted that a political party proposes, at the forth- 
coming primary election, to appoint poll watchers over both the re- 
ceiving and counting boards, which watchers presumedly would ob- | 
serve the number of ballots cast for that party. It has been further 
submitted that the purpose of these watchers would be to attempt to 
increase the number of ballots cast for this political party by means of 
communicating, from time to time during the progress of the voting, 
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with known voters registered in this party asking them to come to the 
poll and vote. The propriety of this procedure is questioned. 


Section 32-493, R.R.S, 1943, provides as follows: 


“Where the canvass is conducted by the counting board as pro- 
vided by law, watchers may be appointed to be present and watch 
the counting of ballots. Each political party shall be entitled to 
one watcher in each voting precinct, who shall be appointed and 
supplied with credentials by the county central committee of such 
political party. In addition to such watchers, other watchers may 
be appointed for one or more of the voting precincts in any county 
by any judge of the district court having jurisdiction over such 
county. The counting judges and their clerks and watchers must, 
in addition to the oath now prescribed for judges, clerks and 
watchers, take an oath administered by one of the counting judges, 
who are hereby empowered to administer oaths, that they will not 
in any manner make known to any one the result of the votes as 
they are being counted until the polls have closed. All other per- 
sons shall be excluded from the place where the counting and can- 
vassing is being carried on. 


“Any judge, clerk or watcher, violating any of the provisions 
of this section, or any person obtaining or attempting to obtain 
election results before the polls have closed shall be guilty of a 
misdemeanor, and upon conviction thereof shall be liable to a fine 
of not more than five hundred dollars, be imprisoned in the county 
jail not more than six months, or to both such fine and imprison- 
ment. Any person so convicted shall be disfranchised for five years 
thereafter.” 


It will be observed that the only reference made to watchers in this 
statute refers to those who may watch the counting of ballots. This 
statute does not by specific language or by necessary implication war- 
rant an inference that poll watchers are authorized to be present at the 
receiving board. There is no other statutory authorization for the ap- 
pointment or attendance of poll watchers. The provisions of sections 
32-454, R.R.S. 1948, and 32-1221, R.R.S. 1943, prohibit an inference 
that persons may watch at the receiving board or engage in such con- 
duct as is suggested here. 


32-454, supra, provides: 


“No elector shall be allowed to occupy a voting compartment 
occupied by another, nor to remain within the enclosure in which 
the compartments are situated more than ten minutes, nor to oc- 
cupy a voting compartment for more than five minutes.” 
32-1221, supra, provides in part: 


«“ & ® No person whosoever shall do any electioneering on 
election day within any polling place, or building in which an 
election is being held, or within one hundred feet thereof, * * *”. 


It is our opinion that any person loitering about the receiving board 
and observing the number of ballots being cast for a party, who then 
uses the information so gained to determine whether other registered 
party voters need be solicited to turn out to vote, is attempting to 
affect the result of the election, and, hence, is clearly engaged in 
“electioneering”. In our view, it is immaterial whether such watcher 
contacts the other registered party voters to turn out to vote himself, 
or whether he relays the information to a confederate; the result is that 
it is an activity aimed at influencing the result of the election and 
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constitutes “electioneering”. 32-1221, supra, states the penalty for vio- 
lation. 


As to persons authorized by law to watch the counting of ballots, 
it is sufficient to point out that they must take an oath that they will 
not make known to any one the result of the votes as they are being 
counted until the polls are closed, 32-493, supra. A penalty is stated 

erein, 


We are not unmindful of the opinion of this office of November 1, 
1946, Report of Attorney General, 1945-46, p. 196, in which we said, 
that in addition to the watcher permitted before the counting board, 
each party was entitled to have present at each polling place one rep- 
resentative for the purpose of challenging illegal voters. An examina- 
tion of that opinion reveals that such decision was reached on the basis 
of language in the statute at that time specifically authorizing the 
presence of such representative. That provision of the then section 
32-522, R.S. 1943, has since been abrogated, showing further intention 
to exclude the presence of partisan representatives from the receiving 
board areas. The section is now 32-442, R.R.S. 1943. 


You ask several other questions, but the conclusions expressed 
heretofore would appear to render a discussion of these supererogatory. 


July 30, 1954 
WATER 


Diversion and Use of Storage Water Under Natural Flow 
Appropriation; Effect of 


REQUESTED BY: L. N. Ress, State Engineer, Capitol Building, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 
QUESTION: The Central Nebraska Public Power and Irrigation 


District, hereinafter referred to as Central District, 
owns and operates a storage reservoir, known as 
Lake McConaughy, located on the North Platte 
River just upstream from the headgate of the 
Sutherland Canal near Keystone. The Central Dis- 
trict has appropriations for the use of storage water 
from Lake McConaughy for the irrigation of cer- 
tain lands situated below Brady. The Platte Valley 
Public Power and Irrigation District, hereinafter 
referred to as the Platte District, owns and oper- 
ates the Sutherland Canal by which water is di- 
verted from the North Platte River near Keystone 
for use through the hydroelectric plant of the Platte 
District. The canal and hydroelectric plant of the 
Platte District are situated below Lake McConaughy 
and above the Central District’s point of diversion 
of storage water released from the reservoir. Lake 
McConaughy is situated directly in the course of 
the North Platte River. Under natural conditions, 
storage water to which the Central District is en- 
titled under its use appropriations would be re- 
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leased from the reservoir and follow the course of 
the North Platte River to the diversion works of 
the Central District at which point such water is 
diverted and applied to the purposes for which it 
is appropriated. However, it has become the prac- 
tice of the Platte District, following the release of 
Central District storage waters from the reservoir, 
to divert such water into the Sutherland Canal, 
through the Platte District hydroelectric plant, and 
return the same into the river at a point above the 
diversion works of the Central District. 


Is the diversion of storage water, released 
under use appropriation of the Central District, 
into the canal of the Platte District, the use thereof 
under a natural flow appropriation for power gen- 
eration, and the return thereof to the North Platte 
River, lawful? Under such circumstances, does the 
diversion of such water into the Sutherland system 
operate to divest such water of its character as 
storage water and convert the same to natural 
flow upon its return to the river? If the practice 
above described is lawful, what enabling authority, 
if any, must be obtained from the Department of 
Roads and Irrigation? 


CONCLUSION: The diversion and use of storage water, as de- 
scribed in the question above, is lawful. The stor- 
age water involved does not lose its character as 
such, by reason of such diversion and use. The di- 
version and use of storage water, under a natural 
flow appropriation, in the manner above described, 
does not require any further authorization by the 
Department of Roads and Irrigation, 


An appropriator of natural flow from a stream has the right to 
the beneficial use of all water within the stream, within the limits of 
the authorization, regardless of the character of the water, subject to 
the superior rights of other appropriators. The superior right of the 
Central District in the present instance consists of the right to have the 
released storage water available for use under its appropriation, The 
Central District is entitled to receive its storage water without undue 
delay and undiminished in quantity, except, of course, for such seepage 
and evaporation losses as occur in transit, as determined by the Depart- 
ment of Roads and Irrigation. Aside from these rights, the Central 
District has no control of or dominion over the water until it reaches 
its diversion works. In the situation under discussion the questions of 
undue delay in transit and diminution of quantity are not involved. 
Such matters, of course, are fundamentally questions of fact. Only the 
Central District is in a position to raise such questions; and it appears 
that no claim is made by that district to the effect that the diversion 
by the Platte District causes undue delay in the receipt of such water 
or any diminution in the quantity thereof. 


The conclusion above announced is in keeping with the inherent 
principle underlying all water law in arid or semi-arid states, to avoid 
waste and secure the greatest possible benefit from available waters. 
Our conclusion is supported by the decisions of our Supreme Court, 
as well as the courts of other jurisdictions. A detailed discussion of the 
various decisions would unnecessarily extend this opinion. It is sub- 
mitted that the following cases, among others, are authority for our 
conclusion: 
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Cary v. Cochran, 138 Neb. 163, 292 N.W. 239; 

City of Fairbury v. Fairbury Mill & Elevator Co., 123 Neb. 583, 
243 N.W. 774; 

In re Birdwood Irrigation District, 154 Neb. 52, 46 N.W. 2d 884; 

Salt Lake City v. Salt Lake City W & E.P. Co., 24 Utah 249, 61 
L.R.A. 648; 

Mt. Shasta Power Corp. v. McArthur, 292 P. 549, 109 Cal. App. 171. 


The fact that the Platte District diverts and utilizes the storage 
water originally released under the use appropriation of the Central 
District and then returns such water to the stream of the river above 
the point of diversion by the Central District, does not have the effect 
of divesting such water of its character as storage water appropriated 
to the use of said Central District. 


Waters of the state are not subject to private ownership. It is only 
the use of water which is capable of appropriation. The same water 
may be subject to more than one appropriation simultaneously. When 
storage waters are released from the reservoir, destined for the diver- 
sion works of the Central District, the use appropriation of that district 
attaches to such waters, in the sense that the district is entitled to 
receive the same without undue delay and without diminution in quan- 
tity. Such water, upon its release becomes identified as storage water, 
and so remains until the use for which appropriated has been satisfied 
and the water has been abandoned by the district. However, notwith- 
standing the identity of the water as storage, it is subject to application 
to beneficial, nonabsorbing use by the Platte District under its natural 
flow appropriation. The right to divert water from a stream under a 
natural flow appropriation is not confined exclusively to direct flow, 
put also extends to any water found within the stream; subject, of 
course, to the condition that the natural flow appropriator shall not 
unduly delay the receipt of, or diminish the quantity of, that portion of 
the flow which is storage water released pursuant to a superior use 
appropriation. As the court stated in the Salt Lake City case, supra: 


«# % % Tt is simply a case of two uses of the same water under 
a primary and secondary appropriation, neither one necessarily 
interfering with the other; and both uses are beneficial to the 
public. In such case the prior appropriator cannot complain simply 
because of the secondary use, but he has a right to insist that the 
water shall be subject to his use and enjoyment to the extent of 
his appropriation, and that its quality shall not be impaired so as 
to defeat the purpose of its appropriation. * * *” 


It is our opinion that the diversion of released storage water by 
the Platte District, in the manner above described, does not serve to 
divest such water of its character as storage water to which the use 
appropriation of the Central District attaches; that the Department of 
Roads and Irrigation has no authority to convert or change the char- 
acter of such water from storage water to natural flow, or so-called 
“free water;” and that any action on the part of the department pur- 
porting to so convert or change the character of such water would be 
void and entirely ineffectual. 


We find no existing statutory provisions which require the Platte 
District to obtain any further authority from the department, in addi- 
tion to its existing appropriation, to divert and utilize the water in 
question in the manner outlined above. However, it is possible and 
proper that the department, by virtue of its rule-making powers, might 
require appropriate information reports as to the volume, character, 
location, use and disposition of all water and such other matters as are 
reasonably calculated to enable the department to adequately admin- 
ister the waters of the state, 
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July 31, 1954 
WATER 


Seepage Water Entering Natural Stream Is Subject to Use 


Under Natural Flow Appropriation 


REQUESTED BY: Mr. L. N. Ress, State Engineer, Capitol Building, 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 


Prior to the events hereinafter mentioned, Red 
Willow Creek was a channel in a natural state. It 
is not known whether there was a continually flow- 
ing stream of water therein; but it is known that 
there was a running stream therein during con- 
siderable periods of time, with a noticeable degree 
of regularity under recurring similar conditions. 
Certain irrigation canals and works were con- 
structed and are now in use taking water from the 
North Platte River. In the vicinity of Red Willow 
Creek, there is a seepage of irrigation water from 
such canals, which seepage water is discharged 
into Red Willow Creek. A portion of the channel 
of said creek has been widened, straightened and 
otherwise improved in order to more effectively 
facilitate the drainage of the seepage water from 
such irrigation canals and to prevent flooding, An 
irrigation district, other than those maintaining 
the canals above mentioned, has an original ap- 
propriation of water from the North Platte River. 
Subsequent to such original appropriation and 
subsequent to the aforesaid improvement of the 
channel of Red Willow Creek, the Department of 
Roads and Irrigation granted this district an op- 
tional diversion permit authorizing it to divert 
water from Red Willow Creek at a point below the 
discharge therein of the seepage water from the 
aforementioned irrigation canals. Under such op- 
tional diversion permit the district is permitted to 
divert water from the Red Willow only when 
water is available at the original source in order 
of priority; and the amount of water so diverted 
is deducted from the total amount authorized under 
the original appropriation. 


Under these circumstances, is the water in Red 
Willow Creek, part of which is seepage from the 
irrigation canals referred to, subject to appropria- 
tion under the optional diversion permit referred 
to above? 


Yes. 


The decision of the Nebraska Supreme Court in Drainage District 
No. 1 v. Suburban Irrigation District, 139 Neb. 460, clearly establishes 
the propositions that only the waters of natural streams are subject to 
appropriation and that diffused surface waters or seepage waters, as 
such are not subject to appropriation. In that case it appears that the 
drainage district constructed and maintained certain artificial ditches 
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for the purpose of draining off surface water from seep land which 
was otherwise too wet for farming. The irrigation district possessed 
an appropriation with an optional diversion permit, by virtue of which 
permit, the district sought to divert and appropriate for irrigation pur- 
poses the water flowing in said drainage ditch. On appeal, the Supreme 
Court held that such water was not subject to appropriation by the 
irrigation district, saying, at page 471 of the Nebraska Report: 


“These drainage ditches are not natural streams of water- 
courses, and their inherent nature exclude them from the class of 
kind of waters to which our laws of appropriation are now ap- 
plicable. * * *” 


In order to resolve the questions here under consideration it be- 
comes necessary to determine whether the channel in question is a 
natural stream and, if so, whether the discharge of seepage from 
irrigation canals into such stream renders such water subject to 
appropriation. 


For all practical purposes, a natural stream and a natural water- 
course are synonymous, To constitute a natural stream it is necessary 
that there be a permanent supply of water, in the sense that the same 
conditions will always produce a flow of water in the same channel 
and that such conditions recur with such a degree of regularity that 
there is running or live stream for considerable periods of time. How- 
ever, in order to constitute a natural stream it is not necessary that 
there be a constant or continuous flow. The volume of flow may 
fluctuate. In fact, the channel may at times be entirely dry; but the 
stream must have a well defined and substantial existence. See Kin- 
ney on Irrigation and Water Rights, Second Edition, Vol. 1, § 307; 
Mader v. Mettebrink, 159 Neb. 118 (28 SCJ 118). 


It appears quite evident, under the facts of the situation here 
under consideration, that Red Willow Creek is a natural stream. The 
fact that the natural channel of the creek may have been widened, 
straightened or otherwise improved does not have the effect of con- 
verting the creek from a natural stream into an artificial channel or 
ditch. No conflict with the decision in the Suburban Irrigation District 
case, supra, is encountered; as in that case the ditches involved were 
entirely of artificial creation. The essential characteristic which dis- 
tinguishes artificial watercourses from natural watercourses, and ren- 
ders inapplicable the laws governing natural watercourses, is the 
element of complete artificial construction, as opposed to the artificial 
improvement or alteration of an existing watercourse. 


It might be argued, with some apparent authority therefor, that 
seepage water which enters a natural stream, to the extent such water 
can be identified, is not subject to appropriation as a part of the 
natural stream, However, we believe the rule supported by sounder 
reasoning is that such seepage water, upon entering a natural stream, 
loses its identity as seepage, becomes a part of the natural stream and 
is subject to authorized appropriation therefrom. Kinny, supra, Vol. 2, 
§ 656, Vol. 1, § 318. 


Although drainage or seepage from irrigation works is not subject 
to appropriation in the sense that the owner of the works can be re- 
quired to continue to provide such drainage and seepage, it is our 
opinion that once such waters enter a natural stream they become sub- 
ject to appropriation as natural flow. It follows, therefore, in such a 
situation, that the Department of Roads and Irrigation has jurisdiction 
and control over the diversion and appropriation of all waters in a 
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natural stream such as Red Willow Creek, where optional diversions 
or original appropriations are in existence. 


The conclusion above expressed is not out of harmony with the 
decision of the Nebraska court in the Suburban Irrigation District case, 
supra. The applicability of that decision is limited, by express language 
of the opinion, to situations involving entirely artificial ditches carry- 
ing surface and subterranean waters derived solely from natural sources, 
as opposed to being caused by artificial irrigation works. In fact, the 
language of the opinion can be construed as tacitly suggesting that had 
the water in question been derived from irrigation waters, even though 
drained into an entirely artificial ditch, the court would have declared 
the same subject to appropriation, In any event, in a situation such 
as that here under discussion wherein the water in question was 
originally diverted from the same natural stream to which the ap- 
propriation now sought to be exercised, under an optional diversion 
permit, pertains, is a much stronger case for the conclusions herein 
announced than would be the case were the source of the water in 
question foreign to such stream. 


August 2, 1954 
GRAND JURY 


Special Prosecutor Appointed by Governor; Residence 
and Compensation 


REQUESTED BY: Hon. Robert B. Crosby, Governor of the State of 
Nebraska, State Capitol Building, Lincoln, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H. Williams, Assistant Attorney General. 
QUESTION: Under the authority vested in the Governor of 


Nebraska to appoint a special prosecutor in certain 
instances for service before a grand jury; 


Must the special prosecutor be a resident of the 
county wherein the grand jury investigation is 
being made? 


CONCLUSION: No. 


QUESTION: Who is obligated to recompense the special prose- 
cutor for his services? 


CONCLUSION: The county. 


QUESTION: Who determines the amount of the compensation 
to be paid the special prosecutor? 


CONCLUSION: The district judge. 


Section 29-1408, R.R.S. 1943, pertaining to an inquiry before a 
grand jury, provides that whenever it shall be made to appear to the 
district judge that investigation should be made regarding official acts 
of county officials, the foreman shall forthwith notify the Governor, 
who shall forthwith appoint a special prosecutor to appear and act in 
the place of the county attorney or the assistant county attorney in all 


—459— 


matters relating thereto before such grand jury in like manner as 
though county attorney. 


The statutes are silent as to any possible residence requirements 
of such a special prosecutor. Neither do they specify who shall set the 
amount of the compensation to be paid, or from what fund the com- 
pensation is to be paid. 


It is the general rule that a prosecutor pro tempore need not be a 
resident of the county in which he is appointed to act. 27 C. J. S. (Dis- 
trict and Prosecuting Attorneys) Sec. 29(2), page 442. It was held in 
Goldsberry v. State, 92 Neb. 211, 137 N.W. 1116, that a county attorney 
might utilize the services of an attorney from a sister state as an 
assistant in a criminal prosecution provided that such attorney quali- 
fied himself to practice in the courts of this state as provided by law. 
It is therefore our opinion that the matter of residence of a special 
prosecutor before the grand jury is a matter in the discretion of the 
Governor as appointing authority. 


There is a difference in viewpoint between several jurisdictions as 
to whether a county is obliged to compensate a prosecutor pro tempore. 
Those holding that a county is not so obliged point out that the right to 
compensation is usually based on express statutory provision; that 
where such authority is lacking, there is no implied power of the county 
to make compensation. State v. Second Judicial District Court, 52 
Mont. 371, 157 P. 1157. The contrary view is founded on an implied 
authority to make compensation. Mathews v. Lincoln County, 90 Minn. 
348, 97 N.W. 101. In the Mathews case, it was urged that there was no 
statutory provision imposing upon the county where the crime is 
charged to have been committed a liability to pay for the legal services 
of the appointee of the court. The Minnesota court pointed out that 
under the policy of the state for the enforcement of the criminal statutes 
the counties of the state must assume the obligation to provide pecuniary 
recompense to secure efficient results. It recited that, under Minnesota 
law, the county attorney was elected to be paid from county funds, 
and that, where the county attorney was disqualified to act, a substitute 
attorney must be appointed by the court, who, in the proper perform- 
ance of his duties, must secure by legal process the attendance of wit- 
nesses to give evidence against the accused at the trial. These costs 
were to be paid by the county. The court continued: 


“There is obviously as much reason, though not expressed, that 
the lawyer under whose summons they come, and without whose 
assistance their testimony could not be utilized, should be paid in 
the same way. * * Again, the law is so solicitous to insure an 
accused person the manifest benefits of legal counsel at the trial 
that it provides compensation therefor when appointed by the court 
to defend an indigent defendant in a criminal case. * * * This com- 
pensation is made a county charge. It seems inconceivable that 
the Legislature intended to discriminate in providing pay for the de- 
fending counsel, while it requires a special prosecutor to perform 
services as laborious for nothing. * * *, 


“The legal enactments to which we have referred have been 
in force many years, and are sufficient to show that under our 
state policy the expenses of criminal trials are treated as county 
burdens, and the benefits from fines and costs inure to that cor- 
porate entity to minimize such expenses as far as may be; and it 
is very clear that the Legislature has always acted upon the gen- 
eral view that any pecuniary charge of this character is exclusively 
of county cognizance. * * *,” 
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It is clear that the policy of the State of Nebraska parallels that 
outlined in Mathews v. Lincoln County, supra. We are persuaded by 
the weight of reasoning developed in that case that a conclusive argu- 
ment is presented for holding that the compensation to be paid a prose- 
cutor pro tempore is a county obligation. We see no distinction in the 
fact that the prosecutor in this case is assisting in an investigation be- 
fore a grand jury. A grand jury is an indispensable weapon in the 
county’s arsenal of investigation of matters criminal, and as such the 
costs are a part of the county’s burden under the policy of this state. 


A somewhat perplexing question is raised as to where the responsi- 
bility lies for fixing the compensation of the prosecutor pro tempore. 
We are guided by the assumption that the Legislature intended such 
compensation to be reasonable for the legal work requested of the sub- 
stitute prosecutor. An investigation before a grand jury is a very 
special proceeding. The district judge is in entire charge of the pro- 
cedure. All events transpiring during the grand jury’s deliberations 
are carefully guarded secrets. From the nature of the proceedings it 
becomes apparent that there is but one person present to adjudge 
the matter of the value of the legal services rendered by the special 
prosecutor. The nature of the problem, the inherent complexities, the 
uniqueness of legal questions, the time required in the proper perform- 
ance of the duty, and like pertinent inquiries, are barred from the 
knowledge of all save the presiding judge. It is our opinion that, since 
the Legislature has not seen fit to direct who shall fix the compensa- 
tion of the special prosecutor or how the amount shall be computed, 
that it was intended that a reasonable compensation be determined by 
the only person in the position to do so, the district judge. We might 
suggest that such information be included in the letter of appointment 
of the special prosecutor. 


August 3, 1954 


VETERANS’ AID FUND 


Eligibility of Child of Divorced Veteran in Custody of the Mother; 
Definition—“Dependent”—“Need” 


REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ 
Affairs, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: Where a veteran eligible to receive aid from the 


Veterans’ Aid Fund divorces his wife and estab- 
lishes residence in another state, the mother being 
given custody of their two children, and where sub- 
sequently one of the children becomes ill and is in 
need of aid, may aid be furnished the child from 
the Veterans’ Aid Fund? 


CONCLUSION: The child qualifies as “dependent” under section 
80-403, R. S. Supp., 1953. Whether there is a pres- 
ence of “need” is qualified by whether or not the 
father could and should be providing adequate 
support and maintenance under a proper order or 
modified order to that effect. 
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You relate the following facts: “A veteran eligible to receive 
aid from the Nebraska Veterans’ Aid Fund under Section 80-403, R. S. 
Supp., 1953, is married and has two children. He later is granted a 
divorce from his wife and establishes residence in another state. While 
the veteran’s residence is in the other state, one of his children becomes 
ill and is in need of aid. The children and their mother have resided in 
Nebraska continuously since the birth of the children.” You inquire as 
te whether or not aid may be furnished this child from the Veterans’ 

id Fund. 


Section 80-403, supra, provides in part as follows: 


“All money disbursed through the Director of Veterans’ Af- 
fairs shall be expended by him in furnishing food, shelter, fuel, 
wearing apparel, medical or surgical aid, care or relief, or in bear- 
ing the funeral expenses of discharged veterans who come within 
one of the following classes: * (3) the wives, widows, and de- 
pendent children under eighteen years of age of all such’ veter: ans 
who may be in need of such aid and who were (a) residents of this 
state at the time their husband or father, who was such a veteran, 
so entered such military service and from that time until the date 
of such application, (b) residents of Nebraska at the time of their 
birth and until the date of such application, or (c) married to such 
veterans, who were residents of this state when they entered such 
armed forces, and who then became residents of this state from that 
date, or shortly thereafter, and are such residents at the time of such 
application, *#**.” 


We stated in an opinion of March 9, 1954, Report of the Attorney 
General, 1953-1954, page 357, that dependent children in the above leg- 
islation should be taken to mean all children dependent upon such vet- 
eran for support by virtue of law. This definition is distinct from the 
meaning given the word “dependent” in, for instance, the internal reve- 
nue code, where the difinition is actual dependence to a certain percent- 
age. To construe the term in the latter sense would deprive otherwise 
eligible children of benefits where the veteran father is deceased. The 
wives of deceased veterans are made eligible under the act. The act 
should be so interpreted as to give consonance to the purpose of the 
act in providing aid to needy families of Nebraska veterans. We do not 
presume that the Legislature intended to protect the veteran’s wife and 
not his children. In such case, dependence under law is determined at 
the time of death of the veteran. 


In Nebraska, divorce does not absolve the responsibility of a father 
to support and maintain his minor children. Eldred v. Eldred, 62 Neb. 
613, 87 N. W. 340; Waugh v. Waugh, 154 Neb. 325, 47 N. W. 2d 859. It 
would appear then that the child in your inquiry would be entitled to 
aid—at least, at first glance. 


There is another definition of importance pertaining to qualifi- 
cation of the applicant. Some restraint should be exercised before con- 
cluding that the “need” is present, as the word is used in 80-403, 
supra. The Veterans’ Aid Fund is not one of inexhaustible resources. 
The fund should not be made a substitute to carry the burden of sup- 
port that a father could and should shoulder. The application of the 
definition of “need” must be tempered with reason. These principles 
are pertinent since your inquiry concerns a divorced veteran whose 
children are in the mother’s custody. In some instances, such veteran 
may have secured a divorce where no order for suppcrt of the chil- 
dren was made. In others, there may be a support order, but such 
order may be totally inadequate in view of changed circumstances. In 
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both cases, it may be that the father is fully capable of paying support 
or increased support. In either of these cases application should be 
made for a support order or a modification of the previous order. The 
Nebraska court retains jurisdiction over both of the parties in order 
to modify or award child support orders. Miller v. Miller, 153 Neb. 
890, 46 N. W. 2d 618. It is immaterial that the father subsequently 
removes his residence to another jurisdiction. There will of course 
be cases of impossibility of the father to pay support or increased sup- 
port, and in such cases the Veterans’ Aid Fund is available. 


We have considered the term “need” in 80-403, supra, in a previ- 
ous opinion from this office. See Report of the Attorney General, 
1947-1948, page 514. We pointed out that the term “need” is broad and 
that its meaning has been left to the discretion of your board in the 
administration of funds which are available. 


August 6, 1954 
BONDS OF INDEMNITY 


Private Employment Agencies—Date When Effective and 
Expiration Date 


REQUESTED BY: James L. Weasmer, Commissioner of Labor, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Should a surety bond given to the Commissioner of 
Labor by a Private Employment Agency when ob- 
taining a license, as prescribed by Section 48-504, 
R. S. 1948, specify an effective date and a date of 
expiration? 


CONCLUSION: The validity of such bond is not affected by its 
failure to specify the date when it becomes effec- 
tive and a date of expiration. There is a legal 
presumption that it becomes effective when the 
bond is issued and remains in effect as long as the 
license remains in force 


Section 48-504, R. S., 1943, requires that each applicant for a li- 
cense as a Private Employment Agency shall submit with its application 
“a surety bond in the penal sum of two thousand dollars to be approved 
by the commissioner (of labor) and conditioned that the obligor will not 
violate any of the duties, terms, conditions, provisions or requirements 
of sections 48-501 to 48-514.” etc. 


The statute makes no requirement respecting the fixing of an ef- 
fective date or a date of expiration of this bond. 


It has been held that the absence of a date on a bond of this nature 
is immaterial. The bond takes effect from the time that it has been filed 
with the proper officer and a license issued in reliance thereon. See 11 
C. J. S. 403, Bonds, sec. 15: State ex rel. City of Memphis v. Hackman, 
273 Mo. 670, 202 S. W. 7; In re Moffitt’s Estate, 116 Vt. 286, 75 A2d 
698, 699. 
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It is our opinion that the validity of these bonds is not affected 
by their failure to specify a date of expiration. The bond must be pre- 
sumed to be in effect during the period for which the license on which 
it is based has been issued, and, if such license is for an indefinite 
period, the bond, likewise, is for an indefinite period. See Perkins 
County v. Miller, 55 Neb. 141, 75 N. W. 577; 11 C. J. S. 428, Bonds, 
sec. 51. 


August 7, 1954 
SCHOOL RETIREMENT SYSTEM 


Out-of-State Service Credit—Period of Employment in State 
Necessary to Qualify For 


REQUESTED BY: Glenn J. Anderson, Director, Retirement Systems, 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General; 


QUESTION: The School Retirement Law provides that a per- 
son claiming out-of-state service credit must, 
among other things, be a school employee of Ne- 
braska at the time of his retirement. Is a person 
who was employed by a school in Nebraska but 
one day prior to his retirement eligible to obtain 
out-of-state service credit? 


CONCLUSION: No. To be entitled to credit for out-of-state serv- 
ice, the applicant must be a ‘school employee”, as 
defined in Section 79-1501, R. S. Supp., 1953, at 
the time of his retirement 


Section 79-1522, R. S. Supp., 1953, provides in part: 


eg oto 


* (2) Under such rules and regulations as the board 
may prescribe, an employee, upon becoming a member, may re- 
ceive credit for not to exceed ten years of creditable teaching 
service rendered in public schools in another state if such member 
shall have paid into the school retirement system of the State of 
Nebraska an amount equal to the required deposits he would have 
paid had he been employed in this state; such required deposits 
to be paid as the board may direct within three years after mem- 
bership in the retirement system begins. 


“(3) A member who retires as a school employee of this state 
shall not receive credit for time in service outside of this state in 
excess of the time he has been in service as a school employee in 
this state. In order to receive such out of state credit such mem- 
ber must be employed as a school employee in this state at the 
time of his retirement.” (Emphasis supplied). 


Section 79-1501, R. S. Supp., 1953, defines the term “school em- 
ployee” as follows: 


“(26) School employee shall mean any employee of a public 


school whose services are engaged for at least half or more of each 
day of a school year on an annual or continuing contract basis.” 
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It is our opinion that, to entitle a member of the School Retirement 
System to claim credit for out-of-state service, he must, at the time of 
his retirement, be a “school employee” as defined by Section 79-1501, 


R. S. Supp., 1953. 


August 12, 1954 
TAXATION 


Duty of County Treasurer as to Disposal of Funds Collected as 
Taxes Under an Unconstitutional Law 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


QUESTION: 


CONCLUSION: 


Mr. Charles A. Chappell, Kearney County Attorney, 
Minden, Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


Under the Blanket Mill Tax Levy Act of 1949, a 
levy was made for the tax year of 1950, and again 
for the tax year of 1951, and taxes were collected 
thereunder. On June 6, 1952, the Supreme Court 
declared this law to be unconstitutional. Pursuant 
to L. B. 7 of the Extraordinary Session of the 
Legislature, 1952, (Sections 77-1736.01, 77-1736.02 
and 77-1736.03, R. S. Supp. 1953) warrants were 
drawn in favor of claimant taxpayers on the fund 
obtained by the 1951 levy, but some of these war- 
rants have never been presented for payment. 


Questions: 


1. What is the duty of the County Treasurer with 
reference to the funds on hand collected under the 
levy for the year 1950? 


1. If all claims against these funds, as authorized 
by Section 77-1735, R. R. S. 1943, have been paid 
or settled, the time for presenting claims having 
elapsed, any of such funds remaining may be trans- 
ferred by the County Board to the county General 
Fund as provided in Section 23-333, R. S. 1943, 


2. What is the duty of the County Treasurer with 
reference to the uncashed warrants issued on the 
1951 levy? 


2. The County Treasurer should maintain this 
fund as a separate fund until all warrants issued 
against it have been paid, or until such as remain 
unpaid are barred by the Statute of Limitations, 
which is five years after the warrants have been 
issued, assuming that there was money in the fund 
at the time they were issued sufficient for their 
payment, and, at the expiration of such period, any 
balance of such fund remaining may be transferred 
to the county General Fund under the provisions 
of Section 23-333, R. S. 1943. 
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In your letter to this Department of July 7, 1954, you refer to the 
Blanket Mill Tax Levy Act of 1949, which was declared unconstitu- 
tional by our Supreme Court in the case of Peterson v. Hancock, 155 
Neb. 801, 54 N. W. 2d 85. You state that at the time this act was held 
unconstitutional (June 6, 1952) there were some funds from the levy 
of 1950 in the hands of your County Treasurer; that under authority 
of L. B. 7, Extraordinary Session of the Legislature in 1952, warrants 
were issued for all of the 1951 tax collected under this unconstitutional 
law and most of them have been cashed, but some of them have not 
been presented for payment. You request our opinion on the following 


questions: 


1. What is the duty of the County Treasurer with reference to the 
funds on hand collected under the levy for the year 1950? 


2. What is the duty of the County Treasurer with reference to 
the uncashed warrants issued on the 1951 levy? 


Section 77-1735, R. R. S. 1943, provides that if a person claims a 
tax which he has paid was levied for an illegal or unauthorized pur- 
pose, or was otherwise invalid, except as set forth in Section 77-1729, 
he may, at any time within thirty days after such payment, demand of 
the State Treasurer, or of the treasurer of the local unit of government, 
in writing, a refund of such tax and if it is not refunded within ninety 
days thereafter he may sue the county or local subdivision for such tax. 
This is a general statute governing the recovery by the taxpayers of 
taxes illegally assessed and collected. 


The 1952 Special Session of the Legislature enacted a special law 
(L. B. 7) which now appears as Sections 77-1736.01, 77-1736.02 and 
77-1736.03, R. S. Supp. 1953, which applies specifically to taxes illegally 
assessed and paid within the period from November 1, 1951 to June 30, 
1952, and which provides that, notwithstanding the provisions of Section 
77-1735, any person paying such illegal taxes within such period may, 
within two hundred and forty days after September 5, 1952, demand in 
writing from the County Treasurer a refund of such taxes paid by him, 
and, if they are not refunded within a period of ninety days thereafter, 
he may sue the county for the amount so demanded. 


The taxes collected under the void act during the year 1950 would 
be refunded under the provisions of the general statute, Section 77-1735. 
If, after the time provided for filing claims for refund under Section 
77-1735 has expired, all claims have been paid and satisfied, and funds 
obtained by such illegal levy still remain in the hands of the County 
Treasurer, such funds are no longer subject to claim for refund by 
taxpayers, such funds may, in our opinion, be transferred to the General 
Fund of the County, as provided in Section 23-333, R. S. 1943. 


As to the taxes collected under the void act during the period from 
November 1, 1951 to June 30, 1952, against which warrants have been 
issued which remain uncashed and outstanding, the County Treasurer 
should maintain this fund as a separate fund for the payment of such 
warrants until such warrants have been barred by the Statute of Limi- 
tations, that is, five years after the date of their issuance, See Section 
25-250, R. S. 1943; Bacon v. Dawes County, 66 Neb. 191, 92 N. W. 313; 
Village of Arapahoe v. Albee, 24 Neb. 242, 38 N. W. 737. When all lia- 
bility against the fund has ended, any balance remaining may be trans- 
ferred to the county General Fund under authority of Section 23-333. 


—466— 


August 18, 1954 
SOIL CONSERVATION DISTRICTS 
REQUESTED BY: E, G. Jones, Executive Secretary, Soil and Water 


Conservation Committee, State of Nebraska, 134 
South 12th Street, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: (1) Does a Soil Conservation District organized 


under the Nebraska State Soil Conservation Dis- 
trict’s Law have authority to carry out, maintain, 
and operate “works of improvement” and to 
otherwise act as a “local organization” in accord- 
ance with the provisions of the “Watershed Pro- 
tection and Flood Prevention Act”? 


CONCLUSION: Yes, if the provisions and restrictions provided for 
in “Public Law 566 of the 83rd Congress” are 
followed. 

QUESTION: (2) Can Soil Conservation Districts enter into 


cooperative arrangements with other entities 
through which funds might become available to 
Soil Conservation Districts for use in connection 
with activities provided for in this federal law? 


CONCLUSION: Yes, if the provisions and restrictions provided for 
in “Public Law 566 of the 83rd Congress” are fol- 
lowed. 


The sections of the Nebraska statutes applicable to this problem 
and the portions thereof pertaining to it are as follows: Section 2-1506, 
R. R. S., 1943 provides in part: 


“State soil conservation committee; general powers and duties. 
 # %* Tt shall have authority to delegate to its chairman, to one or 
more of its members, to one or more agents or emp. oyees, such 
powers and duties as it may deem proper. * * 


Section 2-1507, R.R.S. 1943 provides: 


“State soil conservation committee; special powers and duties. 
In addition to the duties and powers hereinafter conferred upon 
the state soil conservation committee, it shall have the following 
duties and powers: (1) To offer such assistance as may be ap- 
propriate to the supervisors of soil conservation districts, organized 
as provided hereinafter in the carrying out of any of their powers 
and programs; (2) to keep the supervisors of each of the several 
districts organized under the provisions of this act informed of the 
activities and experience of all other districts organized hereunder 
and to facilitate an interchange of advice and experience between 
such districts, and cooperation between them; (3) to coordinate 
the programs of the several soil conservation districts organized 
hereunder so far as this may be done by advice and consultation; 
(4) to secure the cooperation and assistance of the United States 
and any of its agencies, and of agencies of this state in the work 
of such districts; and (5) to disseminate information throughout 
the state concerning the activities and programs of the soil conser- 
vation districts organized hereunder, and to encourage the forma- 
tion of such districts in areas where their organization is desirable.” 


—467— 


“Soil conservation district; acquisition of property; disposal. 
The district shall have power to obtain options upon and to acquire, 
by purchase, exchange, lease, gift, grant bequest, devise, or other- 
wise, any property, real or personal, or rights or interests therein; 
to maintain, administer and improve any properties acquired; to 
receive income from such properties and to expend such income in 
carrying out the purposes and provisions of this act; and to sell, 
lease, or otherwise dispose of, any of its property or interests there- 
in in furtherance of the purposes and the provisions of this act.” 
Section 2-1525, R.R.S., 1943. 


Section 2-1520, R.R.S. 1943 provides in part: 


“District supervisors; powers and duties. * * * The super- 
visors may invite the local governing body of any municipality or 
county located near the territory comprised within the district, to 
designate a representative to advise and consult with the super- 
visors of the district on all questions or program and policy which 
may affect the property, water supply or other interests of such 
municipality or county.” 


Section 2-1530, R.R.S. 1943 provides: 


“Soil Conservation district; general powers. The district shall 
have power to sue and be sued in the name of the district to have 
perpetual succession unless terminated as hereinafter provided: 
to make and execute contracts and other instruments necessary or 
convenient to the exercise of its powers; to make, and from time 
to time amend and repeal, rules and regulations not inconsistent 
with this act, to carry into effect its purposes and powers.” 


Construing the above sections it is necessary that the interpretation 
be coordinated with “Public Law 566 of the 83rd Congress” and a copy 
of this law is hereto attached and made a part of this opinion. 


A complete reading and study of the above cited “Public Law 
566” shows that it was the intent of the federal government that it 
“should cooperate with States and their political subdivisions, soil or 
water conservation districts, flood prevention or control districts, and 
other local public agencies for the purpose of preventing such damages 
and of furthering the conservation, development, utilization and dis- 
posal of water and thereby of preserving and protecting the Nation’s 
land and water resources.” 


However, the above act has certain specified limitations as to the 
extent of the assistance which the federal government will give to the 
soil conservation program and these restrictions should be specifically 
followed as far as any assistance from the federal government is con- 
cerned. These restrictions are found in the attached copy of the act. 


Section 2-1507, R.R.S. 1943 above quoted specifically gives the 
State Soil Conservation Committee power to secure the cooperation of 
the United States and any of its agencies for its work. 


Consequently, our answer to question Number 1 is Yes. 


Question Number 2 you ask relative to the possibility of Soil Con- 
servation Districts entering into cooperative arrangements with other 
entities. The portion of Section 2-1520, R.R.S. 1943 quoted above indi- 
cates an intent for cooperation between the various governing bodies 
within the district and in addition thereto we call your attention to 
Section 2-1507 subsection (3) above quoted which shows an intent on 
the part of the legislature to coordinate the programs of the several 
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Soil Conservation Districts so that this may be done by advice and 
consultation and cooperation between the various districts. 


An interpretation of these two acts, as we have pointed out herein 
above, would indicate an intention on the part of the Federal Govern- 
ment to cooperate with the State Soil Conservation Districts and other 
State agencies. 


An interpretation of the Soil Conservation District’s law, Sections 
2-1501 to 2-1547, R.R.S. 1943 inclusive together with sections 2-1503, 
2-1504, 2-1515, 2-1518, 2-1519, 2-1530.01, 2-1546 and 2-1548, 1953 Cumu- 
lative Supplement would indicate that the legislature intended for these 
to be cooperative and coordinated projects for the purpose of conserva- 
tion of our natural resources in the state. The State Soil and Water 
Conservation Committee and the various conservation districts have 
ample power to promote and consummate the projects that they deem 
advisable providing, of course, that ample funds on hand are properly 
provided and allocated as is provided for in the two acts herein re- 
ferred to. 


In this opinion we have not gone into the proper organization of 
the Soil Conservation Districts as we have no information as to the 
procedure followed. However, we assume that they have been legally 
organized according to sections 2-1508, 2-1509, 2-1510, 2-1511, 2-1512, 
2-1513, and 2-1514 of the Revised Statutes of Nebraska, 1943 and Sec- 
tion 2-1515 of the Revised Statutes for 1943, 1953 Cumulative Supple- 
ment and other provisions of the statutes relating to organization. 


August 18, 1954 
INTOXICATING LIQUORS 


Sale of Alcoholic Liquor to Indians; Effect of Judgment 
of Municipal Courts 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G, Hamilton, Assistant Attorney General. 
QUESTIONS: 1. Is Section 53-181, R. S. 1943, Which Prohibits 
the Sale of Alcoholic Liquor to Indians, Constitu- 
tional? 


2. Is a Judgment by a Municipal Court Declaring 
a Law Unconstitutional, Binding on the Nebraska 
Liquor Control Commission on a Statewide Basis? 


CONCLUSION: 1. Yes, 
2. No. 
Section 53-181, R.S. 1943, provides, in part, as follows: 


“It shall be unlawful for any person to sell, give away, dispose 
of, exchange, or barter any alcoholic liquor to any Indian, a ward 
of the United States of America, under charge of any Indian su- 
perintendent or agent, or any Indian including mixed bloods, over 
whom the United States of America through its departments exer- 
cises guardianship.” 


—469—* 


In answer to your first question, state and federal laws prohibiting 
sales of alcoholic liquor to Indians have, without exception, been de- 
clared constitutional. Insofar as state laws are concerned, they have 
been held to be valid exercise of the police powers of the state. Federal 
laws have been approved under the constitutional provisions investing 
Congress with the authority to regulate commerce with Indian tribes 
and because of the dependent relations with such tribes to the United 
States. People v. Bray, 38 Pac. 731; U.S. v. Nice, 241 U. S. 591; Fitch v. 
State, 102 Neb. 361, 167 N.W. 417; U.S. v. Holliday, 3 Wall 407; Black— 
Intoxicating Liquor. Section 42; 42 C. J. S. P, 791; Leeman v. Volcelka, 
149 Neb. 702, 32 N. W. 274. 


We have been unable to find any reported cases where such laws 
have been declared unconstitutional. The absence of any authority 
denying the state or federal governments the right to prohibit sales of 
alcoholic liquor to certain classes of people is best explained by a recog- 
nized authority on constitutional law, In Black on Intoxicating Liquor, 
supra, we find the following statement: 


“The constitutionality of such laws has seldom been ques- 
tioned, and indeed, their validity could scarcely be assailed with 
any show of reason. What authority we have is in affirmance of 
the Legislative power to ordain such regulations.” 


An act of the Legislature is presumed to be within constitutional 
limitations, unless the contrary clearly appears. State v. Farmers Irri- 
gation District, 116 Neb. 373, 217 N.W. 607. Courts should always 
attempt to sustain the constitutionality of any statute, if by reasonable 
construction it can be held to be for the welfare of the public. Board 
of Directors v. Collins, 46 Neb. 411, 64 N.W. 1086. 


In view of the law regarding the presumption of constitutionality 
and because of the fact that the courts have, in the past, upheld such 
laws, the answer to your first question must, of necessity, be answered 
in the affirmative. It may be that such laws are outmoded and un- 
necessary at this time, but when a controversy resolves into one of 
legislative wisdom or expediency, it then becomes an exclusive legisla- 
tive problem. Nelson v. Tilley, 137 Neb. 327, 289 N.W. 388. As was 
stated in State ex rel Magney v. Hunter, 99 Neb. 520, 156 N.W. 975, the 
“conditions and wants” of certain classes of people are best known by 
the legislators. 


In answer to your second question, the Supreme Court of Nebraska 
is the final authority to determine if a conflict exists between a state 
law and the state constitution. Where a federal constitutional question 
is involved, the final arbiter could be either the Supreme Court of the 
State or of the United States, depending on the procedure followed. 
However, a municipal court is an inferior court of record, limited in 
jurisdiction both as to causes of action and territorial boundaries. Sec. 
26-116-121, R. S. 1943. State ex rel. City of Omaha v. County Commis- 
sioners, 109 Neb. 35, 189 N.W. 639. 


It is our opinion that since a decision of a municipal court is limited 


in scope, your second question should therefore be answered in the 
negative, 
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August 25, 1954 
MOTOR VEHICLES 


Scope of Reciprocity Agreements Between Nebraska 
and Another State 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, State 
House, Lincoln, Nebraska. 


OPINION By: Clarence S, Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


QUESTION: If there is a reciprocity agreement entered into by 
Nebraska and another state as to the registration 
of trucks and buses, and under such agreement 
each state grants full reciprocity to such vehicles 
from the other state, so that the trucks and buses 
of one state are not required to pay the registration 
fees of the other states, is such a vehicle from this 
other state entitled to the protection of the reci- 
procity agreement if it is not operated in Nebraska 
in compliance with the laws of its own state? 


CONCLUSION: No. 
Your question involves the following fact situation: 


Nebraska and State X have entered into a reciprocity agree- 
ment, in which each state grants full reciprocity to the trucks from 
the other state permitting the trucks from one state to operate in 
the other without paying the registration fees of the other state. 
A truck from State X enters Nebraska for the purpose of doing an 
interstate business. State X requires registration of trucks on the 
basis of the gross weight, rather than for the net load which is the 
basis for truck registration in Nebraska. The truck in question 
is properly licensed in State X for 50,000 pounds gross weight, 
State X does not allow any tolerance on the registration limits, and 
this truck has a gross weight of 60,000 pounds. 


You ask whether this truck is entitled to the protection of the 
reciprocity agreement. 


In our opinion this truck is not entitled to the protection of the 
agreement. The Nebraska laws concerning the registration of trucks 
from other states, and the Nebraska reciprocity which is extended, are 
based upon the principle that the foreign truck is properly registered 
in its state and legally operating under such registration. When a 
truck such as the one above described is not operating legally under 
the registration of its own state, it is not entitled to reciprocity. Such 
a vehicle is therefore improperly registered. It is our conclusion that 
even though there may be full reciprocity with another state, if a non- 
resident has not complied with the laws of his own state relating to 
motor vehicles, his truck is subject to the registration laws of Nebraska. 


This same principle was applied to a Nebraska truck in Iowa, in 
the case of State v. Robbins, 235 Iowa 602, 15 N.W. 2d 877. In that case 
a Nebraska truck had been registered in Nebraska for a carried load 
weight of not to exceed 7000 pounds. This truck was stopped in Iowa 
with a load of 9160 pounds, and the driver was arrested by an officer 
of the Iowa road patrol. The defendant contended that the truck he 
was operating was duly registered under the statutes of Nebraska, and 
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under the reciprocity agreements between Iowa and Nebraska, no ad- 
ditional registration, license or fee was required for its operation in 
Iowa, and no Iowa statute was violated. The Iowa Supreme Court held 
that when a licensed truck of a resident owner of Nebraska is driven 
over the highways of Iowa, carrying a load in excess of the weight for 
which it is registered in Nebraska, it is not protected by the reciprocity 
statutes or agreements. The court affirmed the judgment of the trial 
court finding the defendant guilty of operating a motor vehicle which 
was not duly and properly registered according to law. 


August 26, 1954 


COUNTY HOSPITAL 


Bond Issue; Procedure to Submit Proposition to Voters Without 
Consent of County Board 


REQUESTED BY: John C. Gewacke, Fillmore County Attorney, 
Geneva, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: 1. Is there any procedure whereby the voters, by 
petition or otherwise, can cause the proposition of 
voting bonds for a county community hospital to 
be placed on the ballot without the consent of the 
county board, and, if so, what is that procedure? 


CONCLUSION: The procedure provided in section 23-501, R.S. 
Supp. 1953, may be followed for the erection of a 
county community hospital. 


QUESTION: 2. Does section 23-501, R. S. 1943, 1953 Cum. 
Supp., have any application to county community 
hospitals? 


CONCLUSION: Yes, 


Section 23-343, R.S. Supp. 1953, provides that the county board 
in any county having a population of thirty-six hundred inhabitants 
or more, may issue and sell bonds for the construction or acquisition 
of a county community hospital, and purchase suitable equipment for 
the same, provided that the question of issuance of such bonds has been 
submitted to the voters of the county at a general or special election 
and approved by a majority of the electors voting on such proposition. 
This section also provides that the amount of the bond issue shall be 
such as the county board may deem advisable. 


Sections 23-125 to 23-128 inclusive, provide for the submission to 
the voters of proposals for bond issues and the levy of special taxes, 
but the language of section 23-125 indicates that action to submit such 
question to the voters shall be taken by the county board. 


Section 23-501, R. S. Supp. 1953, provides: 
“Whenever it shall be deemed necessary to erect a courthouse, 


jail, or other public county buildings in any county in this state, 
the county board may, and upon petition of not less than one-fourth 
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of the legal voters of said county, as shown by the poll books of 
the last previous general election, shall submit to the people of 
said county to be voted upon at a general election or at a special 
election called by the county board for that purpose, a proposition 
to vote a special annual tax for that purpose of not to exceed one 
mill on the dollar upon the assessed value of all the taxable prop- 
erty in such county, except intangible property, for a term of not 
to exceed five years.” 


In our opinion the term “public county buildings” in section 23- 
501 includes county community hospitals. Such hospitals are built and 
maintained by public funds and are governed by a board of trustees 
appointed by the county board and required by law to report at regular 
intervals to the county board, and are engaged in performing a public 
service. The county hospital building is the property of the county just 
as is the county courthouse and the county jail, and we can see no 
legal basis for drawing a distinction between a county hospital and the 
courthouse or jail in this respect, It may be that the funds raised by 
resorting to the procedure provided for in section 23-501 would be 
inadequate for the erection of a hospital, but we can find no legal 
objection to proceeding under the provisions of this section for that 
purpose. It may be that the deficiency could be made up by gifts and 
public subscriptions. 


In the case of Bond v. Kennedy, 213 Ark. 758, 212 S.W. 2d 336, in 
a suit to determine whether a county hospital must be erected at the 
county seat, under a statute requiring “county buildings” to be erected 
at the county seat, the court assumed that a county hospital is a 
“county building,” but held that the statute did not apply inasmuch 
as it was passed at a time when county hospitals were not within the 
contemplation of the legislature. This is the only reported case which 
we have found that seems to have any bearing on the questions that 
you present. 


August 30, 1954 
WEED ERADICATION DISTRICT 
Assessment of Tax—Validity 


REQUESTED BY: Raymond B. Morrissey, County Attorney, Tecum- 
seh, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General, 


QUESTION: The officers of a noxious weed eradication district 
at their meeting fixed a levy of one-half cent per 
acre and certified the levy to the County Clerk. A 
taxpayer has filed objections with the county board 
for the reason that no meeting was called by the 
county clerk of landowners to fix and establish the 
assessment as provided in section 2-928, C.S. Supp. 
1953. Is this taxpayer’s objection good? 


CONCLUSION: Yes. 
Section 2-928, R. S. Supp., 1953, provides as follows: 


“Supervisors of weed districts shall, prior to the regular meet- 
ing of the landowners of the district held in the first calendar quar- 
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ter of each calendar year, prepare plans for the operation of the 
district, and an estimate showing the amount of money that will 
be required for administering the affairs of the district. Land- 
owners at this meeting shall then fix and establish the assessments 
that shall be made for this purpose. In no instance shall the as- 
sessments for administering the affairs of the district be so limited 
as to obstruct the plan for the operation of the district, Landown- 
ers shall likewise fix and establish the assessments for organizing 
and administering the affairs of the district at a meeting called 
by the county clerk, as provided for in section 2-919.” 


It will be noted that the statute provides that “Landowners shall 
likewise fix and establish such assessments at a meeting called by the 
county clerk,” etc. In the case you mention this procedure was not 
followed. Our supreme court has held that where a municipal corpora- 
tion levies an assessment on property pursuant to authority granted by 
statute, the statute must be strictly construed both as to the grant of 
power to levy the assessment and the procedure to be followed in so 
doing. City of Scottsbluff v. Kennedy, 141 Neb. 728, 4 N.W. 2d 878; 
Hutchinson v. City of Omaha, 52 Neb. 345, 72 N.W. 218; Haecke v. 
Eastern Sarpy County Drainage District, 141 Neb. 628, 4 N.W. 2d 744; 
Chicago & N.W. Ry. Co. v. Payne Creek Drainage District, 148 Neb. 
139, 26 N.W. 2d 607. 


It is our opinion that the failure to follow the procedure prescribed 
by the statute, in the case which you present, invalidates the levy and 
that the tax is void. 


August 31, 1954 
ELECTIONS 


Corrupt Practices 


REQUESTED BY: Ross D. Druliner, Jr., Dundy County Attorney, 
Benkelman, Nebraska. 


OPINION BY: Clarence S, Beck, Attorney General; 
C. C. Sheldon, Assistant Attorney General. 


QUESTION: Is a gift by a candidate for public office, which 
gift advertising the candidacy of the donor, not 
given as compensation for a vote or the promise 
of a vote, violative of section 32-1101, R.R.S., 
1943? 


CONCLUSION: No. Former Opinion, dated May 5, 1938, Report of 
Attorney General, Nebraska, 1937-1938, modified. 


Section 32-2001, C.S. 1929, commonly known as the Corrupt Prac- 
tices Act, provided, in part, that it shall be unlawful for any candidate 
for public office, by himself or through agents or representatives, to: 


‘cs = * Third: Pay out, give, contribute, or expend, or offer or 
agree to pay, give, contribute, or expend any money or other 
valuable thing for the purpose of promoting the nomination or 
election of any candidate * * *.” (Emphasis supplied.) 


On May 5, 1938, at a time section 32-2001 was in effect in the 
form above quoted, this office issued an opinion interpreting the mean- 
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ing of said section, See Report of Attorney General, Nebraska, 1937- 
1938, p. 69. This previous opinion, in substance, declared to be within 
the purview of the statute the giving away of any article of value 
which, by reason of matter printed thereon, or otherwise, advertised or 
promoted the candidacy of the donor. The opinion was also devoted to 
a discussion of the meaning of the term, “valuable thing.” 


Subsequent to the issuance of the aforementioned previous opinion 
of this office, the legislature has amended the pertinent portion of 
section 32-2001 to read as follows: 


“% & = second, pay out, give, contribute, or expend or offer or 
agree to pay, give, contribute, or expend any money or other 
valuable thing as compensation for a vote or votes or the promise 
of a vote or votes. * * *” (Emphasis supplied.) Laws 1941, p. 275; 
32-1101, R.R.S. 


It is readily apparent that the effect of the amendment is to 
materially narrow the scope of application of the statute. Under the 
present form of the statute, the giving of a valuable thing must be in 
the nature of compensation for a vote or the promise of a vote to bring 
the gift within the prohibition of the law. The gift of valuable things 
merely as a means of generally advertising or promoting the candidacy 
of the donor is no longer prohibited. 


Two elements must exist in order to bring a gift within the prohi- 
bition of the statute: First, it must be a valuable thing which is given 
by or on behalf of the candidate; second, the gift must constitute com- 
pensation for a vote or the promise of a vote. 


As was pointed out in our previous opinion, it is impossible to 
formulate any categorical rule for determination of what constitutes a 
valuable thing. Technically, every tangible article has some intrinsic 
value; even a grain of salt, or a blade of grass. Consequently, insomuch 
as the legislature employed no words of modification or qualification 
in connection with the term, “valuable thing,” virtually every conceiv- 
able tangible article which could be given away by a candidate during 
the course of a campaign might be construed as being a valuable thing, 
within the meaning of the statute. 


Therefore, for all practical purposes, the determination of whether 
a particular gift violates the statute will depend upon whether the gift 
was in fact a compensation for a vote or the promise of a vote. The 
use of the term “compensation for a vote,” as used in the statute, neces- 
sarily carries the connotation that a contract or agreement must be 
involved. Such a contract might be oral or written, express or implied, 
unilateral or bilateral; but presence of the essential elements of a valid 
contract would necessarily be required in order to constitute violation 
of the statute. The gift of any article, regardless of how negligible the 
value, by a candidate to a prospective voter, in return for which the 
voter cast his ballot for the candidate, would violate the provisions of 
the statute. In such a case it would be necessary to prove, of course, 
not only the fact that the recipient of the gift voted for the candidate, 
but also that the gift was the consideration for the vote. Conversely, 
although the value of the gift might have some probative value as a 
circumstance indicative of the existence of a contract or an agreement, 
the value of the gift would not in itself govern the conclusion as to 
whether a particular gift transaction contravened the statute. It is 
conceivable that a candidate might give a voter something of substan- 
tial value without even so much as an implied promise or agreement 
on the part of the recipient to vote for the candidate. In our opinion, 
gifts by a candidate, regardless of the value thereof, which are made 
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solely for the purpose of generally advertising and promoting the 
donor’s candidacy, and not as compensation for a vote or the promise 
of a vote for the candidate, do not come within the purview of the 
statute; except as concerns “drinks, cigars or other refreshments,” the 
giving away of which is expressly prohibited, even though not given 
as compensation for a vote or promise of a vote, 


In view of the above amendment to section 32-2001, C.S., 1929, our 
former opinion of May 5, 1938, is hereby modified to conform with this 
opinion. 


August 31, 1954 
VACANCIES 


Death of Incumbent of County Office; Term of Appointment; 
Nomination for Ballot Vacancies 


REQUESTED BY: Eugene F. Fitzgerald, Douglas County Attorney, 
Court House, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: The County Treasurer of Douglas County, who 
was also the Republican nominee for the office for 
the succeeding term, died subsequent to the pri- 
mary election but more than forty days prior to 
the general election, and you submit the following 
questions: 


1. Does the party appointed by the county board 
to fill the vacancy hold office until the commence- 
ment of the next term of office or only until the 
next general election? 


CONCLUSION: 1. The appointee of the county board holds office 
until a successor is elected at the general election 
and qualifies for the office, 


QUESTION: 2. Is it mecessary to have each political party 
nominate persons of the short term, running from 
the time of the general election to the commence- 
ment of the regular term? 


CONCLUSION: 2. If a political party fails to nominate a candi- 
date for the short term, such place will remain 
unfilled for that party, but this does not prevent 
persons from filing for the office by petition. 


QUESTION: 3. In the event it is the opinion of your office 
there is a short term, may one person be a candi- 
date for both the short and long terms? 


CONCLUSION: 3. No. 


Section 32-1040, R.S., 1943, provides that vacancies in county 
offices shall be filled by the county board. 


Section 32-1041 then provides in part as follows: 
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“Vacancies occurring in any state, judicial district, county, 
precinct, township, or any public elective office, thirty days prior 
to any general election, shall be filled thereat. * * *? 


Section 32-1043 provides: 


“Appointments under the provisions of sections 32-1040 to 
32-1042 shall be in writing and continue until the next election 
at which the vacancy can be filled, and until a successor is elected 
and qualified. The written appointment shall be filed with the 
Secretary of State, proper township clerk, or proper county clerk, 
respectively.” 


These statutory provisions clearly set forth that the appointee of 
the county board holds office only until a successor is elected in the 
coming general election and qualifies for the office, Such successor 
will hold office until the candidate elected to take office for the suc- 
ceeding term qualifies for such office. 


The manner of nominating a candidate for the short term is gov- 
erned by section 32-523, R.S. Supp., 1953, which reads as follows: 


“Whenever a vacancy occurs by the death of an incumbent 
of any elective office not more than forty days nor less than thirty 
days prior to a primary or general election, where the term of office 
extends beyond the next general election, the various political 
party committees shall nominate within three days, and whenever 
a vacancy occurs by the death of an incumbent of any elective 
office more than forty days prior to a general election, where the 
term of office extends beyond the next general election, the various 
political party committees shall nominate within ten days of the 
death of the incumbent, in the manner provided for by Chapter 32, 
a candidate to be placed upon the primary or election ballot; Pro- 
vided, that when any political party fails to nominate a candidate 
for any office at the primary election such place shall thereafter 
remain unfilled for that party, but this provision shall not prevent 
a person filing for such office as a candidate by petition as pro- 
vided by section 32-504.” (Emphasis supplied.) 


In the instant case the death occurred more than forty days prior 
to the general election and, therefore, the political party committees 
are required to make their nomination within ten days of the death 
of the incumbent. Had the death occurred “not more than forty nor 
less than thirty days” prior to the election, the nomination would have 
to be made within three days from the death of the incumbent. 


The method of nominating a candidate to fill the vacancy on the 
ballot for the full term is governed by section 32-522, R. S. Supp., 
1953, and requires that such nomination be made by the proper com- 
mittee of the political party. This section does not require that such 
nomination be made within any specific time, but merely provides that 
the certificate of nomination be filed “at least twenty days before 
the election.” We wish, however, to call your attention to the fact that 
in order that the name may be certified upon the election ballot it 
is necessary that the certificate be filed at least twenty-five days be- 
fore the election, and in order to give election officials sufficient time 
in the preparation and printing of their ballot it should properly be 
done at an earlier date. 


The same person is prohibited from being a candidate for both 
the short and long terms by the provisions of section 32-425, R. S. 
Supp., 1953, which provides in part: 
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* * The names of a candidate shall not appear on the ballot 
more than once except for the office of delegate to a national or 
county convention.” 


September 3, 1954 
AGRICULTURE AND INSPECTION DEPARTMENT 
Agricultural and Vegetable Seed—Label—Disclaiming Liability 


REQUESTED BY: R. G. Colborn, Chief, Seed Division, Department of 
Agriculture and Inspection, State Capitol. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Is the Director of Agriculture and Inspection re- 


quired to approve a label on agricultural or vege- 
table seed which, in addition to the matter required 
by statute, contains also a statement disclaiming 
liability or limiting the liability of the seller or 
which contains a “Non-Warranty Clause’? 


CONCLUSION: No. The law does not permit the addition of such 
statement to the label. 


Section 81-2,137.01, R. R. S., 1943, provides that each container of 
agricultural or vegetable seed which is sold or offered for sale for sow- 
ing purposes in this state shall bear thereon or have attached thereto 
in a conspicuous place a printed label or tag in the English language 
which shall give certain information which is specified in the statute, 
and requires that such tag or label shall be approved by the Depart- 
ment of Agriculture and Inspection. 


Section 81-2,139.01 forbids any person to “detach, alter, deface or 
destroy any label, provided for in sections 81-2,135.01 to 81-2,146.01 
or in the rules and regulations made and promulgated thereunder,” etc. 


Sections 81-2,138.01 forbids any person to sell or offer for sale any 
agricultural or vegetable seed which is “not labeled in accordance with 
the provisions of sections 81-135.01 to 81-2,146.01", or to publish false 
or misleading labeling. 


Section 81-2,143.01 gives to the Director of the Department of Ag- 
riculture and Inspection power to issue and enforce stop-sale orders 
on seed which he or his authorized agents believes is in violation of 
any of the provisions of sections 81-2,135.01 to 81-2,146.01, and sec- 
tion 81-2,145.01 makes the violation of these laws a misdemeanor pun- 
ishable by a fine of from $10 to $100 for the first offense and not to 
exceed $250 for each subsequent offense. 


The rules and regulations of the Department of Agriculture and 
Inspection, duly adopted and promulgated prescribe the form and 
contents of the labels to be attached to agricultural and vegetable 
seeds. 


The obvious purpose of adding to a label a statement disclaiming 
liability or attempting to restrict the liability of the seller in any 
way is to escape liability in case it is proved that any of the facts or 
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information contained in the label is false or misleading. The effect 
of such restrictions on the liability of the seller would, if permitted, 
largely nullify the purpose and effect of the seed-labeling law, which 
is to protect farmers and the purchasers of seed from the fraudulent 
practices of unscrupulous dealers and salesmen. 


It is doubtful, in our opinion, as to whether the courts would per- 
mit the sellers of this seed to escape liability by the addition of any 
statement to the label on their seed. Ordinarily a contract or agree- 
ment of this nature is held to be void on the ground that it is against 
public policy, See 17 C. J. S. 545, Contracts, sec. 191, et seq. 


Aside from the legal effect of such a statement insofar as it might 
affect the right of an injured purchaser of seed to recover damages, 
it is our opinion that the addition of such a statement or statements 
to a label, the contents of which are prescribed by the statute, would 
constitute an alteration under the statute. It would be equivalent to 
a statement by the seller that he represents he package of seeds to 
be thus and so, but will not accept responsibility if such statements 
prove to be false and misleading. Such a statement, in our opinion, 
constitutes a material alteration of the meaning and legal effect of the 
label as prescribed by statute, and is forbidden by statute. In short, 
the law requires the seller of seed to tell the truth about his seed, 
and will not permit him to add to such statement a qualifying state- 
ment signifying that the buyer relies on such statements at his peril. 
See Dunn v. Bushnell, 63 Neb. 568, 88 N. W. 693; Moorhead v. Minne- 
apolis Seed Co., 139 Minn. 11, 165 N. W. 484, L. R. A. 1918C 391; Ward 
v. Wal, er (S. Dak.) 176 N. W. 129. 


September 7, 1954 
ELECTIONS 


Filling of Vacancy After the Primary Election Upon the Nonpolitical 
Ballot for the Office of County Superintendent 


REQUESTED BY: Mr. Hugh Stuart, Dawson County Attorney, Lex- 
ington, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General. 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: 1. The person who was nominated at the last 


primary election in Dawson County for the office 
of county superintendent has ceased to be a can- 
didate for this office. How is this vacancy filled? 


CONCLUSION: 1. The vacancy may be filled by filing with the 
county Clerk a petition for a candidate bearing the 
signatures of at least two hundred fifty electors, 
and accompanying the petition shall be a receipt 
from the county treasurer for the filing fee of five 
dollars. 


QUESTION: 2. If this vacancy may be filled by filing petitions 
with the county clerk, is there a limitation on the 
number of petition candidates appearing on the 
nonpolitical ballot for the office of county superin- 
intendent at the general election? 
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CONCLUSION: 2. Yes. If there shall be more than one candidate 
for this vacancy, it shall be the duty of the Gov- 
ernor, thirty days prior to the general election, to 
choose from among the candidates the one whose 
name shall appear on the ballot. 


In your request for an opinion, you write that at the last election 
in Dawson County one candidate filed for the office of county superin- 
tendent, and he was the only person nominated for this office. This 
candidate has now accepted a teaching position and has ceased to be a 
candidate for county superintendent. 


Under the provisions of subsection (4), section 32-537, R. S. Supp., 
1953, there is now a vacancy upon the nonpolitical ballot for the office 
of county superintendent, occurring after a primary election. Sub- 
sections (2) and (3) provide that this vacancy may be filled by filing 
with the county clerk a petition, forty days prior to the general election. 
The petition must show the name and address of the candidate, the 
office to be filled, and the names and addresses of the signers, the truth 
of which must be sworn to by the circulator thereof. This petition must 
bear the signatures of at least two hundred fifty electors. Accompany- 
ing the petition for any such candidate shall be a receipt from the 
county treasurer for the sum which would have been required had 
the candidate filed before the primary election. That sum for this 
office is five dollars, as provided in section 32-513, R. S. Supp., 1953. 


Subsection (4) of section 32-537, R. S. Supp., 1953, also provides 
that where there is such a vacancy after a primary election, and there 
is more than one candidate for the vacancy, it shall be the duty of the 
Governor, thirty days prior to the general election, to choose from 
among the candidates the one whose name shall appear on the ballot, 
and such choice in this case shall be certified to the county clerk. 


September 9, 1954 


ELECTIONS 


Write-in Candidate for Office of County Judge Nominated at 
Primary Election 


REQUESTED BY: Darrell J. Stark, Logan County Attorney, Staple- 
ton, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: A write-in candidate for the office of county judge 


was nominated at the primary election. Is it neces- 
sary for this candidate to pay the fee required of a 
candidate who files for this office before the pri- 
mary election, and to file an acceptance of the 
nomination, before his name can appear on the 
nonpolitical ballot at the general election? 


CONCLUSION: No. 


You state in your request for an opinion that at the primary elec- 
tion in Logan County one person filed for the office of county judge 
and was nominated for this office. Another person who did not file 
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was a write-in candidate and he was also nominated. You ask whether 
this write-in candidate must pay a filing fee and file an acceptance of 
nomination before his name can appear on the nonpolitical ballot at 
the general election. 


It is our opinion that the write-in candidate is not required to 
pay any filing fee and he is not required to file any acceptance of 
nomination, Under the provisions of subsection (2), section 32-425, 
R. S. Supp., 1953, when no person or only one person files for the 
office of county judge, a write-in candidate for this office shall not be 
entitled to a certificate of nomination nor have his name placed on the 
general election ballot unless (1) he shall have received at least the 
second highest number of votes cast for such nomination, and (2) unless 
the number of votes so received by him shall be at least ten per cent 
of the total vote cast for Governor in such county at the preceding 
general election. When the write-in candidate meets these two statu- 
tory requirements, he is entitled to a certificate of nomination and his 
name shall be placed on the general election ballot. It is well settled 
that only such fees can be charged as are allowed by law, and a 
public officer claiming a fee must point to a definite law authorizing 
it. Ehlers v. Gallagher, 147 Neb. 97, 22 N. W. 2d 396. The Legislature 
has required neither the payment of a filing fee nor the filing of an 
acceptance of nomination on the part of a write-in candidate who 
meets other statutory requirements. 


September 10, 1954 
MOTOR VEHICLES 


Stopping When Passengers Getting On or Off School Buses 
REQUESTED BY: John D. Zeilinger, York County Attorney, York, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Ralph D. Nelson, Assistant Attorney General. 
QUESTION: 1. Is the operator of a motor vehicle who is 


meeting or overtaking a school bus required to 
bring his vehicle to a full stop when passengers 
are getting on or off the school bus? 


CONCLUSION: Yes. 


QUESTION: 2. Does this apply to the operator of a motor ve- 
hicle within any city or village as well as to the 
operator of a motor vehicle outside of a city or 
village? 


CONCLUSION: Yes. 
Section 39-742, R. R. S. 1943, provides, in part, as follows: 


“x % % Upon approaching any place where passengers are 
getting on or off * * * school buses, every person operating a 
motor vehicle shall bring such vehicle to a full stop and shall not 
again start until said * * * school buses have started.” 


It will be noted that the statute does not refer only to drivers 
approaching the school bus from the rear, or only to drivers passing or 
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overtaking a school bus. The direction of approach is not specified or 
limited. The statute requires every driver who is approaching any 
place where passengers are getting on or off a school bus to stop. The 
following language, found in State ex rel. Nebraska Beer Wholesalers 
Ass’n. v, Young, 153 Neb. 395, 399, 44 N. W. 2d 809, is therefore appli- 
cable: 

“Appellants suggest several rules of statutory construction as 
applicable to assist us in determining the intent and meaning of 
the foregoing statute. However, in view of the language used by 
the Legislature, we think that the following rule quoted in State 
ex rel. Sorensen v. First State Bank of Alliance, 122 Neb. 502, 240 
N. W. 747, 749, 79 A. L. R. 576, from 25 R. C. L. 957, s. 213, is 
applicable: ‘A statute is not to be read as if open to construction 
as a matter of course. It is only in the case of ambiguous statutes of 
uncertain meaning that the rules of construction can have any 
application. Where the language of a statute is plain and unam- 
biguous and its meaning clear and unmistakable, there is no 
room for construction, and the courts are not permitted to search 
for its meaning beyond the statute itself. See 50 Am. Jur., Statutes, 
s. 225, p. 204.” 


The language of this section does not limit its application to either 
outside of a city or village, or within any city or village, to a highway, 
or a private drive. The section is applicable to all operators of motor 
vehicles approaching a school bus under the circumstances set forth, 
without limitation to the street or highway on which this motor vehicle 
is being operated. We cannot limit the clearly expressed intent of the 
Legislature. 


September 16, 1954 
SCHOOLS 
Redistricting 


REQUESTED BY: Mr. Stanley L. Hawley, Assistant Superintendent 
of Public Instruction, Division of Administration, 
Department of Public Instruction, State Capitol, 
Lincoln 9, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 


QUESTION: Under section 79-426.21, Revised Statutes 1943, 
1953 Cumulative Supplement, who has the respon- 
sibility of approving the final draft of school dis- 
trict reorganization plans to be submitted to the 
voters for approval or disapproval? 


CONCLUSION: State Committee for School District Reorganization. 
Section 79-426.21 and 79-426.22 provide as follows: 


“A group of districts may institute a reorganization of the dis- 
tricts by filing a petition of twenty-five per cent of the legal voters 
of the districts with the county superintendent. The petition shall 
contain a plan of the proposed reorganization. The county super- 
intendent shall forward the petition within ten days to the state 
committee for school district reorganization. A signing petitioner 
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shall not be permitted, after the filing of the petition, to withdraw 
his name therefrom.” 


“The state committee for school district reorganization shall, 
within sixty days after receipt of the petition provided for in sec- 
tion 2 of this act, make a personal check of the plan proposed 
in the petition in conjunction with the county committee for re- 
organization of school districts to determine the feasibility of such 
proposed reorganization and its effect upon further reorganiza- 
tion projects in the area. The proposal, as finally approved or as 
amended, shall be returned to the county superintendent who 
shall call an election, as provided for by section 79-426.15, Re- 
vised Statutes Supplement, 1951, If the proposal for reorganiza- 
tion is approved by the electors, reorganization shall be had accord- 
ing to the provisions of sections 79-426.17 and 79-426.18, Revised 
Statutes Supplement, 1951.” 


Under these particular sections of the statutes, a district plan of 
reorganization is established. 


The above plan should not be confused with the plans provided 
for under sections 79-426.07 to 79-426.14 inclusive. Under these sec- 
tions a separate and distinct procedure is provided. It will be noted 
that these sections of the statutes became effective May 31, 1951, while 
the above-quoted statutes, sections 79-426.21 and 79-426.22 were in- 
cluded in a separate act which became effective September 14, 1953. 


It is a well-recognized principle of statutory construction that, 
where there is some apparent ambiguity in the statutes, the statute 
which was passed latest will be presumed to be controlling. 


It is also a well-recognized principle of statutory construction 
that when an act of the legislature in and of itself provides certain 
specific remedies, then that also is controlling in an interpretation 
of other related remedies. 


Consequently, we conclude that under the above-quoted statutes 
the following procedure should be used: 


1. The plan as presented by the petition of twenty-five per 
cent of the voters shall be filed with the County Superintendent 
who shall forward the plan to the State Committee for School 
District Reorganization, 


2. The State Committee shall make a personal check of the 
plan in conjunction with the County Committee, 


3. The State Committee shall then prepare and approve the 
final draft, as amended, and return it to the County Superintendent 
who shall call an election as provided for in section 79-426.15, 
Revised Statutes Supplement, 1951. 
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September 17, 1954 
DRUG STORES 
Giving of Trading Stamps With Prescriptions—Legality of 


REQUESTED BY: Mr. Husted K. Watson, Director, Bureau of Ex- 
amining Boards, Department of Health, State Capi- 
tol. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Is the giving of trading stamps by a drug store in 
connection with the filling and sale of prescriptions 
permissible? 


CONCLUSION: Yes, 


Sections 28-967 to 28-971 inclusive, R. R. S. Nebr. 1943, author- 
ize the issuance of trading stamps subject to the restrictions and con- 
ditions therein imposed. In the case of State ex rel. Hartigan v. Sperry 
& Hutchinson Co., 94 Neb. 785, 144 N. W. 795, our Supreme Court held 
that the law forbidding Gift Enterprises, insofar as it forbade the 
giving of trading stamps with purchases, was an unreasonable and 
arbitrary interference with the liberty of the individual to transact 
business, and was unconstitutional. 


In the case of druggists, however, the question presented is some- 
what different. Persons who are engaged in the business of selling 
drugs and medicines at retail and persons who compound or dispense 
drugs, or fill the prescriptions of licensed physicians and surgeons, 
dentists and veterinarians, are defined to be engaged in the practice 
of pharmacy by Section 71-1,142, R. R. S. 1943, and are required to ob- 
tain a license from the Department of Health. See Section 71-102, 
R. R. S. 1943. Licensed practitioners of the professions enumerated 
under Chapter 71, R. R. S. 1943, are subject to certain regulations 
and conditions which are not applicable to persons generally. 


We have carefully examined the statutes which regulate the 
licensing of pharmacists and the practice of pharmacy. The only pro- 
visions which we have found which appear to us to have any possible 
bearing on the question which you present, are those found in Section 
71-148, R. R, S. 1943, defining acts which constitute “unprofessional 
conduct” which would warrant the revocation of a professional license. 
Among the acts which are defined as unprofessional conduct by Sec- 
tion 21-148 are: “(1) Solicitation of professional patronage by agents 
or persons popularly known as ‘cappers’ or ‘steerers,’ or profiting by 
the acts of those representing themselves to be agents of the 
licensee * * * * * * * * * (3) division of fees, or agreeing to split or 
divide fees, received for professional services with any person for bring- 
ing or referring a patient * * * * * * * * (11) advertising prices for 
professional services * * * * * * * * (15) offering discounts or in- 
ducements to prospective patients, by means of coupons, or otherwise, 
to perform professional services during a given period of time or du 
ing any period of time for a lesser or more attractive price;” * * * 
It is our opinion that the giving of trading stamps with the filling and 
sale of prescriptions does not come within the definition of “unpro- 
fessional conduct” as found in Section 71-148. 


Under date of February 15, 1954, this Department issued an opinion 
to the Director of the Nebraska Real Estate Commission on the giving 
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of trading stamps by licensed real estate brokers to purchasers of real 
estate, which involved a consideration of the statutes governing real 
estate brokers which contain provisions similar to those pertaining to 
pharmacists. Our opinion was that the practice of giving trading stamps 
was legal in the case of real estate brokers. It is our opinion that the 
practice is also legal in the case of pharmacists in connection with the 
filling and sale of prescriptions. 


September 20, 1954 
COUNTY BOARD OF MENTAL HEALTH 


Authority to Order Mentally Ill Persons to Be Cared for Outside of 
County 


REQUESTED BY: Mr. John J. Gross, Cuming County Attorney, West 
Point, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. When the county board of mental health finds 


a person to be mentally ill, and without finding that 
such person should be admitted to a state hospital 
for the mentally ill, the board orders him placed 
in custody for private care and treatment, is such 
care and treatment restricted to that which is 
available only within the territorial limits of the 
county? 


CONCLUSION: No. In cases where suitable care and treatment 
cannot be provided in the county the board may 
arrange for such case and treatment to be given 
outside the county 


QUESTION: 2. When the county board of mental health finds 
a person to be mentally ill and further finds that 
he should be admitted to a state hospital for the 
mentally ill, and it appearing that he cannot at 
once be admitted to such hospital the board 
thereupon orders him placed in custody for care 
and treatment either as a public or private patient 
until he can be admitted, is such care and treat- 
ment restricted to that which is available only 
within the territorial limits of the county? 


CONCLUSION: No, 


QUESTION: 3. In any case, when the county board of mental 
health while finding a person to be mentally ill 
does not order him admitted to a state hospital for 
the mentally ill and places him in custody for 
care and treatment, and if his care and treatment 
requires facilities and treatment not available 
within the county, may the custodian provide the 
necessary facilities and treatment outside of the 
territorial limits of the county? 


CONCLUSION: Yes. 
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Section 83-329, R. R. S. 1943, provides that whenever any person 
has been found to be mentally ill by the county board of mental health 
and it appears that he cannot at once be admitted to a state hospital 
and that he cannot safely be allowed to go at liberty, the board may 
provide for the care of the patient outside of the hospital either as a 
public or private patient. Section 83-329.02, R. R. S. 1943, makes 
further provision for the care of mentally ill persons outside of state 
hospitals and requires that the board members shall appoint some 
suitable person as special guardian to restrain, protect and care for 
the patient “in such manner as will best secure his safety and com- 
fort and best protect the persons and property of others.” 


Section 83-329.03, R. R. S. 1943, being a part of the same act, 
which was passed in 1949, makes further provision for the care of 
mentally ill persons outside of state hospitals, and provides that: 


“The county board shall avail itself of and take into considera- 
tion the best obtainable professional advice including that of the 
county board of mental health in determining the most suitable 
type of care and facility available for such patients. If there is 
no nursing home or hospital for the reception of such patients 
and no more suitable place to be found, the patient may be con- 
fined in the county jail in charge of the sheriff.” 


The above-mentioned statutes were all a part of L. B. 529, enacted 
by the 1949 Session of the Legislature (Chap. 295, p. 1003, Laws of 
Nebraska, 1949). They clearly indicate, we think, a legislative intent 
to provide for the mentally ill the best care and treatment possible 
within reasonable limits as well as to afford adequate protection to the 
public against the acts of such persons. We find no provision in L. B 
529, requiring, either expressly or by implication, that the mentally 
ill person shall receive treatment in or be confined to a home or insti- 
tution within the county of his residence or legal settlement. This law 
places no territorial limits or restrictions on the care and treatment of a 
mentally ill person. 


However, Section 83-333, R. R. S. 1943, which was last amended by 
the 1947 Session of the Legislature (L. B. 74, Chap. 335, p. 1055, Laws 
of Nebraska, 1947) provides that: 


“The county board of mental health shall have cognizance 
of applications on behalf of persons alleged to be mentally ill, 
but whose admission te a state hospital for the mentally ill is not 
sought. Such applications shall be made in substantially the man- 
ner prescribed in this act, except that the applications shall ask 
that provision be made for their care as mentally ill persons, either 
public or private, within the county. Upon proof that such persons 
are mentally ill and need care, the board members shall provide 
for their care, protection and restraint as in the case of other appli- 
cations.” (Emphasis supplied). 


Section 83-335 provides for the discharge of such persons when the 
board is satisfied that cause for the care of such person “within the 
county” no longer exists. 


Both sections 93-333 and 83-335 were a part of L. B. 74 enacted 
in 1947, and prior to the broader act respecting care of the mentally 
ill outside of state hospitals enacted in 1949. Furthermore, it will be 
noted that Section 83-333 provides that ‘the application shall ask that 
provision be made for their care * * = %& within the county,” 
etc. The statute merely goes on to say that “the board members shall 
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provide for their care, protection and restraint as in the case of other 
application.” It does not say that such care, protection and restraint 
shall be provided “within the county.” 


From an examination of these several statutes it is our conclusion 
that the provisions of Sections 83-333 and 83-335 with reference to 
care of the mentally ill “within the county” were directory rather 
than mandatory and indicate a legislative intent that sucf# care and 
treatment shall be “within the county” whenever it is feasible and 
practicable but not that it must be provided within the county under 
any and all circumstances, It must be assumed that the Legislature 
recognizes and takes cognizance of the fact, which is a matter of com- 
mon knowledge, that many of the counties in Nebraska lack suitable 
facilities for the proper care and treatment of mentally ill persons and 
that, in such cases, the county board of mental health, in providing 
the care and treatment required by statute, must make provision for 
the care of such patients outside of the county of their residence or 
legal settlement. It is an elementary principle of statutory construction 
that statutes pertaining to the same subject matter must be construed 
together; that later enactments take precedence over prior laws if any 
conflict occurs; and that the general intent of the Legislature, as evi- 
denced by the language of the statutes themselves, must prevail in 
cases of any seeming conflict in the language employed. It is evi- 
dent that the Legislature intends that suitable and adequate care shall 
be provided for mentally ill persons who are not committed to state 
hospitals, and where this cannot be provided within the county of the 
residence or legal settlement of such persons it is the duty of the county 
board of mental health to provide such care and treatment outside the 
county when it is possible to do so, 


September 16, 1954 
STATE RAILWAY COMMISSION 
Jurisdiction Over Rural Electric Rates 


REQUESTED BY: Joseph J. Brown, Chairman, Nebraska State Rail- 
way Commission, Capitol Building, Lincoln, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

H. G. Hamilton, Assistant Attorney General, 
QUESTION: Does the Nebraska State Railway Commission have 


jurisdiction to entertain and determine a complaint 
against the Panhandle Rural Electric Membership 
Association? 


CONCLUSION: Yes. 


The Panhandle Rural Electric Membership Association is incor- 
porated under the general nonprofit corporation laws of the State of 
Nebraska, The sections governing these corporations are sections 
21-1501 to 21-1529, R. S., 1943. 


Section 21-1523 provides in effect that such corporations may be 


organized for the transaction of any lawful business or to promote or 
conduct any legitimate objects or purposes. Section 21-1524 provides 
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that except as otherwise provided, and with certain exceptions, the 
provisions of sections 21-101 to 21-1,157, R. S., 1943, shall apply to 
nonprofit corporations as well as those general corporations estab- 
lished for profit. 


It thus becomes apparent that a nonprofit corporation is subject 
generally to the provisions governing general corporations. 


Section 21-102, R. S., 1943, which deals with corporations in gen- 
eral, authorizes the organization of such corporations to construct and 
operate electric facilities. 


Corporations engaged in generating and transmitting electric 
energy for sale are not common carriers, and if any jurisdiction is 
vested in the railway commission over rates of such corporations, it 
must be found in some statutory provision. Miller v, Iowa-Nebraska 
Light & Power Co., 129 Neb. 757. 


Sections 70-401 and 70-404, R. R. S., 1948, provide as follows: 

“All persons, associations or corporations engaged in this state 
in the generating or transmitting of electric current for sale, or 
both, for power or other purposes, where the person, association 
or corporation operates an electric transmission line outside of the 
limits of incorporated cities or villages, shall furnish facilities, 
accommodations and service under rates, regulations and permits 
to be made, prescribed and granted by the Nebraska State Rail- 
way Commission, upon application, to (1) any individual or any 
person who may reside in a territory which may be served by 
an electric transmission line, and who may apply for physical con- 
nection and service; (2) any association or corporation which may 
be formed for the purpose of building its own line with facilities 
and equipment, and which may apply for physical connection and 
service from such high-powered electric transmission line, and 
thereby transmit electric current for its own use or general pur- 
chase and sale; (3) any municipal corporation which may con- 
struct or acquire its own lines, and which may apply for such 
physical connection and service from such electric transmission 
lines; and (4) any such other person, association or corporation 
possessing, by ownership or lease, lines equipped for the transmis- 
sion of electric current for its own use or general purchase or sale, 
which may apply for physical connection and service.” (70-401) 


“The Nebraska State Railway Commission shall, upon applica- 
tion of any consumer, proceed to make an investigation and hold 
the necessary hearings, and make a finding and order as to what 
reasonable rates shall be charged to consumers of electricity for 
light, heat or power purposes, or by the person, firm or corpora- 
tion purchasing electricity or electric current for distribution from 
such line or company. The commission shall, from time to time, 
make such reasonable regulations as to the service which shall 
be given to such consumers by such lines or companies.” (70-404) 


The Supreme Court of Nebraska, in the case of Miller v. Iowa- 
Nebraska Light & Power Co., supra, construed these two sections to- 
gether. It was there held that they are sufficient to clothe the com- 
mission with power and authority to make findings as to rates and 
service where electric current is distributed for light, heat or power 
purposes from lines of companies engaged either in the generating or 
transmitting of electric current for sale in the State for power or 
other purposes. The court held further that upon application of a con- 
sumer the commission had jurisdiction to hold hearings and determine 
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what are reasonable rates for furnishing electric current to rural users 
along the transmission lines of companies engaged in the generation 
and transmission of electric current for sale. 


It will be noted that this corporation is not formed as a public 
power district, a rural power district or as an electric cooperative cor- 
poration, which appear to be exempt from the jurisdiction of the com- 
mission in the matter of electric rates. 


It is true that this corporation is a nonprofit, non-stock organ- 
ization, but it has been held that this fact in itself is not sufficient 
to change the character of such a corporation into that of a private co- 
operative or membership organization. 132 A. L. R. 1495, Ann., pp. 
1500-1502. 


Based upon examination of the articles of incorporation of the 
Association here involved, we necessarily concluded that it appears to 
be incorporated under the general nonprofit corporation laws of this 
state, as we have set forth in the first paragraph of this opinion. If 
such is the fact, then it is equally necessary that we conclude as a 
matter of law that the Association comes within the statutory jurisdic- 
tion conferred on the commission in sections 70-401 and 70-404. 


September 27, 1954 
ELECTIONS 
Effect of Nomination of Public Officer as Candidate for Another Office 


REQUESTED BY: Frank Marsh, Secretary of State, State House, Lin- 
coln, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 
QUESTION: Where a vacancy has occurred in the office of 


U.S. Senator by death of an incumbent thirty days 
prior to a primary election, the term of office of 
this incumbent extending beyond the next general 
election, and the political party committee and 
the voters of that party have nominated as a can- 
didate for this office a person who is a Representa- 
tive, is a vacancy created in the elective office 
which the candidate now holds as of the date of 
the commencement of the term of the office for 
which he was so nominated? 


CONCLUSION: No. 


The late Senator Hugh A. Butler was re-elected in 1952 to the 
United States Senate for a six year term. He died on July 1, 1954. 
Under the provisions of section 32-523, R. S. Supp., 1953, because a 
vacancy had occurred by the death of an incumbent of an elective 
office not more than forty days nor less than thirty days prior to a 
primary election, and because the term of this office extends beyond 
the next genera! election. the State Central Committee of the Repub- 
lican Party on July 3, 1954, nominated a candidate to be placed upon 
the primary ballot, This candidate so chosen was Representative Ro- 
man L, Hruska, of the Second Congressional District. 
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Representative Hruska was nominated as a candidate to be placed 
upon the primary ballot for the office of United States Senator by a 
party committee, pursuant to the provisions of Section 32-523, R. S. 
Supp., 1953. He was then nominated for this office at the primary 
election held on August 10, 1954. 


On September 23, 1954, William J. Lindsay of Omaha, Nebraska, 
presented a petition for nomination to the Secretary of State, for the 
office of Representative in Congress of the Second Congressional Dis- 
trict, for the short term, November, 1954, to January, 1955, with the 
request that his name be placed on the official ballot at the general 
election to be held November 2, 1954. Mr. Lindsay contends that the 
petition for nomination must be accepted, his contention being based 
upon the theory that a vacancy will be created in the elective office 
which Representative Hruska now holds as of the date of the com- 
mencement of the term of the office for which Representative Hruska 
is now a candidate, United States Senator. In support of his conten- 
tion, Mr. Lindsay has cited section 32-503, R. S. Supp., 1953. 


In our opinion a vacancy has not been created in the elective 
office which Representative Hruska now holds as of the date of the 
commencement of the term of the office for which he has been nom- 
inated, Accordingly, as we so advised your office on September 23, 
1954, prior to this request for an opinion, the Secretary of State can- 
not accept the filing of the petition for nomination for the so-called 
“short term.” 


The reason for this conclusion is that the Constitution of the 
United States provides for the term of office of a Representative, and 
also provides that each house shall be the judge of the elections, re- 
turns and qualifications of its own members, The general rule is that 
when the Constitution has created an office and fixed its terms, and 
provided the manner of removal of an incumbent, it is beyond the 
power of the Legislature to declare a vacancy in that office. Conroy 
v. Hallowell, 94 Neb, 794, 144 N. W. 895. 


It may also be pointed out that Section 2, Article 1, Constitution 
of the United States, that when vacancies happen in the representa- 
tion from any state, the executive authority thereof shall issue writs 
of election to fill such vacancies. Pursuant to this provision, our Legis- 
lature has enacted section 32-1042, R. S. Supp., 1953, which provides 
that the Governor shall order a special election to fill a vacancy in 
the office of Representative in Congress, when that body will convene 
prior to the next general election. We now have the situation presented 
where there is neither a vacancy prior to the next general election, or 
an indication that the House of Representatives will convene prior to 
the next general election. There therefore is no provision for the 
election of a Representative in line with the request of Mr. Lindsay. 


September 27, 1954 
WATERSHED PLANNING 


REQUESTED BY: Hon. Robert B. Crosby, Governor of the State of 
Nebraska, State House, Lincoln, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
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QUESTION: Do there exist any state agencies having super- 
visory responsibility to approve programs provided 
for in Public Law 566? 


CONCLUSION: No. 


In order to answer your question it is necessary to quote more 
fully from Section 3 of the federal act as follows: 


“Sec. 3. In order to assist local organizations in preparing 
and carrying out plans for works of improvement, the Secretary 
is authorized, upon application of local organizations if such ap- 
plication has been submitted to, and not disapproved within 45 
days by, the State agency having supervisory responsibility over 
programs provided for in this Act, or by the Governor if there is 
no State agency having such responsibility— * * *.” (Emphasis 
supplied) 


Calling your attention to the language we have emphasized above, 
it is clear that the State of Nebraska could not have any existing agency 
which would have “supervisory responsibility” over programs provided 
for in that act for the reason that the federal act was only recently en- 
acted as of August 4, 1954, and our state legislature has not yet had 
an opportunity to delegate authority to any state agencies. 


We do not believe that the provisions of Chapter 2 of Article 15, 
Compiled Statutes for 1943, Reissue of 1954, which is the Soil Conser- 
vation Act, establishes any such state agency having supervisory re- 
sponsibility. 


Therefore it will be necessary to resort to the alternative provided 
in the federal act which requires in such situations that the Governor 
shall provide the necessary approval. 


October 4, 1954 
COUNTY BOARD 


Right of Member of County Board to Be Employed as Assistant 
County Highway Commissioner 


REQUESTED BY: Mr, Hugh Stuart, Dawson County Attorney, Lex- 
ington, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


QUESTION: A county board of three commissioners in a county 
having a population of less than fifty thousand has 
appointed as county highway commissioner a mem- 
ber of the county board. Are the two other mem- 
bers of the county board authorized to serve as 
assistant county highway commissioners, and to 
receive compensation for these duties in addition 
to their compensation as members of the county 
board? 


CONCLUSION: No. 
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Dawson County has a population of less than fifty thousand, and 
the county board is authorized to appoint as county highway commis- 
sioner some member of the county board, under the provisions of sec- 
tion 39-501, R. R. S. 1943. The county board consists of three commis- 
sioners, and the question raised is whether the other two members of 
the board can be employed as assistant county highway commissioners, 
and be paid compensation for these duties in addition to their com- 
pensation as members of the county board. 


In our opinion, these county board members cannot be so employed 
as assistant county highway commissioners. The Legislature has 
authorized the appointment of one county board member as county 
highway commissioner. However, in 1949, the Legislature amended 
section 33-128 (Laws 1949, c. 96, sec. 1, p. 258) eliminating the separate 
provision for compensation for directing road work, which provision 
had served as a means of additional eomrencp‘inn for county board 
members, There is therefore no longer any specific statutory authoriza- 
tion for this type of additional compensation. It may also be pointed 
out that section 23-146, R. S. Supp., 1953, provides that no county 
officer shall in any manner be pecuniarily interested in or receive the 
benefit of any contracts executed by the county. This statute prohibits 
the employment of county board members as assistant highway com- 
missioners of the county. See Wilson v. Otoe County, 71 Neb. 435, 98 
N. W. 1050; Report of the Attorney General, 1951-1952, p. 264. An 
exception to section 23-146, R. S. Supp., 1953, exists in the event of a 
specific statute, as in the case of the county highway commissioner. 


October 5, 1954 
MOTOR VEHICLES 


Penalties for Violation of Weight Limitations—Applicable to Farm 
Trucks 


REQUESTED BY: Mr. John C. Gewacke, Fillmore County Attorney, 
Geneva, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D. Nelson, Assistant Attorney General. 


QUESTION: If an axle of a farm truck is carrying a gross load 
in excess of eighteen thousand pounds plus the tol- 
erance of five per cent, what is the penalty section? 


CONCLUSION: Section 39-723.06, R. S. Supp., 1953. 


Section 39-722, R. S. Supp., 1953, provides in part that no axle 
shall carry a gross load in excess of eighteen thousand pounds. Section 
39-723.03, R. S. Supp., 1953, permits a tolerance of five per cent on 
any axle, so that the maximum single axle load is 18,900 pounds. 


The axle load limitation is the result of legislation recommended 
by the American Association of State Highway Officials after years 
of research. This research showed that road surfaces, as far as vehicu- 
lar loads are concerned, are affected mainly by the weight concentrated 
upon each axle, and the Association recommended an 18,000 pound 
axle load limit as one found reasonable in the light of experimentation 
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and research. At least 35 states now have adopted this limit, as re- 
ported by the Bureau of Public Roads. 


It is clear that the highways do not recognize a distinction be- 
tween types of trucks, so far as road damages is concerned. Neither 
does the statute make a distinction, since subsection (2) of section 
39-722, R. S. Supp., 1953, provides: 


“(2) No wheel of a vehicle or trailer * shall carrv a gross 
load in excess of nine thousand pounds, nor shall any axle carry 
a gross load in excess of eighteen thousand pounds. * * *.” 


Subsection (3) of section 39-722, R. S. Supp., 1953, provides that 
every vehicle, and every combination of vehicles must comply with 
subsection (2). 


Section 39-723.03, R- S. Supp., 1953. provides in part that it shall 
be unlawful to operate upon the public highways of this state any 
motor truck, truck-tractor, or trailer carrying a load of more than 
five per cent in excess of the load on any axle, as provided by sub- 
section (2) of section 39-722, and that any person operating a motor 
vehicle carrying a load which exceeds the maximum load as provided 
by section 39-722 and the tolerance herein provided shall be penal- 
ized on the weight in excess of the load permitted by section 39-722. 
With the statutory reference to “any motor truck, truck-tractor, or 
trailer” and to “any person operating a motor vehicle carrying a 
load which exceeds the maximum load” it is apparent that there is 
no distinction between types of trucks in this section. 


The general penalty section for overloading is section 39-723.06, 
R. S. Supp., 1953, which provides that “Any person operating any 
freight-carrying vehicle, bus, truck, truck-tractor, or trailer, where 
the weight of the vehicle and load is in violation of the provisions 
of section 39-722 and the tolerance permitted by subdivision (2) of 
section 39-723.03, shall be guilty of a misdemeanor and shall, upon con- 
viction thereof, be fined” as provided. This section is made applicable 
to several types of vehicles, with no distinction or difference noted 
for commercial and noncommercial vehicles. The general rule is that 
the court will not read into a statute exceptions not made by the legis- 
lature. State, ex rel. Thayer v. School District of Nebraska City, 99 
Neb. 338, 156 N. W. 641. In State v. Stapel, 103 Neb. 135, 170 N. W. 
665, our court held that the courts will not narrow the terms of a 
criminal statute so as to give them a strained or unnatural construc- 
tion. We believe that rule is applicable in the question presented. Prior 
to the 1953 amendments, as was pointed out in the request for an 
opinion, the penalty section was section 39-725, R. R. S. 1943, which 
likewise made no distinction between types of motor vehicles involved. 
The legislature deleted the reference to section 39-722 in section 39-725, 
in enacting L. B. 114, Session Laws 1953, and provided the penalty 
for overloading in section 39-723.06, R. S. Supp., 1953, 


In our opinion, section 39-723.06, R. S. Supp., 1953, is the applicable 
penalty statute when the gross load on an axle of a farm truck exceeds 
18,900 pounds. 
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October 6, 1954 
BONDS—COUNTY OFFICERS 
Right of Officer to Select Own Surety; Payment of Premium 


REQUESTED BY: Mr. Richard E. Hunter, Adams County Attorney, 
Court House, Hastings, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General 
Robert A. Nelson, Assistant Attorney General 


QUESTION: 1. Is a county officer entitled to procure his own 
bond and select his own surety? 

CONCLUSION: 1. Yes. If the bond is in proper form with ade- 
quate surety or sureties it must be approved. 

QUESTION: 2. Is the county required to pay the premium on 
the bond? 


CONCLUSION: 2 Yes, if the premium is a lawful and reasonable 
charge. 


The statutes which require public officials to obtain and file bonds 
have been held by our Supreme Court “to create a condition precedent 
to the right of a person so elected or appointed to be inducted into 
office.” State, ex rel. Berge v. Lansing, 46 Neb. 514, 64 N, W. 1104. 
Each officer elected at the general election is required to have bond on 
file on or before the first Thursday after the first Tuesday in January 
next succeeding the election. 


If an official tenders a bond in proper form with sufficient surety 
or sureties, our court has held that the approval thereof is a mere minis- 
terial act and that the county board may be compelled by mandamus to 
approve the same. McMillan v. Richards, 45 Neb. 786, 64 N. W. 242; 
State ex rel. Schroeder v. Swanson, 121 Neb. 459, 237 N. W. 407. In 
State, ex rel. Truesdell v. Plumbeck, 36 Neb. 401, 54 N. W. 667, our 
court said: 


“The officer is entitled to have his bond approved if it is 
sufficient, and in any case to a decision of the question; the 
tribunal has only authority to reject it because in their opinion 
it is insufficient, and not for any other reason.” 


We find nothing in subsequent legislation which has taken away 
from public officials the right to procure their own bond and select 
their own surety or sureties. 


In Douglas County v. Belitz, 142 Neb. 376, 6 N. W. 2nd 370, our 
court held that the provisions of the statute authorizing the county 
board te pay the premiums on bonds of officers and employees are 
mandatory in character and create a bonding obligation against the 
county. In so doing the court cited and followed the decision in Haase 
v. Buffalo County, 86 Neb, 145, 124 N. W. 1130, which ordered Buffalo 
County to pay the premium on the County Treasurer’s bond which was 
found to be “a lawful and reasonable charge.” 


This opinion does not alter our opinion given the County Attorney 
of Buffalo County under date of May 14, 1954, wherein we held that a 
blanket bond covering all of the county officers and employees may be 
purchased by the county. It is our opinion that such a bond is legally 
sufficient to qualify all officers who agree to, and submit the same as 
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their official bond, When a blanket bond is used it will be necessary 
that the same be issued in duplicate, and one copy filed with the County 
Judge and approved by him as to the members of the county board. 


October 8, 1954 
INHERITANCE TAXATION 
Exemption of Statutory Allowances 


REQUESTED BY: Frederick H. Wagener, Co. Attorney, Court House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Is the personal property which is included in sec- 
tion 30-103, subsection 1, R. S. Supp., 1953, exempt 
from the state inheritance tax? 


CONCLUSION: Yes. 


In answer to your question as to whether the specific personal 
property listed in section 30-103, subsection (1), R, S. Supp., 1953, is 
exempt from inheritance tax, we believe the following principle is ap- 
plicable: 


“Laws imposing such taxes are to be construed strictly 
against the government. and favorable to the taxpayers.” 
Crenshaw v. Moore, 124 Tenn. 528, 137 S. W. 924. 


Section 77-2004, R. S. Supp., 1953, provides in part: 


the succession interest of any spouse passing under 
the provisions of sections 30-101 to 30-107 regardless of value 
shall not be subject to tax; * *.” 


If the personal property in question passes to the surviving spouse 
as a “succession interest”, it would be exempt under the above section. 


The prevailing rule seems to be that such statutory allowances are 
set off to the surviving spouse as a matter of public policy, and not be- 
cause they are considered as an inheritance or a right of succession. 
The interest which a surviving spouse obtains has been described as 
being similar to that of a silent partner, and it has also been said that 
such allowances pass by operation of law and not under the will or the 
intestate laws. In Re Estate of Straham, 93 Neb. 929, 142 N. W. 678; 
Fullbright v. Boardman, 125 S. E. 44, 37 A. L. R. 532; In Re Hildebrand’s 
Estate, 262 Pa. 112, 104 A. 866; In Re Young, 33 Wyo. 313, 239 P. 286; 
Annotations 37 A. L. R. 545, 105 A. L. R. 380, 122 A. L. R. 188. 


The origin of that part of 77-2004 involved herein leaves no doubt 
that the personal property involved was intended to be exempt from the 
state inheritance tax. This provision was recommended by the Com- 
mittee on Taxation of the Nebraska State Bar Association, and was 
enacted in substantially the same form as first written. In its report 
and recommendation the committee stated: 


“This section is also amended to provide that the success- 
sion interest of any spouse shall not be subject to the tax, This 
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includes the survivors homestead interest, statutory share of 
the estate and specific allowances and exemptions under Sec- 
tions 30-101 to 30-107, R. S. 1943.” 30 Neb. Law Review 161. 


Although the property involved might not legally qualify as a 
“succession interest” under the exemption statute, it has been held that 
these statutory allowances are not considered as “assets of the estate in 
the hands of the executor or administrator.’ Dobney v. Chicago & 
N. W. R. Co., 120 Neb. 824. Section 30-404, R. S,, 1943, It is difficult 
to conceive that an inheritance tax would attach to anything that is not 
an asset of the estate and not subject to the debts of the deceased. 


It would appear, therefore, that the property in question is not 
subject to the state inheritance tax. 


October 8, 1954 
LEGISLATURE 
Enrolled Bill Requirement 


REQUESTED BY: Hugo F. Srb, Clerk of the Legislature, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Ralph D, Nelson, Assistant Attorney General. 


QUESTION: Can the engrossed bill with the signature of the 
presiding officer of the legislature and the certifi- 
cate of the clerk be the enrolled bill? 


CONCLUSION: Yes. 


Bills now follow a definite procedure from the time of introduction 
to the time of being presented to the Governor. A typewritten copy is 
introduced and referred to a committee. A printed copy is then pro- 
vided for the use of each member. The next step in advancement of the 
bill is the action of the committee concerned in placing it on general 
file. If then advanced, it is sent to the Enrollment and Review Com- 
mittee. The Enrollment and Review Committee is a committee of one 
member and this member has a legal adviser. The function of this 
committee is to correct spelling, as well as making other similar correc- 
tions, and to make recommendations relative to arrangement, phrase- 
ology and correlation. The bill is then placed on select file for consid- 
eration of a second time by the legislature. If advanced, it again goes 
to the Committee on Enrollment and Review, this time for engross- 
ment. This involves the preparation of another typewritten copy of the 
bill as it is ready for final consideration. The bill called the engrossed 
bill is then placed on final reading with printed copies of the bill in its 
final form, as amended, provided for the members. The clerk reads the 
engrossed bill when it is considered on final reading, and if the bill 
passes it again goes to the Enrollment and Review Committee for enroll- 
ment. This now consists of typing another copy of the engrossed bill 
and attaching such additional pages as may be necessary for the signa- 
ture of the presiding officer and the certificate of the clerk. The Enroll- 
ment and Review Committee then reports that the bill is correctly 
enrolled, and the presiding officer signs the enrolled bill in the presence 
of the legislature while it is in session and capable of transacting busi- 
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ness. The clerk completes the certificates and the enrolled bill goes to 
the Governor. 


The question presented is whether after passage of a bill there is a 
legal requirement that a typewritten copy of the typewritten engrossed 
bill be prepared or whether it is sufficient to add the signature of the 
presiding officer and the certificate of the clerk on the engrossed bill. 


The Constitution makes no reference to the engrossment or enroll- 
ment of a bill. Section 50-111, R. R. S., 1943, provides that the officers 
and employees of the legislature shall consist of a speaker, chief clerk, 
assistant clerk, sergeant-at-arms, doorkeeper, enrolling clerk, engrossing 
clerk, chaplain, and such other officers and employees not exceeding 
seventy-five in number as may be deemed necessary. Section 50-118, 
R. R. S., 1943, says that it shall be the duty of the engrossing clerk to 
correctly engross each bill as may be required to be engrossed by the 
committee on enrollment and review. Section 50-119, R. R. S., 1943, 
says that it shall be the duty of the enrolling clerk to correctly and 
neatly enroll all such bills that may be placed in his hands therefor. 
These statutes show that the legislature has provided for the two posi- 
tions of engrossing clerk and enrolling clerk, and that the engrossing 
eens is to engross the bills and that the enrolling clerk is to enroll the 

ills. 


The general rule is that an enrolled bill is a reproduction or copy 
of the identical bill passed by both houses of the legislature. 82 C. J. S. 
Statutes, Section 60, page 93. In Nebraska, of course, we do not need 
to check the action of one house against the other in the passage of a 
bill. The practice has been to copy the engrossed bill for enrollment 
purposes. With a unicameral it is our opinion that the preparation of 
another copy is not required by either the Constitution or the statutes 
in enrolling a bill. We conclude that all legal requirements are met if 
the enrolled bill consists of the engrossed bill with the signature of the 
presiding officer and the certificate of the clerk attached. 


When an engrossed bill containing the emergency clause does not 
receive the required two-thirds constitutional majority on final reading, 
there must be a change in procedure. When this happens, the emer- 
gency clause is stricken, and if the bill passes with the emergency clause 
stricken, the enrolled bill must show that this is what happened. In 
order to comply with the conclusion reached in this opinion, the bill 
should be re-engrossed without the emergency clause, or the clerk 
should strike the emergency clause in the engrossed bill, and add a 
certificate that the bill passed with the emergency clause stricken and 
the title agreed to. 


October 21, 1954 


SUBJECT: Licenses and Permits; Distribution of Fees from 
Tobacco Licenses. 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Richard H, Williams, Assistant Attorney General. 
QUESTION: Whether a fee received for licensing the sale of 


tobacco should be paid to the treasurer of the par- 
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ticular school district within which the place of 
business of the licensee is located or to the county 
treasurer for the benefit of the county school 
fund. 


CONCLUSION: If the place of business is within a city, town, 
village or other minor municipal corporation, the 
clerk of such subdivision should pay the money 
directly to the treasurer of the school district lying 
within its limits for the exclusive benefit of the 
school district, but if the place of business lies out- 
side the corporate limits of such municipal sub- 
division, then the county clerk should pay the 
money to the county treasurer for the benefit of 
the county school fund. 


Sections 28-1023 and 28-1024, R. R. S. 1943, provide for licensing 
the sale of tobacco, and state the procedure for filing an application 
together with the prerequisite information required therein. The 
Clerk of the county or the municipal subdivision within which “the 
exact location of the place of business” is to be found issues the 
license. The amount of the license depends upon the location of the 
place of business as outlined in 28-1025, R. R. S. 1943. Section 28-1028, 
R. R. S. 1948, provides: 


“All moneys collected as license fees under the provisions of 
sections 28-1022 to 28-1031, shall be paid over by the clerk re- 
ceiving them to the treasurer of the school fund for the particular 
city, town, village or county, as the case may be.” 


Your inquiry states that, under the above provisions, it has been 
the policy of the county treasurer to pay over any such license fee to 
the school district within which the particular tobacco licensee is lo- 
cated. The question has been raised by the State Auditor of Public 
Accounts as to whether such license fee should not be credited to the 
county school fund, 


Article VII, Section 5 of the Nebraska Constitution provides: 


“All fines, penalties, and license moneys, arising under the 
general laws of the state, shall belong and be paid over to the 
counties respectively, where the same may be levied or imposed, 
and all fines, penalties and license moneys arising under the rules, 
by-laws, or ordinances of cities, villages, towns, precincts, or other 
municipal subdivision less than a county, shall belong and be paid 
over to the same respectively. All such fines, penalties, and license 
moneys shall be appropriated exclusively to the use and support 
of the common schools in the respective sub-divisions where the 
same may accrue.” 


It has been held that this provision applies to license money im- 
posed by a county or some minor municipal corporation. State v. 
Nickerson, 97 Neb. 837, 151 N. W. 981; School District v. Gass, 131 
Neb. 312, 267 N. W. 528. The Constitution does not forbid the imposi- 
tion of a license by the state at large, with directions as to how the 
money shall be used for the benefit of schools, or even for completely 
alien purposes. State v. Nickerson, supra; School District v. Gass, 
supra; Wilcox v. Havekost, 144 Neb. 562, 12 N. W. 2d 889. 


In the cases where license provisions are not imposed by the state 
itself, the disposition of the license moneys is governed by the consti- 
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tutional provision. Whether the money is to be credited to the county 
school fund or to the school fund of a minor municipal corporation 
is determined by who is the immediate authority imposing the license. 
In this regard, the early case of State v. McConnel, 8 Neb. 28, states 
the law as follows: 


“Tt is contended on the part of the realtor that inasmuch as 
all of the powers of the municipal authorities over the subject 
of licensing the sale of malt, spirituous, and vinous liquors, are 
given by the general license law of the state, the funds arising 
from the exercise of those powers are necessarily embraced within 
the first clause of this section (Art. VII, Sec. 5), and must go into 
the school fund of the county. 


“But we cannot adopt this construction. It is only in a tech- 
nical sense that such moneys can be said to have arisen under a 
general law of the state; and the same may be said, in a like 
sense, of every one of the powers confided to the municipal sub- 
divisions of the state. To hold that this money belongs to the 
county simply because its primary cause, or source, is traceable 
to a general statute, would have nothing whatever for the next 
succeeding clause to operate upon. * * * 


“In distinguishing the ‘fines, penalties, and license moneys 
arising under the general laws of the state,’ from those ‘arising 
under the rules, by-laws, or ordinances, of cities, villages,’ etc., 
it is evident to us that reference was had, not to the primary source 
of the power, but to the immediate authority by which the fine 
or penalty is imposed, or the license granted.” 


In State v. Nickerson, supra, the court discussed the definition of the 
word “impose”, and, paraphrasing the Standard Dictionary, stated it 
to mean “to * * * levy or exact as by authority.” From the ensuing 
language of that opinion, the test gathered is that the one who is 
authorized to grant the license and collect the fee is the one who has 
imposed the license. 


From an examination of the tobacco sales license laws, one may 
clearly see that the license is not one imposed by the state. The license 
is one established by a general law of the state. However, the im- 
mediate authority by which the fine or penalty is imposed is delegated 
to either the county or one of its municipal subdivisions, depending 
on the location of the licensee. The disposition of fees under the pro- 
visions of our statutes for licensing the sale of tobacco fall within 
either the first or second clause of the constitutional section depending 
upon the location of a licensed business as within or without the cor- 
porate limits of a minor municipal corporation less than a county. 
Section 28-1028 is merely declaratory of the mandate of Art. VII, 
Sec. 5. If the place of business is within the city of Lincoln, the 
license money should be paid by the city clerk directly to the city 
treasurer, who is ex officio treasurer of the school district comprising 
the whole of such city, for the exclusive benefit of the school district. 
Guthrie v. Hester, 47 Neb. 819, 66 N. W. 853. If the place of business 
is without the limits of one of the minor municipal corporations of 
the county, the license money should be paid by the county clerk 
issuing the license to the county treasurer for the benefit of the 
county school fund. State v. Fenton, 29 Neb. 348, 45 N. W. 464. 
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October 28, 1954 
DEPARTMENT OF HEALTH 
Examinations for Licenses; Form; Reciprocal Licenses 


REQUESTED BY: Husted K. Watson, Director, Bureau of Examining 
Boards, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L, Kyle, Assistant Attorney General. 


QUESTION: 1. Is a professional or occupational examination 
of the objective and/or multiple choice type in 
which the examinee indicates his answer by means 
of an “X” or check mark, or by perforating the 
answer sheet by means of a tool or instrument fur- 
nished for that purpose, consider a written exami- 
nation or an examination in writing? 


CONCLUSION: Strictly speaking, such an examination may prop- 
erly be defined as an “examination in writing”, 
but it may properly be rejected by the Department 
of Health and the Examining Boards as failing to 
meet the standards maintained in Nebraska. 


QUESTION: 2. Isa person who is licensed in some other place, 
territory, or the District of Columbia based upon 
such an examination eligible for reciprocal licen- 
sure in the State of Nebraska in accordance with 
Section 71-139 in any of the professions or occu- 
pations enumerated in Section 71-102? 


CONCLUSION: An applicant for a reciprocal license in Nebraska 
whose license was issued on the basis of such an 
examination in his home state could properly be 
denied a reciprocal license on the ground that the 
state issuing his original license was not maintain- 
ing standards of practice which are required in 
Nebraska. 


1. Section 71-102 R.R.S. 1943, provides that no person shall engage 
in the practice of any of the professions therein enumerated unless he 
shall have obtained from the Department of Health a license for that 
purpose. Section 71-111 R.R.S. 1943, provides: 


“For the purpose of giving examinations to applicants for 
license to practice the professions for which license is required by 
this act, the Department of Health shall appoint a board of exami- 
ners for each of said professions.” 


Section 71-131, R.R.S. 1943, contains a provision that the Depart- 
ment of Health shall prepare rules regulating examinations and grading 
of examination papers. Section 71-132, R.R.S. 1943, contains a provision 
that all examinations in theory shall be in writing. Section 71-138, 
R.R.S. 1943, requires that all questions and answer papers connected 
with any examination for a license shall be filed with the Department 
of Health and preserved for two years as a part of its records. 


Section 71-135, R.R.S. 1943, provides: 


“Every examination shall be passed upon in accordance with 
the established rules of the Department of Health, and, in cases of 
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dispute, a majority of members of the interested board shall decide. 
After each examination, the board of examiners or the individual 
members, shall certify the grades of the applicants to the depart- 
ment in the manner prescribed by it. The department shall then 
issue the proper license, and make the required entry in the regis- 
try record.” 


As to whether or not the type of examination described in your 
question would be considered a written examination, I believe that in 
a strict legal sense it would constitute a written examination. In its 
general sense “writing” denotes a document, whether manuscript or 
printed, as opposed to mere spoken words. Black’s Law Dictionary 
(Third Edition) p. 1863. Whether the examination is printed, typed or 
written in longhand, it would constitute a written examination as long 
as intelligible questions and answers appeared on the document. A 
mere punch or check mark in and of itself would not constitute writ- 
ing, but if it were merely used to designate an answer which was in 
writing it would doubtless be regarded as a “written” examination. 


However, although this type of examination may be a “written 
examination” in the legal sense, it is perhaps not the kind of written 
examination which was contemplated by the Legislature when this law 
was enacted. The purpose of the examination is to assist the examining 
board to determine whether or not the applicant for a license is quali- 
fied to practice the profession of his choice. The examining board un- 
doubtedly has the right to design the type of examination which, in its 
judgment, is best calculated to establish the qualifications of the appli- 
cant, as long as such examination is a “written examination.” If the 
board is of the opinion that a certain kind of examination, even though 
it be a “written examination” is not calculated to establish the quali- 
fications of the applicant, it has a right to reject such type of examina- 
tions and devise or adopt a more satisfactory type, 


2. Section 71-139, R.R.S. 1943, provides for issuance of reciprocal 
licenses in cases where the state or territory from which the applicant 
comes “shall have and maintain standards regulating his profession 
equal to those maintained in that profession by Nebraska” and where 
his license was based upon a written examination. Section 71-141 pro- 
vides a method of ascertaining the standards established in other states, 
and Section 71-144 authorizes the Department of Health, with the con- 
sent of the interested board of examiners, to establish the necessary 
rules, not inconsistent with law to carry out the reciprocal relations 
with other states. 


It is our opinion that the Department of Health and the Boards of 
Examiners in the several professions are the proper authorities to de- 
termine whether or not the type of examination on which an application 
for a reciprocal license is based is adequate and satisfactory and meets 
the standards required by this state. These questions are questions of 
fact rather than of law and such questions must be determined by the 
experts in their respective fields—the board of examiners and the De- 
partment of Health. 
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November 6, 1954 
ELECTIONS 


Write-In Votes 


REQUESTED BY: Mr. Darrell J. Stark, Logan County Attorney, 
Stapleton, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A, Nelson, Assistant Attorney General. 


QUESTION: 1. Is it essential that a cross be placed in the 
square opposite the write-in name of a candidate 
in order that the vote may be counted? 


CONCLUSION: Yes. 


QUESTION: 2. Is it necessary that a write-in candidate’s name 
be spelled correctly in order that the vote may be 
counted? 


CONCLUSION: No, if the name written in is sufficiently plain that 
the judges of election can determine the voter’s 
intention. 


QUESTION: 3. May a write-in vote be counted when only the 
last name of the candidate is placed upon the 
ballot? 


CONCLUSION: Yes, if there is no other candidate for the office 
with the same surname. 


QUESTION: 4. Where the only candidates for an office are two 
write-in candidates, is it necessary that a cross be 
placed in the square opposite the candidate’s name 
in order that the vote may be counted? 


CONCLUSION: Yes. 
1. Section 32-428, R.S. Supp. 1953, provides in part: 


The vote for a person whose name is so written in shall 
be counted as if printed on the ballot, if the voter makes a cross 
or other clear intelligible mark in the square opposite the written 
name; 


Subdivision 4 of section 32-451, R.S. Supp. 1953, which relates to in- 
structions to voters, states in part as follows: 


“4. If you wish to vote for any person whose name is not 
printed on the ballot, write his name in full in the blank space on 
the ballot under the proper office you wish him to hold, and make 
such a cr or intelligible mark in the square opposite the written 
name, * * *” 


These sections clearly provide that a cross must be placed in the 
square opposite the name written in on the ballot in order that the vote 
may be counted. See also, Opinions of the Attorney General, 1951-1952, 
Page 477. 


2. Section 32-488, R.R.S. 1943, provides: 


“In the canvass of the votes, any ballot which is not endorsed 
upon the back thereof as provided by law by the signature of two 
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judges or any ballot or parts of a ballot from which it is impossible 
to determine the elector’s choice shall be void and shall not be 
counted; Provided, when a ballot is sufficiently plain to gather 
therefrom a part of the voter’s intention, it shall be the duty of the 
judges of election to count such part.” 


Under the provisions of this section, if the name is sufficient that 
the judges of the election can determine the candidate for whom it was 
intended to be cast, it should be counted, although the name may be 
misspelled. 


3. Section 32-489 is a complete answer to your third question and 
provides as follows: 


“If at any stage of the canvass a ballot shall be found having 
correctly written or printed thereon the surname of any person for 
any office, who shall be a candidate for such office at such election, 
and there shall be no other candidate for the same office having the 
same surname, such ballot shall be counted for such candidate, 
although the initial letter or letters or first name or names written 
or printed before his surname may not be those properly belonging 
thereto; Provided, if there shall be two or more candidates at such 
election for the same office having the same surname, and such 
initial letter or letters or first name or names, written or printed 
on such ballot, do not properly belong to either of the candidates, 
such ballot shall be rejected and disposed of as directed in section 
32-492. A candidate within the meaning of this section is any per- 
son intentionally voted for at any election.” 


4. The discussion herein contained with reference to your previous 
questions clearly discloses that in order for a write-in vote to be 
counted, it is necessary that a cross or intelligible mark be placed in 
the square opposite the written name before the vote can be counted. 


November 20, 1954 
'WATERSHED PLANNING 


REQUESTED BY: Hon. Robert B. Crosby, Governor of the State of 
Nebraska, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert V. Hoagland, Assistant Attorney General. 
QUESTION: Can the City of Plattsmouth, or any other munici- 


pality, be considered as a “local organization” as 
defined by Public Law 566—Eighty-third Congress? 


CONCLUSION: Yes. 


i Public Law 566 in defining “local organization,” provides as fol- 
ows: 


“Local organization’—any State, political subdivision thereof, 
soil or water conservation district, flood prevention or control dis- 
trict, or combinations thereof, or any other agency having authority 
under State law to carry out, maintain and operate the works of 
improvements.” (Emphasis supplied.) 


Section 23-320.07, R.R.S., 1943, provides as follows: 
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“Except as herein otherwise expressly provided, all of the 
rights, powers, authority, and jurisdiction conferred on counties 
and county boards by the provisions of sections 23-320.01 to 23- 
320.06 are hereby also conferred upon and vested in any city, 
located in any county such as described in sections 23-320.01, and 
the governing body thereof. The governing body of any such city, 
in the name of the city, shall have the power to enter into under- 
takings and contracts and make agreements in like manner and 
for like purposes as is provided in sections 23-320.01 to 23-320.07 
for county boards. Such governing body may acquire lands, rights- 
of-way, and easements either within or without the limits of the 
city in like manner and for like purposes as is provided in section 
23-320.02 for county boards and may issue general obligation bonds 
of the city to pay the costs thereof and expenses connected there- 
with in the manner now provided by law; but the aggregate of any 
such bonds so issued shall not be in excess of one per cent of the 
total assessed tangible valuation of the city. Such bonds shall not 
be subject to nor included in any restrictions or limitations upon 
the amount of bonded indebtedness of said city contained in any 
other law. Funds received from the sale of bonds by any such city 
may be used to pay any loss, damage, or expense for which the city 
or the governing body thereof may be liable in like manner as 
counties are authorized to pay such loss, damage, or expense under 
the provisions of section 23-320.04, For the purposes of maintaining 
and operating such flood control works as shall be constructed by 
the United States army corps of engineers or other agencies of the 
United States government, when the same shall have been com- 
pleted and turned over to the city, the governing body of such city 
shall be empowered to make an annual tax levy of not to exceed 
one mill on the dollar upon the assessed value of all the taxable 
property within such city, except intangible property. This levy 
shall be in addition to all other levies authorized or limited by law. 
It shall be the duty of the governing body of the city to keep all 
such flood control works in serviceable condition and to make such 
repairs as may, from time to time, be necessary.” 


A reading of this section of the statute, which was passed by the 
legislature in 1953, clearly indicates an intent to empower municipali- 
ties to enter into appropriate agreements with the federal government 
for flood control. 


We also call your attention to section 18-1603, R.R.S., 1943, which 
provides as follows: 


“In addition to any other powers which it may now have, each 
municipality shall have the following powers: 


“(1) To acquire, whether by construction, purchase, gift, or 
lease, one or more projects, which (a) shall be located within this 
state, (b) may be located within, without, partially within, or par- 
tially without the municipality, and (c) shall not be located more 
than five miles outside of the corporate limits of the municipality; 


“(2) To lease to others any or all of its projects for such 
rentals and upon such terms and conditions as the governing body 
may deem advisable and as shall not conflict with the provisions 
of sections 18-1601 to 18-1613; and 


“(3) To issue revenue bonds, for the purpose of defraying 
the cost of acquiring, by construction, purchase, or construction and 
purchase, any project, and to secure the payment of such bonds as 
provided in sections 18-1601 to 18-1613. 
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“No municipality shall have the power to operate any project, 
referred to in this section, as a business or in any manner except 
as the lessor thereof.” 


An interpretation of these two sections of the Nebraska statutes 
clearly qualifies the City of Plattsmouth, or any other municipality, as 
a “local organization” as defined in Public Law 566—Eighty-third Con- 
gress. 


November 24, 1954 
CONSTITUTION 


Amendment Changing Board of Educational Lands and Funds; 
Effective Date; Powers of Present Board to Continue 


REQUESTED BY: Hon. Robert B. Crosby, Governor of the State of 
Nebraska, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: 1. Who makes the final canvass of the votes as 
far as the constitutional amendments are con- 
cerned? 


CONCLUSION: 1. The final canvass is made by the State Can- 
vassing Board. 


QUESTION: 2. When should I issue the proclamation? 


CONCLUSION: 2. The proclamation by the Governor is required 
to be made within ten days after the official can- 
vass. In this case the final date is December 2, 


1954. 
QUESTION: 3. When do the amendments become effective? 
CONCLUSION: 3. The amendment becomes effective upon proc- 
lamation by the Governor. 
QUESTION: 4. Wat functions can be performed by the Board 


of Educational Lands and Funds after the effective 
date of that amendment and before the legislature 
sets up the Board? 


CONCLUSION: 4. The present Board may continue to perform 
such duties as are imposed solely by statute but 
cannot perform any of the duties imposed upon the 
Board of Educational Lands and Funds by the con- 
stitution. 


Section 4 of Article III of the Constitution of Nebraska provides 
in part: 


“ 


* A measure initiated shall become a law or part of the 
Constitution, as the case may be, when a majority of the votes cast 
thereon, and not less than thirty-five percent of the total vote cast 
at the election at which the same was submitted, are cast in favor 
thereof, and shall take effect upon proclamation by the governor 
which shall be made within ten days after the official canvass of 
such votes. The vote upon initiative and referendum measures 
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shall be returned and canvassed i 


the manner prescribed for the 
canvass of votes for president. * ad 


Section 32-4,104, R.R.S., 1943, provides that the votes cast for 
president and Vice President shall be canvassed by the state canvassing 
board, 


In Swanson v. State of Nebraska, 132 Neb. 82, 271 N.W. 264, the 
syllabus provides in part: 


“3. Under the provisions of section 1, art. XVI, and section 4, 
art. III of the Constitution, the result of the vote upon a proposed 
constitutional amendment is to be determined by the state can- 
vassing board, and, if it carries by the required majority, it be- 
comes operative on the date of the governor’s proclamation to that 
effect. 


“4, The proposed amendment to section 1, art. IV of the Consti- 
tution, as set out in chapter 188, Laws 1935, is held to have been 
properly submitted to and adopted by the electorate of the state 
and such amendment became effective on December 15, 1936, the 
date of the governor’s proclamation.” 


The state canvassing board completed their official canvass on 
the 22nd day of November, 1954 and, therefore the final date for the 
Governor to issue his proclamation will be December 2, 1954, and this 
constitutional amendment will become effective immediately upon the 
issuance of the proclamation. 


The case of Swanson v, State, supra, was an original action brought 
in the Supreme Court of Nebraska by Leo N. Swanson to determine his 
legal rights and official status. At the general election held in Novem- 
ber, 1934 Swanson was elected commissioner of public lands and build- 
ings for a two-year term commencing the first Thursday after the first 
Tuesday in January, 1935, and after qualifying entered upon the dis- 
charge of the duties of that office. At the election held in November, 
1936, Swanson was a candidate for re-election to the same office and 
received a majority of the votes cast for the candidates for that office. 
At the general election held in November of 1936, the electors of the 
state approved an amendment to the Constitution which abolished the 
office of commissioner of public lands and buildings. The votes were 
canvassed by the state canvassing board, amd on December 15, 1936, 
the Governor issued a proclamation which declared that such amend- 
ment was then in full force and effect as the law of the state and as a 
part of the Constitution of the State of Nebraska. 


The court held by the adoption of this amendment that the con- 
stitutional office of commissioner of public lands and buildings was 
abolished, but that the statutes still made provision for such an office 
and imposed certain statutory duties upon the officer. The court fur- 
ther held that such statutory office was not affected by the amendment, 
and that Swanson was entitled to the office and was authorized to per- 
form the duties imposed by statute. 


It follows that by the adoption of the present constitutional amend- 
ment by the electors, and upon proclamation by the Governor, the 
presently constituted Board of Educational Lands and Funds shall 
cease to exist, and that it becomes the duty of the legislature to pro- 
vide the method by which the members of such constitutional board 
shall be selected, and that the Governor must then make the appoint- 
ment. This new board is then vested with the general management of 
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all lands and funds set apart for educational purposes, and for the in- 
vestment of the school funds, under the direction of the legislature. 


Our court has held that the authority conferred by the Constitution 
upon the Board of Educational Lands and Funds cannot be taken away, 
and that the legislature cannot empower any of state officer or board 
to perform such duties. State v. Bartley, 40 Neb, 298, 58 N.W. 966; 
State v. Central Nebraska Public Power and Irrigation District, 143 
Neb. 153, 8 N.W. 2d 841. 


There still remain, however, certain statutes which confer upon 
the Board of Educational Lands and Funds as now constituted, certain 
duties other than those which are imposed by the Constitution. Section 
72-201, R. S. Supp., 1953, provides that “the board of commissioners 
provided for in Article VII, Section 1, of the Constitution of this state 
shall be known as the Board of Educational Lands and Funds ***.” 
The statutes then impose numerous duties upon this board which are 
not duties imposed under the constitution, and such duties which are 
provided solely by statute may be performed by the present board 
until such time as the statutes are amended and provisions are made 
for the appointment of the new board under the constitution as now 
amended. It must be noted that section 72-201, supra, refers to the 
board “provided for in Article VII of Section 1 of the Constitution.” 
At the time this statute was enacted this board consisted of the five 
constitutional officers. In Swanson v. State it is said: 


«* * *% Tt must be borne in mind that, while the amendment 
is an integral part of the Constitution, the original provision ac- 
tually remains as a part of the Constitution for purposes of con- 
struction, ***” 


Applying this rule of construction, we must conclude that the 
present board, consisting of the five constitutional officers, may con- 
tinue to function as a statutory board. They would have no authority, 
however, to perform any of the constitutional duties such as issuing 
deeds or leases to the school lands, approve assignments of leases, or 
make investments of any of the educational funds. They would, how- 
ever, have authority to perform the ministerial duties of the office and 
approve vouchers against the appropriation, since such appropriation 
is made from the general fund and not from any of the trust funds. 
They may also perform such statutory duties as are imposed upon them 
with reference to the administration of the Teachers’ Retirement Fund, 
the Nebraska Safety Patrolmen’s Retirement System, Veterans’ Aid 
Fund, etc., approve bonds for state employees and perform any other 
duties which are not in conflict with the constitution as now amended. 


November 17, 1954 
DEPARTMENT OF LABOR 


Employee of Employment Security Division Serving as 
Member of State Board of Education 


REQUESTED BY: James L. Weasmer, Commissioner of Labor, De- 
partment of Labor, Capitol Building, Lincoln, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
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QUESTION: Whether an employee of the Division of Employ- 
ment Security of the Department of Labor may 
serve as a member of the State Board of Education. 


CONCLUSION: No. 


An employee of the Division of Employment Security of the Ne- 
braska Department of Labor was elected a member of the State Board 
of Education at the 1954 general election. Our opinion is solicited as 
to whether such person may continue as an employee of the Depart- 
ment of Labor while serving as a member of the State Board of Edu- 
cation. 


Chapter 48, article 6, sections 601 to 668, R. R. S. 1943, is entitled 
the Employment Security Law. Section 48-609 of that act establishes 
the power of the Commissioner of Labor over the appointment, com- 
pensation, duties and powers of the personnel authorized by the act. 
The portion of this section material to the present inquiry is: 


‘«s % % ® No person who is an officer or committee member 
of any political party organization or who holds or is a candidate 
for any public office shall be appointed or employed under said 
sections. * * * *,” 


At the date of this request the subject employee is not a candidate 
for election to public office. A candidate is a person for whom it is 
contemplated or desired that votes may be cast at any election or 
primary, and who either tacitly or expressly consents to be considered. 
Section 32-111, R. R. S. 1943. The election in this instance is complete 
and the returns are final. The employee, of course, does not presently 
hold office as a member of the State Board of Education since the time 
for qualification to the office has not arrived. 


That the office of member of the State Board of Education is a 
public office would seem unquestionable. We refer to the many cases 
cited in 35 Words & Phrases, “Public Office,” at page 193 et seq., and 
in the cumulative supplement thereto. 


For the purposes of the present inquiry, it must be said that the 
language of 48-609 leaves no avenue of construction open. A person 
may not be employed under the authority of the Employment Security 
Law and serve, at the same time, as a member of the State Board of 
Education, A choice must be made before the subject employee quali- 
fies for office as a member of the State Board of Education. 


December 2, 1954 
ELECTIONS 
Canvass of Votes for Certain Offices; Certificate of Election 


REQUESTED BY: Frank Marsh, Secretary of State, Capitol Building, 
Lincoln, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General. 
QUESTION: Does the enactment of section 32-4,111, R. R. S., 


1943, change the requirement that the vote cast 
for United States Senator, Congressmen, Regents 
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of the University of Nebraska, directors of public 
power and irrigation districts and reclamation dis- 
tricts, judges of the Supreme Court and district 
courts, and all state officers shall be canvassed by 
the Legislature? 


CONCLUSION: No. 


QUESTION: What is the effect of section 32-4,111, R. R. S., 1943, 
which provides that a certificate shall be prepared 
and signed by the Governor for each person whom 
the canvassing board has declared to have received 
the highest vote for a state office, as a member of 
Congress, or from a district whose boundaries ex- 
tend beyond the limits of a single county? 


CONCLUSION: The certificate is a certificate of election. The 
canvassing board referred to is the body required 
by law or constitution to canvass the vote of any 
office. When that body has canvassed the vote 
and has declared the recipient of the highest vote, 
the certificate of election may be prepared, signed 
and delivered. 


The case of State ex rel. Caldwell v. Peterson, 153 Neb. 402, 45 
N. W. 2d 122, was decided by the Nebraska Supreme Court in 1950. 
That action was one for a writ of mandamus against the members of 
the Board of State Canvassers to require them to canvass the votes 
cast at the general election of November 1950; that upon the conclu- 
sion of the canvass the relator be declared to be the duly elected “Attor- 
ney General to Fill Vacancy”; and that the Governor, as chairman of 
the board, issue to the relator a certificate of election instanter. 


The Supreme Court held that the language of the Constitution, 
Article IV, section 4, is plain, direct, and unambiguous, and means that 
the votes cast for executive officers of the state are not to be canvassed 
by the Board of State Canvassers, but are to be canvassed by the Legis- 
lature, In the course of the written opinion in that case, the Court set 
forth a number of statutes of the then extant election code which it 
pointed out as pertinent and consistent with the constitutional provision. 
Among these statutes, was the old section 32-930, R. S., 1943, as follows: 


“The votes cast for United States Senator, Congressmen, regents, 
judges of the Supreme Court and district courts, all state officers, 
and all questions under the constitution voted upon by the whole 
people, shall be canvassed by the Legislature at its next regular 
session.” 


Section 32-930, R. S., 1943, was carried over in substantially the same 
language to what is now section 32-4,110, R. R. S., 1943. Directors of 
public power and irrigation districts and reclamation districts were 
added to the enumeration of old section 32-930. 


The court also noted the language of the then section 32-928, R. S., 
1943, which provided that the Board of State Canvassers should make 
an abstract stating the number of ballots cast for each office, the 
names of all the persons voted for, for what office they respectively 
received the votes, and the number of votes each received, in words 
at length, and stating whom it declares to be elected to the office. The 
court held that in light of the language of Article IV, section 4, it was 
obvious that this last referred to section applied only to the canvass 
of those votes which the Board of State Canvassers is authorized by 


—509— 


by law to canvass. At that time the statute authorized the Board of State 
Canvassers to canvass only the ballots cast for President and Vice- 
President, Section 32-924, R. S., 1943. The same is true today. Section 
32-4,104, R. R. S., 1943. The constitution, Article III, section 4, Article 
XVI, section 1, and Swanson v. State, 132 Neb, 82, 271 N. W. 264, 
require the Board of State Canvassers to canvass the vote cast on 
initiative and referendum measures proposed to change the law or the 
constitution, and the vote on amendments to the constitution proposed 
by the Legislature. To the extent that the old law, sections 32-923 
and 32-930, R. S., 1943, and the new law, sections 32-4,101 and 32-4,110, 
R. R. S., 1948, provide that “questions under the constitution voted upon 
by the whole people, shall be canvassed by the Legislature”, they were 
and are invalid. 


In 1951, the Nebraska Legislature enacted sweeping changes in 
the election laws. The sections we have heretofore referred to as the 
new law are sections of the new code. As we understand the text of 
your inquiry, you want to know whether the recodification, and espe- 
cially section 32-4,111, R. R. S., 1943, thereof, changed the law with 
respect to who canvasses the vote for certain offices, and whether by 
the changes made a certificate of election is to be prepared for the 
persons whom the Board of State Canvassers declare to have received 
the highest vote for those offices. 


At the start it may be well to repeat a few of the fundamental 
principles involved. 


First, the returns of the voting for executive offices must be can- 
vassed by the Legislature. Article IV, section 4. 


Second, the returns of voting on initiative and referendum meas- 
ures, whether to change the law or the constitution, and the returns of 
the voting on amendments to the constitution proposed by the Legis- 
lature must be canvassed in the manner prescribed for the canvass of 
votes for President, that is, by the Board of State Canvassers. Article 
III, section 4, Article XVI, section 1, and Swanson v. State, supra. 


Third, section 32-4,104, R. R. S., 1943, provides that the votes cast 
for President and Vice-President shall be canvassed by the Board of 
State Canvassers, 


Fourth, section 32-4,110, R. R. S., 1943, provides that the votes cast 
for United States Senator, Congressmen, Regents of the University of 
Nebraska, directors of public power and irrigation districts and recla- 
mation districts, judges of the Supreme Court and district courts, and 
all state officers shall be canvassed by the Legislature at its next regular 
session. 


This would appear to make the entire matter clear, especially in 
light of the decision in the Caldwell case. However, the Legislature 
enacted section 32-4,111, R. R. S., 1943, which appears to be at the 
core of some confusion. That section states, in part: 


“A certificate shall be prepared for each person whom the can- 
vassing board has declared to have received the highest vote, in 
substance as follows: 


(Form of certificate stated.) 


“The certificate shall be signed by the Governor, under the seal 
of the state and countersigned by the Secretary of State if the 
candidate was elected to a state office, as a member of Congress, 
or from a district whose boundaries extend beyond the limits of 
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a single county; and by the county clerk, election commissioner, 
or other officer charged with the duty of canvassing the result of 
county elections to each person having the highest number of 
votes for the several county, precinct, and township offices.” 


You ask specifically if the above certificate is a certificate of election 
and if the text of that statute provides that other offices than those of 
President and Vice-President are now to be canvassed by the Board of 
State Canvassers and not by the Legislature. 


These questions were raised before the Committee on Engrossment 
and Review at the recodification of the election laws, L, B. 486, was 
being considered. There may be found in the records of that Commit- 
tee, a letter, with an accompanying memorandum, from the legal ad- 
visor to the chairman of the Engrossment and Review Committee. On 
a page marked Memorandum Sheet No. 24, we find the following: 


“The preceding section, old Sec. 219, new Sec. 211, provides for a 
canvass by the Legislature of these various state, federal, and 
district officers. In the Caldwell case there can be no change as 
regards state officers because of the constitutional provisions, but 
there is some question as to whether these amendments as relate 
to members of Congress and various state and district officers may 
not amount to an amendment of the existing law which has been 
construed in the Caldwell case. This new language could be con- 
strued, so far as these latter offices are concerned, to authorize a 
certificate of election by the Governor for the state canvassing 
board, without waiting for a canvass by the Legislature, as indi- 
cated in the preceding section, old Sec. 219, new Sec. 211. At any 
rate, this should be made clear if it is intended to take away from 
the Legislature the right to finally pass upon the qualifications of 
such an officer. In my opinion, this constitutes a change in the 
law, but, if not, an awkward situation requires ultimate judicial 
interpretation.” 


It is interesting to note that, although the chairman of the committee 
was advised of the ambiguity existing in the proposal and advised that 
if a change was intended that it should be made clear, no change was 
made in the proposal, 


It is, however, the opinion of this office that the enactment of 
section 32-4,111, R. R. S., 1943, does not work any change in the law as 
it existed prior to the recodification, as pertains to which body must 
canvass the votes of any particular office. It is a fundamental principle 
of statutory construction that all legislation on the same subject must 
be read together and harmonized if possible, especially where adopted 
as part of one act and at the same session of the Legislature. Both 
before and after the recodification of the election laws, it was spe- 
cifically provided that the vote cast for United States Senator, Con- 
gressmen, Regents of the University of Nebraska, judges of the Supreme 
Court and district courts, and all state officers should be canvassed by 
the Legislature at its next regular session. After the recodification the 
law also listed directors of public power and irrigation districts and 
reclamation districts. Had the Legislature intended to provide that 
the vote for some of these offices should be canvassed by the Board of 
State Canvassers it would necessarily have had to repeal this provision. 
Instead of repeal, however, it added to the list of offices enumerated. 
It necessarily follows that since the Legislature must canvass the re- 
turns for these offices, a certificate of election cannot be issued prior 
to that time. 
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The question is then raised as to what is the effect of the provision 
for a certificate of section 32-4, 111, R. R. S., 1943. Before the recodi- 
fication of election laws, this section, 32-932, R. S., read as follows: 


“A certificate shall be prepared for each person elected, in sub- 
stance as follows: 


(Form of certificate stated.) 


“Such certificate shall be signed by the Governor, under the seal 
of the state and countersigned by the Secretary of State.” 


Without doubt this section purported to provide, where not otherwise 
provided for, for a certificate for each person elected and for all offices. 
This section was amended from “A certificate shall be prepared for 
each person elected”, to “A certificate shall be prepared for each person 
whom the canvassing board has declared to have received the highest 
vote”, Sec. 32-4,111, R. R. S., 1948, heretofore set out. If the words 
“canvassing board”, as used in the amendment, be construed to mean 
the body entrusted by law with the duty to canvass the vote to deter- 
mine who received the highest vote, that is, either the Board of State 
Canvassers, the Legislature, or the proper county official, the section 
will then be entirely consistent with the rest of the legislation, If the 
words “canvassing board”, as used in the amendment, be restricted to 
mean the Board of State Canvassers or the county canvassing official, 
but not the Legislature, meaning is denied to the portion of the section 
which indicates a certificate shall be prepared for persons elected to a 
state office, as a member of Congress, or from a district whose boun- 
daries extend beyond a single county, because the Board of State Can- 
vassers does not canvass those offices or declare who has received the 
highest votes. 


It is therefore the opinion of this office that the certificate pro- 
vided for by section 32-4,111, R. R. S., 1943, is the certificate of elec- 
tion, and that such certificate is prepared, signed and delivered after 
the proper canvassing body as prescribed by statute has canvassed the 
vote and declared who has received the highest vote. 


December 11, 1954 
PENITENTIARY 


Prisoner May Not Voluntarily Remain at the Institution after 
Completion of Sentence 


REQUESTED BY: Herbert H. Hann, Warden, Nebraska State Peni- 
tentiary, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: May a person sentenced to serve a term in the 
penitentiary, whose sentence with credit given for 
“good time” has expired, waive such “good time” 
and remain at the institution until the full term 
of his sentence has expired? 


CONCLUSION: No, 
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A prisoner committed to the State Penitentiary under judgment 
and sentence of a District Court, to serve a term of eighteen months, 
has earned “good time” credit of three months and seven days and, 
therefore, his term will expire January 6, 1955. He now states that 
he desires to waive the “good time” credit and serve the full term of 
the sentence, and insists that he is entitled to this as a matter of right. 


Section 29-2632, R. R. S., 1943, allows a prisoner in the State 
Penitentiary a diminution of time for good conduct, and section 83-450 
permits the Board of Control to give additional diminution of time to 
a prisoner who occupies a position classified by the Board as being 
entitled to that privilege. While these statutes do not confer a legal 
right on the prisoner, but merely a privilege of which he may avail 
himself, and although time earned may be taken away from infraction 
of the rules and regulations of the institution, nevertheless, when such 
allowances for “good time” have been made and the term of sentence 
with such deductions has expired, the sentence has been served and 
the prisoner is entitled to his release. 


Can the prisoner then by agreement extend the term of his sentence 
and be bound thereby? We think not. The only authority by which a 
prisoner may be detained in the penitentiary is by virtue of a judg- 
ment of a court of competent jurisdiction. The prisoner would, there- 
fore, be in a position where he could enjoy the security of food, 
clothing and shelter furnished by the state, but would be entitled to 
release at any time he so desired. In Woodward v. Murdock, 124 Ind. 
439, 24 N. E. 1047, the Supreme Court of Indiana said: 


“The appellant (the prisoner) could not extend the time of 
his imprisonment by contract with the Governor, any more than 
he could have become a prisoner in the first instance by contract. 
It is only by virtue of the judgment of a court of competent juris- 
diction that a citizen can be condemned to imprisonment, and, 
when the time expires for which the sentence runs as given in the 
judgment, the prisoner is entitled to his discharge.” 


Whatever motive may prompt the prisoner to want to remain, 
whether it be because he wishes to avoid the hardships of a Nebraska 
winter or because the authorities from some other penal institution, 
less desirable than the Nebraska Penitentiary, await outside the prison 
gates to take him into custody, is immaterial. The legislature has not 
seen fit to make the penitentiary a sanctuary where a person may 
voluntarily reside in order to avoid the burdens which lie outside the 
prison walls. 


December 15, 1954 


INHERITANCE TAX 


Exemption From State Inheritance Tax of Succession Interest of 
Surviving Spouse and Share Received By Will 


REQUESTED BY: Eugene F. Fitzgerald, Douglas County Attorney, 
Omaha, Nebraska, 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: 1. Is the interest which a surviving spouse re- 
ceives under section 30-101, subsection (5), R. S. 
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Supp., 1953, a “succession interest” and exempt 
from the payment of inheritance tax under section 
77-2004, R. S. Supp., 1953? 


CONCLUSION: 1. ‘Yes. 


QUESTION: 2. If such interest is exempt, would it also be 
exempt where the deceased died testate, with no 
blood relatives or children surviving, and where 
the will named the surviving spouse as a sole 
beneficiary? 


CONCLUSION: 2. Yes. 


In answer to your first question reference is made to section 
77-2004, R. S. Supp., 1953. That part of this section material here is as 
follows: 


“In addition to the homestead right of the surviving spouse 
shall not be subject to tax; the succession interest of any spouse 
passing under the provisions of sections 30-101 to 30-107 regard- 
less of value shall not be subject to tax; and interests passing by 
will to the surviving spouse or in the manner set forth in section 
77-2002 to the extent of the value of the succession interest in the 
spouse shall not be subject to tax.” 

Section 30-101, subsection (5), R. S. Supp., 1953, provides that: 


“if the deceased leaves relatives of his or her blood, the 
residue of the real estate of which he or she shall die seized, in the 
cases above named, when not lawfully devised, shall descend sub- 
ject to the rights of homestead, in the same manner and to the 
same persons as hereinafter provided for the descent of real estate 
of deceased persons leaving no husband or wife surviving; and in 
the event the deceased leaves no relatives of his or her blood, the 
residue of the real estate herein provided for shall also dscend to 
the surviving husband or wife.” (Emphasis supplied) 


By virtue of section 30-103, R. S. Supp., 1953, subsection (6), per- 
sonal property as well as realty would be affected by the above pro- 
visions. 


Irrespective of any general definition of ‘succession interest’, the 
Legislature has, in section 77-2004, included in the term any interest 
in property received by a surviving spouse under sections 30-101 to 
30-107, and has placed such interest beyond the scope of the state in- 
heritance tax. It is true that where there are no children nor blood 
relatives surviving the deceased, the surviving spouse will receive the 
entire estate, 


These sections appear to be plain and unambiguous and not subject 
to the ordinary rules of construction. However, if the intent of the 
Legislature is to be desired it can be found in the report of the Com- 
mittee on Taxation of the Nebraska State Bar Association, which, in 
1950, recommended certain amendments to article 20, chapter 77, R. S., 
1943, and it is to be noted that the Act was passed in substantially 
the same form as recommended. This report stated: 


“This section (77-2004) is also amended to provide that the suc- 
cession interest of any spouse shall not be subject to the tax. This 
includes the survivors homestead interest, statutory share of the 
estate, and specific allowances and exceptions under sections 30-101 
to 30-107, R. S., 1943.” 30 Neb. Law Review 161. See also Strahan 
v. Wayne County, 93 Neb, 828, 142 N. W. 678. 
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It could hardly be contended that the additional one-half interest 
which a surviving spouse receives under these specific conditions is not 
“a statutory share” of the estate, and it is our opinion that it is not sub- 
ject to tax. 


Your second inquiry is whether this one-half interest would be 
exempt from taxation if the surviving spouse receives it by reason of 
a testamentary provision which named such survivor as sole bene- 
ficiary, and where there are no children or blood relatives surviving. 


We believe this question is answered by that part of section 77-2004 
which states: 


“and interests passing by will to the surviving spouse ... to the 
extent of the value of the succession interest of the spouse shall 
not be subject to tax.” 


In your particular case, in the absence of a will, the survivor would 
receive all of the estate by reason of the laws of descent. The survivor 
would receive the same amount under the will. Under this peculiar 
set of facts, the “succession interest”, as defined by the Legislature, 
and the interest passing by will are the same. In most cases this would 
not be true and the exempt portion of the estate derived by will would 
thus be limited to the value of the succession interest of the surviving 
spouse, as defined and enumerated in sections 30-101 to 30-107. 


We can see no legitimate reason for asserting that an interest 
passing intestate should be exempt from taxation, and that the same 
interest passing by will should be taxable. This would be an undue 
restriction on the testamentary disposition of property. It should also 
be noted, that in circumstances similar to those in question, the sur- 
vivor could elect to take under the statute and thus defeat a tax on 
property received by will. The Legislature evidently had in mind this 
recourse when it enacted the last quoted section of the law. 


We, therefore, are of the opinion that the interest received by a 
surviving spouse under 30-101, subsection (5), is exempt from the 
state inheritance tax, and further, that when the same interest is re- 
ceived by the surviving spouse by will, which interest, in the absence 
of a will, would nevertheless descend to such survivor, it is also exempt 
from the tax. 


December 1, 1954 
ASSISTANCE 
Definition of “Needy” County 


REQUESTED BY: Mayme Stukel, Director, State Division of Public 
Welfare, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: What guide or test should be used in determining 


whether or not a county is “needy” as the term is 
used in Section 68-310 (a) R. S. Supp. 1953? 
CONCLUSION: A county which does not have sufficient funds 
available for the payment of the necessary expenses 
or county administration of the Nebraska Assist- 


—515— 


ance Act is a “needy” county as the term is used 
in Section 68-310 (1) (a), R. S. Supp. 1953. 


Section 68-310 (a) R. S. Supp. 1953, provides: 
(1) The State Assistance Fund shall be divided as follows: 


“(a) For salaries and expenses of state administration and 
supervision not more than three per cent thereof, one-third of 
which shall be available to assist needy counties for the expenses 
of county administration, as hereinafter provided in this section, 
and the unexpended balance, if any, shall revert to the State As- 
sistance Fund;” etc, 


Section 68-310 (2) goes on to provide in part: 


som 


A portion of the eight per cent fund, together with 
the portion of the three per cent fund provided in subsection (1) 
(a) hereof, may also be used, if necessary, to pay the expenses and 
salaries, in whole or in part, of persons who may be employed by 
the Board of Control and by the various counties for investigation 
and making certifications with respect to applicants for surplus 
commodities, and the administration of any of the services coming 
under the state assistance program,” etc. 


Section 68-317 R. R. S. 1943, provides that not more than four per 
cent of the money allocated for assistance to any county under sections 
68-301 to 68-325, plus any available county funds for such purposes, 
shall be expended for salaries and expenses of administration in such 
county; except that in any county having a population of two hundred 
thousand or more, not more than five per cent of such money shall be 
expended for such purposes. 


It is an elementary rule of statutory construction that a word or 
term used in a statute should be given its usual and commonly under- 
stood meaning unless it is plain that a different meaning is intended. 
Ledwith v. Bankers Life Ins. Co., 156 Neb. 107, 54 N. W. 2d 409; 82 
Cc. J. S. 639, Sec. 329 b. 


The word “Need” is defined by Funk and Wagnall’s New Standard 
Dictionary as “a lack of something necessary or very desirable”, “To 
be in want of; having necessity for”. 


We think that it is clear from the context of the statute that the 
term “needy counties” as used in Section 68-310 (1) (a) refers to 
counties which lack funds necessary for the expenses of county admin- 
istration of the Nebraska Assistance Act. If a county does not have 
funds which are available for the payment of such expenses it should be 
classified as a “needy” county under the provisions of this statute. 


December 2, 1954 


ASSISTANCE 


Determining Need of Applicant—Application of Administrative Rules 
to Local Boards When Determining Medical Assistance 


REQUESTED BY: Mayme Stukel, Director of Assistance, State 
Capitol, Lincoln, Nebraska. 
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OPINION BY: Clarence S, Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Administrative rules of the Division of Public Wel- 
fare fix the maximum amount of available assets 
which an applicant may possess and yet be eligible 
to receive assistance. The law requires county 
boards of public welfare to pay for medical as- 
sistance given to applicants in excess of the maxi- 
mum assistance payments provided by law. In de- 
termining the “need” of applicants requiring 
medical assistance in excess of the maximum legal 
amounts of assistance, are the county boards bound 
by the administrative rules of the Division of 
Public Welfare in determining whether the appli- 
cant is “in need”? 


CONCLUSION: Under the provisions of Section 77-1601, R. S. Supp. 
1953, each county must levy a tax sufficient to 
enable it to provide medical, surgical and hospital 
care for needy persons of the county. Section 
68-206.01 R. S. Supp. 1953, limits the payment of 
medical, surgical and hospital care from the State 
Assistance Fund to January 1, 1954. After that 
date such care is furnished entirely by the county. 


The Legislative intent appears to be clear that after January 1, 
1954,the furnishing of medical, surgical and hospital care in excess 
of the maximum assistance payments provided by law shall be no 
part of the function of the Division of Public welfare under the Board 
of Control, and no part of the State Assistance Fund shall be used 
for that purpose. Such medical, surgical and hospital care in excess 
of the maximum assistance payments is furnished entirely by the re- 
spective counties to their needy persons. 


It is our opinion, therefore, that the furnishing of medical, surgical 
and hospital care in excess of the maximum assistance payments pro- 
vided by law is no part of the state assistance program and that the 
rules of the Department defining “needy” persons in relation to the 
administration of State Assistance do not apply and are not binding 
on counties as to such excess payments. Such rules, however, are bind- 
ing on counties as to all medical, surgical and hospital assistance pay- 
ments which are included within the payments made from the State As- 
sistance Fund within the maximum limit fixed for such payments. 
They do not apply only when such payments are made exclusively by 
the county in excess of such maximum payments permitted to be 
made from the State Assistance Fund. 


December 6, 1954 
FIRE DEPARTMENT, CITY 
Liability for Negligence Outside City Limits 


REQUESTED BY: E. C. Iverson, State Fire Marshal, State Capitol, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
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QUESTION: Are city firemen and fire chiefs liable for damages 
resulting from their negligent acts while fighting 
fires outside the city limits? 


CONCLUSION: City firemen and fire chiefs are ordinarily liable 
for their negligent acts committed in the perform- 
ance of their duties, regardless of whether such 
acts occur within or outside the city limits. The 
city itself is ordinarily not liable for such acts 
which occur within the city limits, but may be 
liable for the negligence of its firemen outside the 
city limits. The question has not yet been passed 
on by our Supreme Court. 


The general rule is that all public officers and employees must 
perform their official duties in a reasonably careful manner and are 
liable in damages to persons who may be injured or suffer damages 
as a result of their negligent acts. See 67 C. J. S. 418, Officers, Sec. 125. 
This is true of city fire chiefs and city firemen who commit acts of 
negligence, regardless of whether such acts occur within or outside 
the corporate limits of the city. 62 C. J. S. 1237, Municipal Corporations, 
sec. 601. The mere fact that a person happens to be a governmental 
officer or employee does not relieve him from personal liability for 
his negligence. 


In your letter of inquiry you refer to a recent opinion given by 
the attorney general of Arizona in which he states that where a 
municipality is engaged in fighting a fire or preventing a fire for a 
fee or under a contract for compensation outside the limits of the 
municipality, the city ceases to act in its governmental capacity but 
acts rather in its proprietary capacity, and both the city and its agents 
or employees are then liable for the negligent acts of such agents or 
employees while in the execution of these duties. 


As pointed out above, the officers, agents and employees of the 
municipality are liable in any event for their negligent acts. How- 
ever, the rule is different as to the municipality itself when acting 
in its governmental capacity. The general rule is thus stated in 63 
C. J. S. 81, Municipal Corporations, Sec. 776: 


“Except where liability is imposed on it by statute, a mu- 
nicipality ordinarily is not liable for the wrongful or negligent 
acts or omissions of firemen in the performance of their duties.” 


This rule, of course, applies to cases arising within the corporate 
limits of the municipality. Protection of its inhabitants against fires 
is recognized as one of the duties which a municipality owes to its 
citizens in the exercise of its governmental powers, and, while per- 
forming its governmental functions—as distinguished from its propri- 
etary functions—a municipality -is ordinarily not liable for the negli- 
gence of its officers, agents or employees unless expressly made so 
by statute. 


Under the laws of this state a municipal corporation may enter 
into a contract with rural fire protection districts to provide fire pro- 
tection to the district for compensation. The question of whether or 
not, in providing such protection for compensation, a municipality is 
acting in its governmental or in its proprietary capacity does not ap- 
pear to have been decided by our Supreme Court and I have been 
unable to find cases from any other court where this question has 
been definitely decided. It could be argued with considerable force, 
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we think, that, in authorizing municipalities to contract to furnish 
fire protection to rural areas, the Legislature is merely making the 
municipality an agency of the state to perform certain governmental 
tunctions of the state and that the municipality is protected by the 
same rule as to negligence of its agents and employees as when per- 
forming governmental functions within the municipality. On the other 
hand, the municipality is furnishing a service for hire to persons who 
*would not otherwise be entitled to them from the municipality, and 
this, under the commonly accepted definitions, would be held to be 
a part of the proprietary activities of the municipality. The question, 
however, must remain open until it has been ruled upon by our courts. 
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COUNTY OFFICERS 
Assessor; authority of county board to supervise... (Mar. 27, 
Attorney; duty to defend warrant of arrest for ex- 
tradition of prisoner to another state in habeas 
corpus proceeding 
Attorney; duty to perform legal services for county 


Hospital) 265i. sakes ky eka sae ek ee Mee pe Ne eS (Mar. 20, 
Attorney; power of county board to prohibit private 
Jaw" practice. 29550). 7.02 NUP Om NE I € 


Attorney; requirements and restrictions of 
Attorney; right to waive inheritance tax appraisal; 
basis for valuation of property held in joint ten- 


BROW iv see oe whale esta bate oe erases ata p 5 eee marian hele ae iene (June 11, 
Board of directors of county agricultural society as 

within the “ban of contract interest” statute........ (Mar. 11, 
Bonds; blanket bond for................ ...(May 14, 
Bonds; selection of own surety.. Wins ee LOCLOs 
Fees—see Fees and Salaries this index. : 

Judge; “ban of contract interest” statute . (Feb. 18, 
Judge; guardianship fee “(June 30, 


Member of county board; employment as assistant 
county highway commissioner...................... 
Official Bonds—See Bonds, this index... - 


LICE: gece tine eas so Haseena La cae REE ea mets 


1953) 
1954) 


1954) 


1954) 
1953) 


1953) 


1954) 
1954) 


1953) 


1954) 
1954) 
1953) 
1953) 


1953) 
1953) 
1954) 
1954) 
1953) 
1953) 
1954) 
1954) 


1953) 
1953) 


1954) 


1954) 


COUNTY OFFICES—(continued) 
Surveyor; establishment of section lines............ (June 1, 
Surveyor; compensation by county when he assists 
Department of Roads and Irrigation within the 
county 
Treasurer; 
taxes under an unconstitutional law.............. (Aug. 12, 


COUNTY ROADS 


Expense of relocating poles of public utilities in 
connection with road improvements 
Section line; establishment of; power of surveyor... 


CRIMINAL LAW & PROCEDURE 


Acceptance of cash bail by examining magistrate. .(July 10, 
County court; jurisdiction; second offense drunken 


MELLIN hese alin Ww ann: cialis wrk '= sual yusiay ara, dae ud ope eS (Dec. 31, 
Extradition; duty of county attorney to defend 
Warrant: Of arrest, espresso aesaadeha tas dnt kage | eae (May 14, 
False or misleading advertising; what constitutes. .(Sept. 17, 
Filing of surety bonds by abstracters............... (July 7, 
Grand jury—see, this index ‘ 


Issuing insufficient fund check through agent. a -(June 16, 
Jurisdiction of police magistrate over complaints 
for violation of state laws; power to suspend opera- 


BOMS CCHS Goi. grip. t b-side Ma WLAN Sy DE ARE eae ane (Jan. 7, 

Penalties for speeding; what constitutes prior 

OMPENSE fet. heen Satan Pee Gore a hao sectcemens LG pee (Mar. 4, 

Prosecution for sale of liquor to minors; intent... .. (Apr. 7, 
D 


DAIRY PRODUCTS 
Legality of sale of “All Dairy Spread”.............. (Dec. 2, 
Right of county public health department to 
promulgate regulations respecting the processing 
and sale of milk products:....:s2 2.55 6tcuicee ea eam nage (Oct. 22, 
DEAD BODIES 
Indigent persons; disposal of remains of deceased... (July 23, 


DEPENDENT, NEGLECTED OR DELINQUENT CHILDREN 
—see Children this index 


DISTRICT COURT CLERK 


Fees—See fees and salaries this index............ 
Right to personally retain compensation for service 
AS JULY COMMISSLONER 5.5 isis aos iaraanrd Haw at oes wla een (July 1, 


DRUG STORES 
Gift of trading stamps with prescriptions; legality. . (Sept. 17. 


EGGS 
Advertising regulations ..................2-00 eee (Mar. 16, 


1954) 
1953) 


1954) 


1953) 
1954) 


1953) 
1953) 
1953) 
1953) 
1953) 
1953) 
1953) 


1954) 
1953) 


1953) 


1953) 


1954) 


1953) 


1954) 


1953) 


ELECTIONS 
Bond issue for county community hospital......... (Sept. 2, 1953) 


Bond issue for county hospital 1954) 

Bond issue for county hospital 1954) 

Candidate for village board and school board at 

RAME SISO: ssi. sexs pained oa Sb aagesna canara siol soa (Mar. 17, 1953) 

Canvass of votes for certain offices; who makes; 

certificates of election >. (WPSi2 SITE eo. eis eee (Dec. 2, 1954) 

Cemetery district; liability for proportionate share 

Of Costs of eléction:; 24555 :scad2re i eenaresas eases (Aug. 11, 1953) 
e Corrupt practices; gift advertising candidacy of 

PIV OR 5 gees sista adi Wa POT Eee pase Re awe Caw ee eale x (Aug. 31, 1954) 

Election precincts; power of county to divide wards 

within ‘city of the first Class. <2 36.us.6< a dase osma dd o's (Mar. 9, 1954) 

Filing by public officer as candidate for another 

office; effect; creation of vacancy................ (Mar. 31, 1954) 

Filing fee for county judge and county superinten- 

IONE Sh 5 ites hits Gg hamlets aia Seale ge eee ATL lho (Feb. 19, 1954) 

Filings for office of Superintendent of Public In- 

struction 1953) 

Function of Secretary of State as to certification; 

as to sample ballot... «:)s.c05 125% obs cea, Bates spas (July 14, 1954) 

Justice of Peace; county clerk as................5 (July 22, 1953) 

Nomination of public officer as candidate for an- 

other office’ effect, 1: 2qnec tae sis eve ew (Sept. 27, 1954) 


Petition for sale of liquor by drink; sufficiency....(Mar. 23, 1954) 
Primary ballot; discretion of Secretary of State to 

file nomination papers; procedure to exclude name 

from ballot “names” entitled to printing on ballot.(June 25, 1954) 
Primary; necessity for placing constitutional 

amendments, ON a.:2775.. ¢ AQLOMERA staid ADR ows bh oes 8 1954) 
School district election—See also, 
School Districts, this index da 
“Short term” for United States Senator 
Submission of county hospital bond issue at pri- 

mary. election: (4:04.25 ..44 17099 ei pod bs aha vied ald (May 25, 1954) 
Vacancies, death of incumbent of county office; 
term of appointment; nomination for ballot vacan- 


1954) 


. 31, 1954) 

intendent’ .varfsh...43 sa@trinaiezs nada. deel. ay (Aug. 31, 1954) 

Vote necessary to authorize purchase of teacherage; 

class I: school district:;. ans .ceancstains os onthe (Feb. 11, 1954) 

Watchers; may watch where; electioneering....... (July 30, 1954) 

Write-in candidate for office of county judge nom- 

inated at primary election; payment of fees........ (Sept. 9, 1954) 

Write-in votes; requirements................0...0. (Nov. 6, 1954) 
ELECTRICITY 

Jurisdiction over rural electric rates.............. (Sept. 16, 1954) 
ELECTROLYSIS 

Practice of as a profession. ...............eeee eens (Feb. 3, 1953) 
EMINENT DOMAIN 

Title taken in “borrow” land for highway......... (Sept. 1, 1953) 
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EMPLOYER-EMPLOYEE 
—See Labor this index 


EMPLOYMENT AGENCIES 
Bonds—See, this index. .... 2.2... .00e see cases 


ENGINEERS AND ARCHITECTS 


Authorization of use of rubber stamp as seal....... (Mar. 5, 
Construction requiring services of registered en- 
SINCET LOO ATCHIULECE. 65 6.55 ea dee cee eee seo MOS NE RN, (Jan. 30, 
F 
FEEBLE MINDED 
Liability of county to care for. ..0..... 600... b eee (May 8, 
Responsibility of county to maintain inmate of 
feeble-minded homeo... cen cas venice eee (Feb. 15, 
FEES AND SALARIES 
Fees; bowling alley license fee....-............... (July 15, 
Fees; building permit fees of city; application to 
University of Nebraska........0..0 0.000000 e eee (Jan. 19, 
Fees; Clerk of District Court in cases under Uni- 
form Reciprocal Enforcement of Support Act...... (Feb. 26, 
Fees; county judge; in probate matters where in- 
ventory lists property held in joint tenancy with 
rights of survivorship... 3). 00/60. VV BAG ed ORY (Jan. 14, 
Fees; county sheriff; amounts collectible from city 
of second class for confinement of city prisoners...(July 19, 
Fees; county treasurer for collection of taxes of a 
reclamationsdistrict! lo... ie. a Tee AG Oe SS aL (Oct. 2, 
Fees; distribution of tobacco license fees. (Oct. 21, 
Fees; guardianship fees, county judge..... . (June 30 


Fees; motor vehicle registration; see this index... 

Fees; retention by clerk of district court of passport 
application fees; claims for refund of such fees pre- 
viously remitted to county treasurer.............. 
Fees; tobacco license; distribution of.... 
Salaries; county board fixing salaries of its mem- 


bers below amount fixed by law................. (Mar. 26, 
Salaries; county clerk when performing the duties 
of county assessor ics!) Seca ee AE Be 2 Se (Oct. 1, 


Salaries; county commissioner; change in salaries. .(Aug. 28, 
Salaries; county public welfare employees; 


authority to. fie... Gu2 28s) uk OSE I | (May 27, 
Salaries; increase in salary of county clerk for per- 
forming duties of county assessor.................- (Apr. 3, 


Salaries; superintendents of state mental hospitals. ‘ae 15, 


FINES AND PENALTIES 
Necessity of Transfer to School Fund.............. (Nov. 6, 
See ‘also; Motor Vehicless cits 043 05 ate s cn nayg weet 

FIRE DEPARTMENT 


Construction of building for use of by second class 
CHY vee cee eee cece e ent nent eee w ee ans (Feb. 20, 
Definition “paid fire department.”................ (Feb. 19, 
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1953) 
1954) 


FIRE DEPARTMENT—(continued) 
Governmental immunity of municipal fire depart- 
ment while fighting fire outside corporate limits of 
municipality  «wits-3y62 3: ateseth fa- somasteccodh ales 
Liability for negligence outside city limits... 
Right to refund funds voluntarily contributed 


FIRE PROTECTION DISTRICTS (RURAL) 
see Rural Fire Districts—this index 


FOODS 

Frozen dessert containing only vegetable fats; 

Jegalrty: of ‘sale, Of, 5,5 o)sc essa sais Us eae on's Ue ence (Apr. 3, 
FUNDS 

Disposal of funds collected under unconstitutional 

law; duty of county treasurer.................... (Aug. 12, 


Investment of endowment funds of private colleges. (Feb. 24, 
Post war construction fund; use of to purchase 
site for governor’s mansion; statutes, construction 


OF iia ngs Kote alae et nals ae sale a eso alaalad (July 31, 
Purchasing agents revolving fund; use for pur- 

chase of microfilm machine.....................-5 (July 30, 
pcnge) funds—see School and School Districts, this 

index 


State assistance fund; expenditures for survey 
Trust funds—see this index............. 

Warrants against—see, this index. . 
Veterans’ aid fund; eligibility of child of divorced 
veteran in custody of mother; definition—“depen- 


dent”——“Need.”* . 0... 6.050605 -5 se eedeaeet dbl (Aug. 3, 

Veterans’ Aid Fund; meaning of “dependent chil- 

dfen of stich (veterans vnc see vee oes Sick be (Mar. 9, 
G 


GAS AND OIL LEASES 
School lands—see this index..............--.-.-. 


GOVERNOR 
See—State Officers, this index..................-- 


GRAND JURY 
Special prosecutor appointed by Governor; resi- 


dence and compensation... ......55.0 55.00.2008 005 (Aug. 2, 
H 
HIGHWAYS 
Eminent domain; title taken in “borrow” land..... (Sept. 1, 


Liability of state for maintenance of highways 
constructed in whole or in part with federal funds 
appropriated for highway purposes............-.- (June 20, 
Maximum weight load on, as amended... 
Penalties for overweight—see Motor Vehicles, this 
ANGER ocins é 6h ae ep dies > eis seas eee a 


1953) 
1954) 
1953) 


1953) 


1954) 
1954) 


1953) 
1953) 


1953) 


1954) 
1954) 


1954) 


1953) 


1953) 
1953) 


HIGHWAYS—(continued) 
Regulations as to use of highways under section 


BO-CID: eres else ek POE see at ree Ta atthe he asks: (July 13, 


See also State-Department of Roads & Irrigation. . 

Turnpike Authority; not an executive department; 

members not executive officers.................- (June 24, 
HOSPITALS AND NURSING HOMES 

Basic standards; effect of section 71-2017 as 


amended by L. B. 587, Laws 1953...............-. (Oct. 19, 


INHERITANCE TAX 
See taxation this index.............. es cece eee eee 


INTANGIBLE PROPERTY TAX 
See taxation: this, INGER. 0.5.5 056 ney apiores eee TS eI 


JOINT TENANCY 
Basis for inheritance tax appraisal and valuation 
Bo) aly $) 0] 2) gas | ome gre SPL 
Old age assistance liens. . 5 F 
Taxation—see this index 
JUNIOR COLLEGE DISTRICTS 
Bonds—see this index................ 2 eee eee eee 


JURIES 
Selection under L. B. 145, 1953. ........6..0ce00s (July 28, 


JUSTICE OF PEACE 
Person who is county clerk and clerk of district 


Our, EANNOL DE sd thio Hees cca wate en Sate anaieR (July 22, 
L 
LABOR 
Child labor in connection with hybrid seed corn 
ODETaTIONSS - 5 9.5 cra, Goiechrnesntheng acinht ahora ra ahd 6 oe (Aug. 17, 
County employees; hours of employment.......... (Mar. 16, 
Department of—see State-Department of Labor, 
AHISUNGEN, 564, 0ere ned aS Ha Sores es NORD DERE MRSS 


LEGAL SETTLEMENT 
See: Residence: this Index iss 0666s sipn one hoses 3 


LEGISLATURE 
Enrolled bill requirement... .........¢/.c:0sececes (Oct. 8, 


LICENSES AND PERMITS 
Brand laws—see this index 


1953) 


1953) 


1953) 


1953) 
1953) 


1953) 


1953) 


1953) 
1953) 


1954) 


LICENSES AND PERMITS—(continued) 
Distribution of tobacco license fees ..(Oct. 21, 1954) 
Permits; game permits—see Sa ene Foresta- 
tion & Parks Commission, this index. fei% 
Licenses; bowling alley; annual fee. F 
Licenses; counties not authorized to require license 
fee for operation of trailer: COUTES 15. .~ <0 aeiyin'e 9.204 9 1953) 


“(July 15, 1954) 


Licenses; tobacco, distribution of fees from.. 1954) 
Licenses; State Department of Health; exam: 

tion; reciprocity 1954) 
Licenses; electrolysis as a profession 1953) 


Licenses; practice of medicine pending issuance of..(June 8, 1953) 


Licenses; real estate broker and salesman.......... (Oct. 21, 1953) 
LIENS 
Old age assistance; property in joint tenancy....... (Jan. 15, 1953) 


LIQUOR CONTROL COMMISSION 
See State—Liquor Control Commission—this index 


LIQUOR ELECTIONS 
See Elections—this index 


LIQUOR LICENSES AND SALES 


Dues of retail association; collection through dis- 
tributors 
Issuance of more than one beer license to same per- 
BODE Palais ee Dawa Ra ae Ce Te ne oe Gite (June 25, 1954) 
Licenses; necessity for notice of hearing on appli- 
cation for off sale beer license................00005 1953) 
Petition for sale of liquor by drink; sufficiency. 1954) 
Sales to Indians; effect of judgment of unconstitu- 
tionality of law by municipal court 1954) 
Sales: to minors intent. 1 ORL 2s ae eo. aoc ‘ 1953) 
See also—State Liquor Control Commission, this 
INGER Sore dhe winslow clgioaty Aer atecereie erst ln Gable Rene d/o 9 


1954) 


BION! heSs exdak ods Tae Noa eyatieh fe REW be cate Eee (Oct. 30, 1953) 


MENTAL HEALTH 


County Board of Mental Health—see this index... . 
See Also, State Institutions—this index 


MILITARY 
Erection of state armory on land where mineral 
Tights Ave -Peser yea: oi5.cis wax chy een ess Cates (June 29, 1954) 
Requirement of state operators’ license for military 
PEVSONNEL vs c..chdey csc ewan hee sw ar le eters Be eae (July 6, 1954) 
MILK 
See Dairy Products—this index..............-..04. 


MOTOR VEHICLE DIVISION 


See—State Department of Roads & Irrigation, this 
FINGER wicca sped sity elo" Pain 29 5 wlGa Viale ale Se Mle Bee 


MOTOR VEHICLE LICENSES AND REGISTRATIONS 
Commercial license—see State Railway Commission, 


this Index . <aldn tie Oats sale tes eM aE SS 
Dealer’s license; additional surety bond to meet re- 
quirements of new law... 2.4.....5c5- 0. eee cele e ee (June 23, 1953) 
Dealer’s license; separate license & bond require- 
ments 1953) 
Licenses; required for military personnel : 1954) 
Licenses; revocation of for speeding................ % 1954) 
Licenses; revocation under point system provided 
TFs, BAGG. 5:0 2i0:vn.9'0 dnsesdla, nu Vid mlb Sis warns 6 SE (June 12, 1953) 
Licenses; validity of city ordinance suspending or 
TPOVOIINY Sioca, os as 6 0.5 Betcthasisis Delete AAR A ds an asi oe (Jan. 7, 1953) 


Registration; truck owned by rural fire protection 
district; fee ... -.....-(Dec. 18, 1953) 
Registration; vehicles of nonresident 
SOMDEL: oF uns. eke iug extn ide hie ewe eee eras Baza ss 9h (Dec. 31, 1953) 
Registration fee for irrigation district truck; trac- 

tor and trailer used for hauling caterpillar tractor. .(April 19, 1954) 
Registration fee for well-digging outfits............ (Sept. 3, 1953) 


MOTOR VEHICLE TAXES 
See Taxation—this index......................-- 


MOTOR VEHICLES 
Loan limitations for vehicles carrying livestock... .. (Dec. 7, 1953) 
Maximum weight load that can be carried on pub- 
lic highways under 39-722, R. R. S. 1943, as 
amended by L, B. 114 and L. B. 262, Laws of 1953.(Sept. 12, 1953) 
Penalties imposed when a commercial motor ve- 
hicle is carrying a load of more than 20% in excess 
of carrying on which registration has been paid..... (Dec. 3, 1953) 
Penalties for violation of weight limitations; ap- 


plicability to farm trucks.. — a 1954) 
Datety (Glass: 3... cates ecie nae 5 3S coiaeisld Sa ware hai 1953) 
Scope of reciprocity agreements between Nebraska 
Bnd aneiher state. .i0's cusps ees sacs ae se oclaena ves m 1954) 
Spot Lamps; violations , 1954) 
Stopping when passengers getting on or off school 
USES 2,0 o'ss Se apie iain se 8b5 5. oR ee ees gad aes elae (Sept. 10, 1954) 
Taxation; application of L. B. 165 to motor vehicles 
in hands of dealers March 10, 1953................ (June 26, 1953) 
MUNICIPAL COURT 
Effect of judgment of unconstitutionality by mu- 
micipall. COUPE ¢.i 5 acittee canna senseeedcs cise d saag (Aug. 18, 1954) 
ie) 
OCCUPATION TAX 
See taxation, this index .....5. 5.0.0. es teetee sees 
OSTEOPATHY 
Use of drugs: prachbe: . ¢ s cpeg acdgs.6 3s.b0nas ce xe (Feb. 26, 1954) 


PAUPERS 


Burial expenses; liability of county..«............ (May 25, 1953) 

Legal. Settlement: 5. dis crsnoseesaas wabthes cs wows sis (Mar. 8. 1954) 

Liability of brother or sister of the half blood to 

SUPPOIE. sci ascresiseiaeupias eae es PM As PF (April 9, 1953) 

Liability of step-relatives to furnish support...... (Sept. 8. 1953) 
PENITENTIARY 


Acquisition, forfeiture and restoration of “good 
time” allowance 
Completion of sentence; 


1953) 


AIVET i. s.0d- op 4a si ohin de wits v'si50-e SOUS OEE TINT Aa ES . 11. 1954) 
Prison made goods; shipment to other states for 
eo Bale 6.5... 5.4U, MAU ES. te seed Berd stesso (April. 20, 1953) 
PERMITS 


See Licenses & permits—this index 


POLICE MAGISTRATE 


Acceptance of cash bail by...............e0eee 00% (July 10, 1953) 
Jurisdiction over complaints for violation of state 
laws; power to suspend or revoke operator’s license. .(Jan. 7, 1953) 


R 
REAL ESTATE BROKER AND SALESMAN 
License requirements ).505)6:.8'458S ageitnne dire ssid (Oct. 21, 1953) 
REFORMATORY 
Sale of signs made by prisoners to private citizens. .(Aug. 3, 1953) 
RESIDENCE 


Legal settlement; inmates of old people’s home.... (April 20, 1954) 
Legal settlement of paupers—See Paupers this index 


RETIREMENT 
School Retirement System—see this index........ 


ROADS 


County Roads—see this index 
Highways—see this index... . 


RURAL FIRE DISTRICTS 
District organized in two or more counties; bond of 
secretary; treasurer; when filed................... (Oct. 26, 1953) 
Organization; inclusion of territory of another dis- 
trict not legally organized...............0.....00. (July 22, 1954) 
Petition to form; right to recall or to file supple- 
mierital PEUONS. sisson 0:5 6 959 S ycare eles lane bral sleta lates ener (Dec. 17, 1953) 
Withdrawal of territory from; right of city of 
metropolitan class to annex territory included in. .(Sept. 12, 1953) 


RURAL MAIL ROUTE ROADS 


Delegation of duty of maintenance to township 
(372 2 rain teee PER Ee Leet ae MIRE MP meee, sent ae 5 2 Pa (Jan. 21, 1953) 


s 


SALARIES 
See Fees and Salaries this index...............--- 


SCHOOL LANDS 
Gas and oil leases; commencement of drilling or re- 


working operations to avoid payment of rental....(April 15, 

Improvements of; trees not included................ (Oct...3, 
SCHOOL RETIREMENT SYSTEM 

Emeritus members; re-employment; annuities...... (May 6, 

Out of state service credit; period of employment in 

state necessary to qualify for....................0. (Aug. 7, 

Prior service credit; effect of military service..... (April 28, 
SCHOOL TEACHERS 

Certificate; lapse of by nonuse of................. (July 12, 
SCHOOL TRANSPORTATION 

Transportation allowances; high school students....(May 6, 

Transportation: COSts: Viisnancin fs anisisenew sat sepa (Aug. 26, 

Use of public school bus to furnish transportation 

to a private or parochial school................... (Oct. 23, 


SCHOOLS AND SCHOOL DISTRICTS 
Board; action of de facto officers. . (Sept. 23, 
Districts; attaching territory to adjoi ct, 
constitutionality of Section 79-406, R. R. S. 1943..(June 20, 
Districts; authority to build up surplus without need 


therefor by Collection of TAXES 648 6. wetinnd os eae ea (April 28, 
Districts; authority to build with surplus money in 
PENEKAl LUNG as. 5 4G peak Seen ee ais aa OHSS as, y (Febr. 13, 


Districts; authority to set aside surplus general 
funds for bond retirement. 
Districts; change of boundai 
Districts: change of territory... 

Districts; creation of new districts from other 


..-(June 24, 
(Sept. 25, 
(July 16, 


districts; when createdss..c6.o% Sows 6085 Cian aadads (Febr. 11, 
Districts; Class V, change of levy after report to 

COUDLY, « ces csis eax ds AMOh eR oT a TRS SES EEE ER eS (Aug. 7, 
Districts; depopulate annexation to adjoining 

TENTILOLY ocodes cop ort gai Toca ert Mewes ok ..- (July 8, 
Districts; free high school tuition funds - (April 10, 
Districts; funds; distribution of tobacco license 

PC cin ciaiwhd airs 4 GER Ts PUREE A Fae ad teen eee (Oct. 21, 
Districts: newly created or enlarged, assump Bon of 
IndebteAness: cc 5b eins we eis sd een euernick.ss 

Districts; payment of counsel fees....... 

Districts: payment of tuition in another district...... (Jan. 2, 
Districts; purchase of teacherage; vote required to 
BULHOLIZE’ rains ne ded a0 ane waka omeaas ade ashes (Febr. 11, 


Districts; residence requirement for voting; mem- 
bers of armed forces ‘ 

Districts; reorganization; vo 
Districts; Right of original district to issue bonds 


following reorganization ............... cee eeeeee (Mar. 11, 
Districts; right to send pupils to another school 
when teacher in district not qualified............ (Febr. 16, 
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SCHOOLS AND SCHOOL DISTRICTS—(continued) 
Districts; transfer of land from one to another, Sec- 
tion: 792408, R..R.-S, 1943 cae oa .nc os cyeeete esp sok are (June 18, 
Districts; warrants on exhausted general fund; 
assumption of unbonded indebtedness by reorgan- 
TZ00, CUSHACE 25) < 5 pula ase setae ¥ einen sane sake ARE 18, 
Elections—see also, this index............. 
“Public assemblages”; scope of under statutes...... "(May pu 
School Board; authority to designate and pur guaee 
school site from sinking fund .... (July 22, 
School retirement system—see this index. 


Schools; change from Class I to Class II district. . (July 21, 
Schools, compulsory education. ................405 (Nov. 16, 
Schools; determination of length of kindergarten 

OSSIONS 5. chiais 20h hs o's Sv hase OU ee Te et eR eck a (Oct. 13, 


Schools, free school privileges of children of mili- 
tary personnel where parents legally reside in 


ANOUHET: STALE! ou g acs gah cd ret ai'n a clietal ¢ RONG ING Ds ee FS (Dec. 9, 
Schools; payment of county of tuition for high 
school outside newly organized school district...... (Febr. 5, 


Schools; redistricting; who approves final draft of 
plans to be submitted to voters................- 
Schools; transfer of money from general fund. 
Teachers’ certificates—see School Teachers this 


ANGER! Nid one 5:4 ts van age Vale 5 3.3 id a SOME ices 
Total liability for injury to school child assigned 
to assist children across streets.................-0- (Nov. 3, 
Transportation allowances; high school students....(May 6, 


SECRETARY OF STATE 
See State Officers—this index................... 


SEWAGE DISPOSAL 
Sanitary sewers; effect of L. B. 118................ (Febr. 6, 


SOIL CONSERVATION DISTRICT 
Authority as local organization in accordance with 
provisions of “Watershed Protection and Flood Pre- 


VONHON ACH gic en Tees RE Gres Dek lass eon tenet ds (Aug. 18, 

Existence of state agency having supervisory re- 

sponsibility to approve programs................. (Sept. 27, 
SOLDIERS’ AND SAILORS’ HOME 

Qualifications for admission...............-.....5- (May 8, 


STATE—BOARD OF CONTROL 
Authority to transfer unwed mothers to private 
institutions or homes for prenatal care; Liability 
fOr EXPENSE oes oes tacts So eR aoe Ree eee (May 13, 
Construction »contracts: ... 2%...25\. 257tbat Ge Benne eau (June 26, 


STATE—BOARD OF EDUCATION 
Employee of employment security Division serving 
BS WNEMPELy 35. 45 Nea, ses ee eis tare MeN eae os Piped ea sans & (Nov. 17, 


STATE—BOARD OF EDUCATIONAL LANDS AND FUNDS 
Constitutional amendment changing; effective date; 
power of present board to continue............... (Nov. 24, 
Improvements of school lands; trees not included... (Oct. 3, 
Power to place dependent, neglected or delinquest 
child in foster home and to deny parents to visit or 
COLTESPONG 3% Beciutes cir gh alco wi Oe a RDS (July 22, 


1953) 


1953) 
1953) 
1953) 


1953) 
1953) 
1953) 


1953) 
1953) 


1954) 
1953) 


1953) 
1953) 


1953) 


1954) 
1954) 


1953) 


1953) 
1953) 


1954) 


1954) 
1953) 


1954) 


STATE—DEPARTMENT OF AGRICULTURE AND INSPECTION 


Agricultural and vegetable seed; label; disclaiming 
TREE sce ot. clara tose oc ance SaaS ss. gbreantety band (Sept. 3, 


STATE—DEPARTMENT OF HEALTH 


Examination for licenses; form; reciprocal licenses. (Oct. 28, 
Right to permit persons to practice medicine and 

surgery pending issuance of license 
State Board of Health; status; bond. 


STATE—DEPARTMENT OF LABOR 
Employee of employment security division serving 


as member of state board of education............ (Nov. 17, 
STATE—DEPARTMENT OF PUBLIC INSTRUCTION 
Office of Superintendent abolished................. (Dec. 9, 


STATE—DEPARTMENT OF ROADS AND IRRIGATION 
Authority to maintain highway not described as a 
state Wish way... os saan eees eacighgiee 
Authority to relocate highway 
Funds available for maintenance of highway not 
described as state highway................. eee eens (Dec. 5, 
Highway Commission; meetings; private or execu- 
tive sessions .. piste 
Motor Vehicle D: 
tor in licensing dealers 
Motor vehicle division; revocation of driver’s 
license under point system provided in L, B. 166..(June 12, 
Regulations as to use of highways under section 


BORBIDY A sisca don. s:0 sicis dphcsate hays, tne Ni Wd Sage eames (July 13. 
STATE—GAME, FORESTATION & PARKS COMMISSION 
Deer and antelope permits.................0..005 (May 13, 


Deer and Hunting permits; on unit basis where one 
Was: InehBptble ® «205424 sarene sc Va eddie. 330 nade ae 
Drainage into streams of matter harmful to fish. 
Fees for nonresident fishing permit................ 


STATE—LIQUOR CONTROL COMMISSION 
Collection of Retailers Association dues through 
GUSECIDUEOR: oso. 2.5 sate a exe ete. H ore erecta rece Fd Roba 


person witha 
Mileage and expenses authorized. . 

Possession of alcoholic liquor by minors, on land 
owned by county agricultural societies... 
Rule No. 43, advertising .. (Feb. 25, 
Sufficiency of petition for sale of liquor by drink. .(Mar. 23, 
Transaction between manufacturers, wholesalers 

and retailers 


STATE—RAILWAY COMMISSION 
Jurisdiction over rural electric rates.............. (Sept. 16, 
Regulation of motor vehicle transportation; un- 
licensed carriers carrying agricultural lime to 
PABMIETS, 2958 guirerogs lois as atey gd 19's SUI ON Ash BG Aa Kee (May 26, 


1954) 


1954) 


1953) 
1954) 


1954) 


1953) 


1953) 
1953) 


1953) 
1953) 
1953) 
1953) 
1953) 


1953) 
1953) 


, 1953) 


1953) 


1954) 


1954) 
1954) 


1953) 
1953) 
1954) 


1953) 


1954) 


1953) 


STATE—RAILWAY COMMISSION— (continued) 


Regulation of warehouses.........---.-02--ee000: (Jan. 19, 1953) 
Responsibility of publication of motor carrier 
HAVES: |X 3.5255 ated eescut eon was eae ka orl oa SSE. (Dec. 2, 1953) 


STATE INSTITUTIONS 
Hospital for mentally ill; claim for care of patient; 
right of county board to compromise............. (April 17, 1954) 
Liability of county for care of convicts transferred 
to State hospital... +... (Feb. 27, 1953) 


Liability of relatives for care of patients tate 
hastital for mentally ill, for iss sso ceo eee earn y are (Dee. 14, 1953) 
Penitentiary; acquisition, forfeiture and restoration 
‘of: good: time”. oi 0.404 5 seo <prer erring agrrtyeted dcare ole (Feb. 5, 1953) 
Penitentiary; prisoner may not remain after com- 
‘pletion, Of SENLENCE. seis aahhac ogee dew, Raton Saapehs (Dec. 11, 1954) 
Penitentiary; shipment of prison made goods to 
other states for sale 'sis:< :ect cae byepeed > sem ptpepia. 08t6 acer (Apr, 20, 1953) 
Persons transferred from penitentiary to state 
hospital; procedure on expiration of sentence....... (Feb. 1, 1954) 
Reformatory; sale of signs made by prisoners to 
PEALE SGIIZENS cis kas dco as aes ae MOEN RE He See (Aug. 3, 1953) 


Salaries of mental hospital superintendents... . «(July 15, 1953) 
Soldiers’ and Sailors’ Home; qualifications for ad- 


MISSION i.4:4.+, 54) chun srou ayroaeh sa tehigles|) stem tiagnee edo cara (Jan. 12, 1953) 
University hospital; charge for care and treatment 
Of indigent DAVENTS 0.6.4.4 vous = 8G + GITIE UMFK ole (Jan. 15, 1954) 


STATE OFFICERS 
Adjutant general; erection of state armory on land 


where mineral rights are reserved................ (June 29, 1954) 
Governor; appointment of special prosecutor for 
Brand. jury A ti Se ete cate San ete ao oe ee (Aug. 2, 1954) 


Governor; authority to remove tenants from state 

owned city lots , (April 25, 1953) 

Reports to Legislature and Governor... .. (Nov, 27, 1953) 

Salaries—see Fees and Salaries, this index. 

Secretary of State; certified copies 
° Secretary of State; discretion of in filing nomina- 

tion papers names in “apparent conformity”...... (June 25, 1954) 

Secretary of State; duty to register and file trade 


(Apr. 29, 1953) 


marks and trade names 1954) 

Secretary of State; function of as to ce! 

candidates or offices; as to sample ballots........ (July 14, 1954) 

Turnpike authority; members not executive offi- 

CANS TE ha ce Freee tidied ce Aha ae re oe te (June 24, 1953) 
STATE OWNED LANDS 

Authority of Governor to remove tenants from city 

lots, 2 cs bedeere seu en dented eR UE iy d (April 25, 1953) 
STATE UNIVERSITY 

Liability for municipal building permit fee........ (Jan. 19, 1953) 

University hospital; charge for care and treatment 

of ‘indigent, DahERIS. ys... 05 -.ae,- s aderinmmietinr me © 0.05 (Jan. 15, 1954) 


T 


TAXATION 
Assessment in conformity to law; penalties for 
TBHOTING: «cece cenas es Miya em ....(May 26, 1953) 
Assessments; see also, this index 
Cities and villages; authority to levy taxes for 


maintenance of water works................2+0-05 (Sept. 2, 1953) 
Claims for refund of taxes paid under void assess- 
TMGHE: uxt Sosincn cad vis Sarna dare. o eamerwey 2 dnarecdsie d (March 30, 1954) 
Classification and reappraisal committee; powers 
SNA GUGES) sees tothe dae ne wees s Moe SERENE (Apr. 28, 1954) 
County levy limit; levies for mentally ill, medical 
expenses of assistance program, etc............... (Apr. 11, 1953) 
County levy limit as affected by fifty percent 
assessment law ......cseusscscaene . 17, 1953) 
Delinquent tax sale; notice . 17, 1953) 
Exemptions—see various headings, this title. 2... 
Exemptions of farm lands owned and used by re- 
ligious organizations? 05.4.5 isten ode eke as (Jan. 19, 1953) 
Federal savings and loan associations; taxation of 
DSASTALE Fie 8 otk ce ecinened eG php atl t jen oe (May 20, 1953) 
Gasoline tax; excess gallonage; form of security 
acceptable: 3s. fics Ge Seg wana Seale ewes ett h Se ee (Dec. 31, 1953) 
Gasoline tax; transfer of liability for payment of...(Feb. 3, 1954) 
Increase without notice; transfer of students...... (Mar. 18, 1953) 
Inheritance; applicability of five year exemption 
to property owned in joint tenancy............... (Nov. 21, 1953) 


Inheritance; application of “succession interest” 
exemption to property held in joint ownership....(Sept. 19, 1953) 
Inheritance; apportionment between counties in 
which property is situated............... scenes (Feb. 23, 1953) 
Inheritance; computation of interest on deferred 
payments; term of bond guaranteeing payments...(Apr. 17, 1954) 
Inheritance; construction of 77-2007, R. S. Supp. 
DODD ica nsre dom sia este alepeiwidia sete! de agae's sietewteds .- (Sept. 11, 1953) 
Inheritance; exemption from of succession in 
of surviving spouse and share received by will....(Dec. 15, 1954) 
Inheritance; exemption of statutory allowances...... (Oct. 8, 1954) 
Inheritance; persons taking in right of or in place 
of the debtor; distributees taking in lieu of pre- 


deceased ancestor 1953) 
Intangible Property; banks, loan trust and invest- 
ment companies 1953) 


Intangible property; construction of L. B. 87 as to 
having prospective operation .................... (June 24, 1953) 
Intangible property; real estate assessment in- 
creased after making return; deduction of increase 
‘prior ‘to: payment of tax. os cers s sess ah ok ele oe. (Jan. 14, 1954) 
Intangible property; treatment of motor vehicles 
with respect to determination of value of corporate 
SEO sa uieles 1s ies'olale spear t oui SRG sh MTR aa a tees 1953) 
Intangible property not returned: assessment of. 1954) 
Interests of vendor under contract for sale of real 
estate and personal property . (May 26, 1954) 
Levy; authority of county board of equal ization 
to determine requirements of school operating 
IPRPETSES | wisssx vs s-un ne cpenee Aye soca bee Ka otemp ooh oti (April 28, 1954) 


TAXATION—(continued) 
Levy for state general fund under proposed fund 


Constitutional Amendment, L. B. 7...............- (May 26, 1954) 
Motor vehicles; acquired after beginning of regis- 
TVAMOR: VOOR oa.0.c sy oe «5 «:ccheyiels ote aapke RE a's 0 ad) (Aug. 17, 1953) 
Motor vehicle; applicability to governmental sub- 
divisions . (Sept. 15, 1953) 


Motor vehicle; app! of L. 65 to motor 

vehicles in hands of dealers March 10, 1953........ (June 26, 1953) 
Motor vehicles; authority of county board of 

equalization to change valuations................- 

Motor vehicles; dealers’ vehicles. 
Motor vehicle; from what rate computed 
Motor vehicle: taxation possibilities under consti- 

tutional amendment ...........20cceeesseecceuee (Febr. 26, 1953) 
Motor vehicle; vehicle previously assessed for ad 
valorem tax ... .... (April 1, 1954) 


Motor vehicles; ary 
DETEOUNED «6.5.09 coy. giarale Seis iets 2s So's Case nae wip <raLe (Dec. 31, 1953) 
Nonresident motor vehicle contract carriers......... (May 1, 1953) 


Notice to owners of property valued higher than at 
last previous assessment. ..............ceeeceeees 
Occupation tax; as to irrigation ditch company 
Occupation tax; foreign corporation exclusively in 
interstate commerce .... . 

Omitted property; interest. 
Personal property; assessmen’ 


; failure to deliver 


list where personal property is’ GROMP Ease. i oa preening (Dec. 29, 1953) 
Personal property; grain in elevator on assessment 
date; power to compromise disputes............... (Febr. 3, 1953) 
Special assessments; retroactive effect of L. B.’s 2, 
37, 93, 94, 281, and 282, 1953 Legislature.......... (Aug. 22, 1953) 
Taxes collected under unconstitutional law; duty of 
county treasurer as to disposal..................05 (Aug. 12, 1954) 
TAX SITUS 
Corporations’ automobiles situs..................- (Jan. 14, 1953) 


TAX REFUNDS 


Intoxicating liquor; liquor sold to retailer, returned 
to wholesaler, and then returned by wholesaler to 
GISMN OP isc tis das snieas cope DR eT RHE ake (June 5, 1953) 
Taxes collected under void assessment............ (Mar. 30, 1954) 


TELEPHONE AND TELEGRAPH 
Toll charges; distribution to rural telephone line 


OWTNETS Soi cicic u xctaccm a sind wa pea Bo Ri eee I ore 8S (Jan. 29, 1953) 
TRADE-MARKS—TRADE NAMES 
Recording; duty of Secretary of State.............. (June 8, 1954) 


TRUST FUNDS 
Investment of endowment funds of private col- 
LOS OB oy dias cies, Sips S40 a bg Ve es RONNIE LS Vite PVA A (Febr. 24, 1954) 


TURNPIKE AUTHORITY 


Not an executive department of state; members 
not ‘executive ‘officers ..uxsw2ccacaaserenwens esse es (June 24, 1953) 


U 


UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT 


Fees—see Fees and Salaries, this index............ 


UNIVERSITY OF NEBRASKA 
See State University—this index................. 


v 
VACANCY 


Creation by public officer filing for another office. .(Mar. 31, 1954) 


On ballot—see Elections, this index.............. 


VETERANS 
Veterans’ Aid Fund—see Funds, this index........ 


VETERANS’ COUNTY SERVICE COMMITTEE 
Veterans’ Aid Fund—see Funds, this index........ 


Ww 


WAREHOUSES 
See State Railway Commission, this index........ 


WARRANTS AGAINST FUNDS 
County warrants; delivery or payment prior to 
expiration of ten day appeal period after allow- 


PANIC, OF, CALI 8 ese 0iacs se. foo tetavoians wre ere wie Soe devas 6 Bye (July 8, 


Diversion and use of storage water under natural 


flow appropriation; effect of .. (July 

Seepage water entering natural t 

to use under natural flow appropriation........... (July 
WATERSHEDS 

Existence of state agency having supervisory re- 

sponsibility to approve programs................. (Sept. 

Watershed planning; municipality as “local organi- 

‘ov. 

WEED ERADICATION DISTRICT 

Supervisor; eligibility to serve as.................. (Jan. 

Validity of levy where meeting to fix assessment 

as provided in 2-928 was not held................. (Aug. 


—540— 


30, 


1954) 
1954) 
1954) 


1954) 
1954) 


1953) 
1954) 


